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9 

Tlic foilrth edition of the book was sokl out within iibout year after 
its publication but,jwing ^to the shortage of paper and certain other 
• ^ifficultiea the present* editi|n liajJ ^o bo delayed. ()pi^9rtunity has been 
taken ^b^rcf*r to the proposals contained in tlie Indian Bank Bill which is 
before the .Legislature and ^ also to "tlKi .iniportant reegnt rulings altccting 
bankers. 

lhanics i»rc due to Mr. J. A. Mulky, B. Com., who has been of great 
help in correcting tJie^proofs and the preiniratioii of the Index. 

^ mm 

k Bombay, 

jst August i(j45. iM. L. TAN NAN. 




FOREWORD TO THE FOURTH EDITION 

I have gjcat pleasure in adding this brief foreword to tjic fourth edition 
of Mr. Tannan’s interesting book on banking. Tt has oouipied, for a long 
time, a co-weted place *a*sV star|iard work on, Indian bankingjaw and practice. 
Mr. Tanji*an is to be congratulated on kcc])ing it up to date by the publication 
of^ one ecUtion after another as'the demand i;re\v. This branch of the law has, 
under the'prcspiye of iWlern <#iiues, undergone important .changes and (he 
legal decisions tlicteon—often the despair of the l.i\'man—have added to the 
complexity of,the subject. As is ii.suai with many legal works wliicli ulti¬ 
mately became rlass;ical in their respective sphe^^, Mr. Taun.iu began with 
the modest object of lum'Tdiug a comprehensive •! ext-book on the subject.' 
Its f)opularity, liowevei, grew as its usefulness was increasingly recognized 
and now the fourfh eJitipn is* being offered Io tlic public. I have no doubt 
tluit it will meet uith the sam«' success ns its predecessors. 

Mr. Taniian has taken great care to (ill the j)Ook with interesting details, 
which will prove u^-efiil to tlu' student, ihc lawyer andp-lso the businessman. 
Vo the lawyer, i* \>in ]UOve a mine of U5v’'ful inforiunlion ancl, as the rulings 
havi been carefullv Mft'cd and .irrangcd^ under appropriate citations, 
references to dy:id' d eases t'a.n be made wil»hoiit l«ss of time even by a busy 
practitioner. ' Die ('nptioiis of tlie chapter have been attractively arranged, 
for examph', ‘Tlnnkcr and Customi'r”, “Pilyment of (aistdmers’ ('ht-iiucsi,”, 
etc.—matters in v.^jieb we all ha\c interc.st as they vitally concern our daily 
life. *'1110 lav. relating to the payment of customers’ chctpics by a banker has 
grown comiMex in modern times, but it will ever retain its interest for all of 
us who have (^.'casiou to deaVwith lianks au?l draw cheqiiT's upon them from 
day lo*day.* It will bi' remembered that, at one time, a banker was consi- 
dcied to bo* a mere depositc^y, but it has now been definitely recogni/ed that 
the relation biuw ocn a custymer and his banker is primarily that of a creditor 
ancl a debtor. I'he chapter relatins! to this question is one of the most 
interesting in this boofc and contains some f autious hints iVitli for the banker 
and the customer, 1 low* many of us, who draw’ checpics from day to day 
ufjon our banks, pause to consider tlie pisccious rule ki v. GrQte, that 

a ciistoiper of a bank owes a duty to the bank in drawdng a cl^pque t5 take 
reasOiihble amf ordinary precautions against forgery and if, as the natural and 
dircift result, of the neglcck of tTiose precautions, the amount of the cheque is 
increased b^’ forger^', the ciistomcl: ituist bear the lo.ss as between himself and 
the banker? Bankers tvill•bG,,happy that, notwithstanding certain doubts 
throwp u^on thi« firinciple^ its .authority has now been restored, with the 
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proper limitation that it is no part of the customer's obligation to the bank to 
take ixhtwydinary care in the drawing of the clicque. 

. There arc many other parts of this book which arc equally interesting, 
for instance, how a- bank employs its funds, the functions of a Re. erve Bank, 
Bankers' t'lcaring Ihnise, etc., etc., but it is bc'^ond tlv.*. scojie of this brief 
foreword to notice them in detail, l^'cvirs ha\-; bcci'i added in AppendLx A,.- 
wlii.’h will aild inatcriailv to the usefulness of the volume. I lia.c no doubt 

*• t 

th;it, owing to all these features an 1 many more which the reader, \vill dis¬ 
cover for himself, die book will jn-ovc extremely useful not only to the student 
and the busiiiesMuan but to all those who deal with banks in tluv ordinary 
course of their life. 1 wish the book all success, 

A.shram, 

.^lal.ibai Hill, 1^. JAYAKAR. 

B'.mbay, 

jjih June, ig 42 . 
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BANKING LAW AND PRACTICE 
* IN INDIA 

• CH'APTiCI^. I 

INTRODUQTORY 

• • - 

Oh, Hast IS Hast, aud Irfsf is 
iinner the twain shall inert, 

Till earth and sky stand preseitilv ai (foil's 
{treat jttdi’inrnt seat. 

The Impact of the*W«st. 

* A NKvv ICKA -'rho trutli of tlicse well l^nown lines hv Mi. Kiplint; i-- 
being Lilsilitxl. Tlie m^iteri.il West is f.ist converting the ^piritu.il East, the 
* twain have iikM, and In^ia, like other countries of the I'l.ist* i- having lic-r 
due sliare in the changing de.stiny. Tlie old placid, dreamy contemmeni 
of philosophers is being steadily replaced by the stir and bustle charactoristK 
of the new dawn. A meleoric gifowth ol i-onimercial concein-. ,iiui indii'tri.il 
organizations is visible in every'nook .ind coiikm . 

# * * 

“Old oi{I)i-.k {:ha\(;i:'i ii’’ limn a/fco/gr, auV nr .nVi toi-c. i lie old 

tucler has changed yieldiifg pi.ice to new, and we must have new le eds with 
the ne\f hour, d'o kei'p jiaci; v/i(h the count lies born .ind bred rti liu* lap 
of materialisnf^ the backwai’d country inusl be c<|lup])ed with all the fai ililic'. 
('njojuxl by its rivals, or perish in the stwiggle for exivti iire. Keen competi¬ 
tion, canied to its most bitter r.vtn'mes, i:»the dominani uwte of m.iteiialisni. 
lie, who runs, in ly lind the piinciple of siiivival of tlu' lif*.-.,! iHu'-t i ,it< d. light 
tnd,left. A singfe wt'ak link, and oil goes the chain ! * 

I5ank«in(; okoan'k; to .Moni.av timi s R.dlwe.v-^, -m .irn^bi].'., i\ia(ioii, 
|)o.st.s, telegraphs, aiiil otlier inno\.itions of the •modem eia, .m- ])la\ mg their 
due p 4 ,irl in yds striigglejn fndM. (Jue of The iin|)Oi lanr ipiai into which, 
the.rays o^the neav light h.iv-' only eers- rvcentlv peneti.itisl. i- tla- 'idu r.' o! 
banking. ^ 

History of Banking in'lndia. 

Money IvConomy —h'lora times imnvmonal, the b.mki i h.is in-eii an 
indispensable pillar of Iiidian society. He m.iy have, been missing, tor anghi 
we know, in tlie good old days, whyn self-suUieieney was the law of the land. 
Yhe introduction of the division of labi^u. however brought in its,wake the 
use of monc\'? withttiit which there w’as a peculiar eoinjilexity .iiid ti'o*iblc in 
the matter oWexchanges. Money econoaiy, in its turn, eoukl not do without 
th^ in.stitiitlon flf banking for^any considerably time. 

CitEftfr IN TgjE Ancient Aipyam polity ---There is plenty ol evidence to 
.show, tkaf even prior to the advent*of occiclcnUil ideas, India was not a stranger 
to the conception of Banking. “ Loans and usury' w’crc well understood in 
those (lays, aii(l«rfi.shis (w^o, ^Ye should always remember, were worldly men 
in those clitys and net herrfti^^ts or anchorites) occasionally lament their state 
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Ilf indcbtcilnoss witli the simplicity of primitive times” (Civilisation in Ancient 
India by K. C. I>utt, revised edition, Vol. I, p. 39). Reference is often'made 
to debts contracted at dicing. To pay off a debt was called Pnam Satn-ni. 
Vlhisioii is made to debts contracted witliont intention, of payment. This 
vhows ihat the giving and taking of credit in one form or other must have 
existed as early as tlie Wrdic period. However, tlie transition^rom money- 
lending to banking must have (occurred before Ma'iii (The laws of Mani^, 
l^tihlor. The Sacrell Hooks of the Kast, \ ol. XXV', p. 28B, 18G6) could have 
devoted a special seetionto the subject of Deposits and Pledges, tvhere he says, 
■■ vciisihle man .sluTuld <leposit h.'s. money with a jterson of good family, of 
,, 00(1 coiuhiet, well-ac(]uaittled with tl;e law, vevicious, having many relative.^ 
nealtliN' and honourable (Arya).” He Inrther gives us rule.s, which governed 
the poiiev ol lo.iiis and rates of interest. Sir Richard Temple (Sir Ricbaid 
I'einpie's h et ure.s : journal of the Inst itute of Bankers, Vol. 2(lS81) ) testities 
to the fact, that banking btiGifcss was (.an ied on in ancie.nt India. Dr. Pr.imath 
Nath H.uieijei'. m his boexk. Public AdininislratioVi in Ancient India, quotes 
irom tlant.in\a. Hriha'.p.iti and Hudhayana. verses regarding the rcgnlation'ot 
the i.ttc-^ of intere--i. Refeienee i.s al.so made to the sann* in Knutilya's 
Artha-'li.istra, <■ 

H.vxkini'. mom;v-i.im>in(; .\liliough. in recent yt ars, tlit'history 

c.f banking iir India has begun to reet'ive attentioti, the sulijeet still oilers a 
wide scope lor research work ; but it i.s not rece.ssary, for our purposes, to give 
.iirv detailed desciijitioii of tl’ie banking .s\'st('ni, whirh served this country 
l»efore the advent,of the British tnle. However, ba-nking in those days meant 
laigel\ money-lending, though certain other functions of inodein banks wer< 
not unknown to the bankers. 

« 

Tiir n.wKrR s mati’S' .\nd •shkvici.s -Hawkers in Indii have alwtiys- 
been rcgaidcd as ver\- impt.utant members of tht' community in Government, 
.IS well .IS in soci.il circles. J.amJ revenue was geni'rally collected in kind, 
while th»' SLi vices were almo.st invariably paid in cash. Tlu“ banker’s assistance 
was mc-rc or Ic'^ indi.speiisable in this connection. I*Xen« in other financial 
matter^ ol ."state, he was frecpiently consulted. In the itnsettled days of civil 
wars, winn inscriirii 3 ' was so pronounced a feature of the times, <hii banket 
"vas almo-t the oril\- sjielterinmcjitfv matters. He was the only relialile agency 
lot the depo'.it of jewellerv, (ash and ho.irdings in’ otljor forms, a^ was tjie case 
with tin < iold'mith-, in England, in the 17tii centmy. State olfieials had no*, 
much repnl.itio-n m this r' sjHct. 'llie Indian ft.piker, howwer, jvas highly' 
(Stcennd, .md ri.garded .i^. a \Vorthy sjiecimen of commercial morality. Tlu" 
lim(vhoiuaired ad.ige : Xo suh’utioii cxcef^l IJiroiif’ii the preceptor; no credit 
except t/ixiinJi tJic nitiiuy-ltndo, i-. significant in this respect. 

The Hundi. 

Ix Tin: nws m tiik .MAir.\HH.\RAT.\^-'l‘Ii(; piiltlic confidence, enjoyed Itj 
the Indian banker,* can \Vell he rc.ali;>e(l from the fact, that liisimndis (inland 
bills <j1 e.xcharge; dat(; back to the day's of the jMaliabharata. A h'gend of the 
times ol Lord Krisliiia has it that Nhisinlia Mehta oi Junagarh*diew' a hundi 
on Seth Sarnalshah of Dwaraka. According to another rradititin, Vastnpai 
' 'fejpal drew a himdi of ten crores on the Nitgas Seth (city banker) of Akmedabad 
and the tempic.s of Dilwara were built with the money ('indian Indigenous* 
Hanking, by Dr. 1 . C, Jain, p. 71). . • • 

Il.s MEANiNtr , C(,)LLECTiON OF DEBTS - -Thq wor.d liundi fs said to be derived 
from the Sanskrit root ” bund ”, meaning to coljdct. Ita derivathuf expresses 
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t'hc purpose for which brigitially such instruments were used. Even in modern 
thnes; ■ bills of exchange arc generally used for the collection of debts. For 
instance, when a merchant in Bombay sells goods to a merchant in Delhi, the 
•former draws bill of exchange on the latter so as to collect the price of those 
goods? Similarly, when a merchant in ('alcutta desires to (y)llect a debt, diie 
1 rom a mcrcl^rnt, in Madras, t lu' former mav draw a hundi for th^ amount upon 
the latter. 

I j]j* Hi^ul's ANJ) TiiK L’SK or fHK HUNDI- -Although probably strangers 
to thi: u^t of paper money thoHindiij as we have seen, had been accustomed 
to thc\i!3O0*l the hundi from very remotb times. Among llicm, the banking 
'business was confmcfT to the tssiie and«discount of bills of exchange, money 
lending, .irjd money changing. Very often, banking bnsine.ss was carried on 
.along with dc4<ings in grains, cloth etc. etc., or with agency business. The 
importance of the part played by (he banker in the commercial markets, as 
well as in agrienltural*circ]es, cannot lx?, denied. *1110 hundi .system was the 
iKtfkbmrc of all commercial tiansact iiais. The 1 raiiiffer of funds from one place 
(o .'tnother, at a fair dist.ince, took place with.tlie help of the hundics. Tht; 
.igricultiirists, as it is trlu' to some extent, even at (lu* |)n‘sent time, had to 
’depend on (he hanker for’linaneial assistance, • 

Loans. 

Fj;J<>o\ai. I'lJ.Mi.M Banker*^ leiU moneji against i)er.sonal, ;ls well as 
otlui securities, such as, ornaments, goods and immovable property. For 
c veryday loans, tin* baukei *s knowledge of individuals and thi»ir circumstances, 
on acrount of the n.nr()W circle in which these transactions had to be carried 
out, reuik’red him more u'^eful than even the modern public banks, which are 
Ijractic.illy imp^Dsonal m tlidir character, And aro hedged round with many 
lonnalitics, thereby sometimes aunihilating»tlieir utility at the critical moment. 
'I'he personal relations betwci'ii (lu banker .'vid his customer.'; ^\ere of a cordial 
nature, 

t’si HY- I sui*, oi high rate of inti rest, was widely prevalent ill India. 
In Bengal, money was freniuaitly lent to fanners at forty, and sometimes 
even at sixly per rent., per annum, while the standing crop was mortgaged 
for payment of the loan. wiiters att iib«te usury to tke state of insecurity 

in Iiidifi, atullhc risk involved on account of the low financial status of the 
(iebt&rs. No doubt, these faators played a great part, but they were not in¬ 
variably tlft? only i;anses. •fhe force of cnstopi and limited communication 
barred the free play of jt conomic forces of supply and demand. The 
.idjiKstmeut of scales in sni'h a state of society could not be so quick as it is with 
modern facilities. * , 

'fur MONKY-Li'.NDi'.K* /.S' >n\’ bnj^HS and other peoples’money. 

'l|^is most apt definition of banking j^iven hy the Bombay Provincial Banking 
J/n<iniry C.ommittee, is not applicable to money lending, wliiali hardly «onslitu- 
ted banking, as it is ’understood in the modern monetary work], Thc*early 
Indian banker*had comparatively little "of deposit or discount business, or 
dealings in dthei' peoples’ moj^cy, which is the unfailing characteristic of 
modern baftking. lie may’bc call<id i^money-lender rather than a banker. 

*. His ^WAiiKNT DF.ci.iNU -The tifnes have ctiangcd, and Indian indigenous 
lianking of,thc “ good old dfiy»” has undergone many alterations, on account 
of. thej different fiiriTis and fjmetions, and the extreme complexity of modem 
business. ••A 41 the saipe, the«ol(t system still retains its importance, though 
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not to the same de^^ree. The payment of taxes in cash, better means of com¬ 
munication and transportation, uniform currency, the security of the present 
government, and the establishment of public joint stock banks, have taken 
away a good deal of business from the hands of the Indian money-lender; still 
it*cannot be denied that he. occtipies a very important olacc in the credit, orga - 
nization of the country. 

The Rise of Public Banks in India. 

Agkncy nodsKS—I'or the beginning of tlie occidental banking in India 
wo must go back to the Calcutta Agency llcxiscs, the trading lirms, whiclt 
undertook banking operations for t-hc bciicTit t)f llieir cnnsUtiienls.* iVomincInt 
among thO'sc were Messrs. Alexander ik. Co., and*Mcssrs. h'erg>v;son & Co. Both 
lirms combined banking with other kinds t)f business, and both were the pre 
deces-sors of tlie eatly joint stock banks in India, 'I'ho Hank of Hmdo.stan, 
mere appendage of tlie former, was tlic earliest bank under Kuropean direction 
in India. . ' . * 

Fat.m, coMiiiNAriox 'of HANKIX(. wirir i ommi:ui.;[al i.xtickfkm sic l^tia* 
banking is incompatibli; with anv «*tlu'r kind ol business, was ilhi-.tfatcd 
by the cominetvial disaster of 18‘29 82. Banking peeds to In- run with gtcal^ 

l antion, while adventure is the essence of other kmds of lmsine->s, c.g., <‘»m- 
mercc. Reckless speculation, and a policy of placing profits before ^.ifeiv, V/ere 
res[)onsible for the f.iilnre of rhi'agi nt'v iioiiscs, v. iifch .also iiu <;1\cd Ih.e coH.ipsc' 
of their banking departnient,s Having sycces'.fnllv \\itiist(»od tliice .-.everc 
runs on it. the flank of llindost uk'diiKI not survive lie' f.iiluie of it- [-.itcnl 
firm in 1882. h'ven ni Cie (M-.e of the SliokijMii B.iiik, Ltd.* wlucii went, mto 
liquiilation in 1918, the f.iiluic vv i- .it trihiited to l lus l.ital r 'inliin illoii. f5e-.idcs 
the usuiil b.uiking business, the com]\inv h ul the power to do tiy-iness of 
“ Merchants or (Mpit.ilislSfeillu'r«a> jtrincip.d o!« agent-- ' Iks Lordship, the 
then ( liief Jiisllee of Hoinhiiy, p.Li-->ed verv ,-lcoiig-tiicluies lOtn 

Hath, 82 Bom. 1 . R. (282). .and sygg. -,ted thii piohiliition of j'onihining 

banking business with other eoniineK i.iI ent<ipii-i- could 'lave n-.i'lcehat 
hapjicned thcio more difliuilt. if not inipo--ible. i'he Indian T.egisIaturC has 
now rccogtii/cd the [irim ip!c of sepai it ion of 1) inking business, from auv'^*otber 
kind of commercial nniUa takin g Section 277fi (1.) of the [ndiau ( unip uiiCs 
Amendrneni \ct, 1988 l.iv*. dowi th.if n - < oiup,iny farmed aftei the f.om- 
r.K-ncement of the !\i t, for the purpose of cairviiif^ oiv InisinCHi, ;us .i y.-iiking 
company or whieh u-i's a •> p.irt of the name nndrr which it propbscs lot.irry 
on business, ihc wool " I'lnk ”. '* b.uikei ". or '‘fianking,’' .shall Ije registered 
under the Act, iinlcs- it- ini niorainlniu limits the olijectsof the company to 
the carrying (jii of tlie business of accepting de^iosits of money on current 
account, or ollnavvise subject to withdrtivval b\' clieque, drift or otherwi.S(‘, 
along with sorni-all of t he foritis of l)nsiii'‘ss sjiecitied in section 277F std)- 
'ection(2) f)f the sai'l seel ion. fm i tier |)i-ovid<‘s that,* 

Xf> Ij.irikirit; cMinp.'iMv vIicHhi inLurp .r.iteil in im iMiiadi- liiiti'li I'll'v afftil 
affr-r tliL- i-viiti-v of Iwo ve.ifs froBi Mr- i nintnciu'•iiu-iil of tin- -^liil Ai ' o i oi 
.;uiy Inrni ol Ijn-iiin-s ollii-r Ih.m thn-e .sjus iliud in si-i Inui 2771-. 

I’rovitlL-'l tliai tin- (■overnor•(’iciuT.il in ('oiiiui| mav', l>v i(tai‘ie.ilii»i la llu 
Gcizntte ol liidi.i, s;K:Mly in^nluilioii to tfie l)ii.^uiesses .set foftli hi tl’iises (I) 1(4(17) 
of section 2771- other fijriiis of Inisini-ss wliicli it maV lie^l.iwlnl iiifIhi^ this sectio.i 
for a hanking conip.niy to eiig.igi: in. 

The pKiisiuENCY BANKs*^-Thc Indian (iovenyTicnt did notiAvaktu to 
the great need tor banks in India till 1809, the* year it), which the Bfink of 
Bengal obtained its charter, One-fiflh of itectyvital was ctmtribittcd by the 
Government, who shared in the. privilege of voting and rtirection. * The charter 
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limited the bank's rale of interest to a maximum of 12 per cent. The power | 
of note issue, however, was not given J<5The Bank till In 1839 the bank 

was given the^power to open branches, and to deal in inland exchange. The 
two other Presidency Banks, viz ., the Bank of Bombay, and the Bank of Madras 
were established in 1840 and 1843 respectively. The former had a share 
capital of R.s^ 52.25.000 and the latter Ks._^Q,lakhs, Government subscribing 
Rs. 3 lakhs in each caseV. As the notes issued by the Presidency Bank did not 
liccomc popular, they were replaced by Government jiaper money in 1862. 

Tjie, PRINCIPLE OF LIMITED LIAB 4 .ITY—The year 1860 marks a new era 
m'thc histoi’y of publi« banks in India, because it was in this year, that the 
principle of limiVd liiibility was first applied to joint stock banks. So far, 
liftle or nojianking legislation existed in India. Many banks had sprung up 
like mushroonvi and failed, mostly due to speculation, mismanagement and 
fraud, on the part of tho.se responsible for their, flotation, organization, and 
management. 

•.The crisis of 1802-65—It was unfortunate for India that the crisis of 
1862-1865- should have»come .so soon after the introduction of this important 
banking legislation. India's cotton exports increased by leap!? and bounds, 
because, as a result of the outbreak of the civil war in the United St.ates of 
America, the supply of Ameiican cotton to Lancashire being cut off, the English 
cotton importers had to look to lijdia, as their main .source of supply. This 
brought immense wealth in precious metals to India, which led, among other 
speculative enterprises, to J;he flotation of banks, spon to Ije overtaken by 
disaJiters. Among several others, the Bank of Bombay originally established 
ill 1840 went into liciuidation in 1868, and was restarted the same year with 
the same frame. The failure of almost all these mushroom growths prejudiced 
the Indian, wluf is by nature a conservative, against banks nm on modem 
line.s. Between 186.S and 1870 only one bat'ik, the Allahabad Bank Ltd., was 
establi.shcd. 

Fall in the c«>ld fkice of siLVKR---But that was not all. The fall in the 
gold ]5Hce of silver almost .synchronized with thedLsaster, without allowing any 
lime to the Indian indigenous banker to recover from the panic. India, being 
then on the silver standard, every fall in tln^valifc of silver lowered the gold 
value o^thc rupee, and acklcif to the burden of the Indian Government, who 
had ti) find ntorc rupees to meet the Home Charges in London. Again, every 
afteration ii^thc rupce-sterliijg rate of exchange also increased the element of 
uncertainty in the foreign trade of India and alfecfed her industries. Normality 
was not restored till after 1893 when the Indian mints were elosed to the free 
coinage of silver. The slow growth of joint stock banking, till that year, may 
partially be attributed to the currency troubles of India. The only im{X}rtant 
bank started shortly after ihe clo.sing of the mints was the Punjab National 
Biiiik Ltd., which was registered in 1B95 with its hea^ offiep at Lahore. . 

fHE SwAui?sni MOVEMENT AND CREATION OF NEW BANKS— »Thank5 tO . 
Ihe Swadeshi movement, which prompted Indians to start many new institu-^ 
tioiis; the nurilbeifcof joint stock J)anks increased femarkably during the boom a 
of 1906-13., •The Peoples Bank of indja Ltd., The Bank of India Ltd., The|i 
Central BanJj of TndftiLtd., andThcBttnkof Baroda Ltd., were started during'*' 
this period. The boom contittuctfl till it was overfaken by the crash of 1913-17. ^ 
the HMWt .severe cr^sks that the Indian Joint Stock Banks have so far experi¬ 
enced. • • 
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Amai-gatmation ok thk Prksidkncy Banks into the Impekiai. .Bani<; 
*OF India —'Hu' l^rosideucy Banks, referred to above, wei'e amalgamated iiit'<‘» 
ftlie Imperial Bank of India, which was brought into existence oji the ^t^ 
/January, 1921, liy the Imperial Bank of India Act of 1920,.. Thc*Act> howtveVj 
I gave the Bank no«power to issuu notes and thus left H without control ovei; 

* currency of the.country. 

hsTAiiLiSHMi'XT OK THE Resjcuvic Bank OK lNDi.jf«-?rhe Kescive Bank oj 
India was establisfied on the 1st Apdl, 1935^.at^a lesult of the pas«ujig'o£ .thff 
Ke:»erve Bank t)f India Act, 1534.' Although suggestions had *from lime to 
time been made tluft 1 udia ought Jo h.Pv'c a central bank Utey did ilwt.talfc.a 
delinitv shape until 192d, when the R<jyal ('omtiaission du Iiicliah (‘uiVei|icy add 
Finance recommended that ;i central bank should be startctf^in India so a[s CO 
perfect her credit and currency organization. 'Die Commission AVijs' not'i'lV 
favour of converting the ImjH-rial Bank into a central bank’. **A bill t'i'lglye' 
effect to the rectnnmendatiiuf was introduced in the r,cgislatlvc Assenibly'bfi* 
the 25th January, 1927, Jmt was dropped for cwnstiVutional reason’s.-■’'CKd 
proposal assumed imi^ortanee again in connection with tlje (^onijtitut,i(Mial 
Reforms and a fresh bill was accordingly introdticed hy Sir George Sclm.stet’;iit 
September, 1933. It w.is enacted in due cour.J;c tiyd became law on tl>c 
March, 1934 (for a detaileil account of the functions and works of the 
Bank of India, please see a neat little booklet pubjished by the Bank). 

Kk.ASONS for THE POPUL.AKITV OK J01,N r STOCK BANKS -111 spitc ofi 
fact, that it received no encour.igement in*its infancy from the Govcrniyieiiti 
and the .severe crisis il had to lace, the Indian Joint Stock |3ank has como tji- 
.stay. With the growth of commerce, private banking is gradually ilisappcATing- 
and joiijt stock banking is making steady jirogress as will bo '-eon t!'>r.i.lthi-! 
statements given on the pveceilin^^ pages. 

Gigantic onterpri.ses, in the liel|?s of industry aiui commerce, quite tial’’.ratiy 
stimulate public confidence and this, together with the pnblieity, wilicU 
are required to give to tlieir accounts, goes a long way towards .safegualdlhg 
the interest?! of their depositors. No indi'.'idual whims, wvcept in ntre qase-, 
can after the direction in wliich the money ol tlie depositors has to be iuWe.slpij, 
(Generally there is a competent bodv' of directors, who.-^e activities aiie inv^a,rtablvi 
open to criticism atwiny stai^c. y.limination of the old taotors of cust<gn, 
expanded spheres of activity, have naturally put*a stop to the IWgh chai’g’e.sipr 
inland exchange, which, <jn account of the increasing use of currciK'-y iioti,;^ 
the establishment of brancli banks, arc fast disapjiearing. Pnblic^bank.s hi^f'c 
also been responsible lor lowering the r.ites of mterost, by attracting deposits 
and encouraging the use of chcipie currency. Ibey h-ive equallv f;vci!t.tate(f 
the making of payment. , - ,,i., 

Lai^se^ fairc I’oriCY rv b.an'KIXc; —It is *i) be regretted tlial, in --g.'.G.ol 
their utility and service to I he public, these banks r'cccivcd practically ilo-hclji 
froiti thfe (iovornnient, on account o^ its Caisscz fairc policy in banking and cunG 
. mercaal matters. Even the severe banking crisis, just before tlie War of 
I 1914-1918 wliich was responsible for.the failure of no le.ss than 54 hanks betweeu 
November, 1913 and December, 1914 and tlie failure of 154*l)inks, betwecii 
1915 and 1927 (the latter year accounting for :?ixte«n of these) dot^ mil -sc^ji (<) 
have aflected the policy of the (iovernidenf. A large nuqjber of tde.se faibirc-s 
can beattpbnti.d to mismanagement ami frauds, and it is, tlierufofe^neceisaiy 
that Ihe reju '-ilicn of these failuri..s .should, ai? far as*po.ssible,bc‘j^cvpiitetl by 
means, of banking legislation, which < an pl^ce check oiwthe ihshorfesty'df 
dirc-'dors and managers,and make enibezzlcmc^iT dilficwli, if not«iflri)o-.>(!>[‘5.' 
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Pros and cons of banking legislation —Elaborate banking legislation 
on the other hand, according to some, may do more harm than gtxKl, and thws 
retard the progress of joint stock blinking in India. At the same time, there is- 
no denying tb^ fact, that the Indian law relating to companies until lately was 
unsatisfactory, partjciilarly in regard to banking companies. The two ways 
in which this state of law governing the subject of banking'could be remedied, 
were (1) the* ijromul^ation of a special Bank Act enibodyir<g the necessary 
.jjrovisions, governing banking institutions, and (2) the amendment of, and 
additionK ^o, the provisions (^mtaintd in the Indian Companies Act, 1913, so 
;is to proyidtf for the matters, jvhich are peculiar to the subject of banking,and 
which rdcjiiire to be tlealt with by hfgi^ation. The Indian ('entral Banking 
Enquiry (>ommi^tec decided ia favour of the former, as, in its opinion, it would 
liave enabled tluf Legislature to deal with the subject more comprehensively 

and provifle tljc public with a complete code on the subject 

• 

Need fok legislation —Tlie Government* however, adopted the second 
of the two courses stfltec^ above, and added a I^rt to the Indian (.'ompanie". 
Aft, 1913, dealing witji subjects pertaining to banks exclusively. The reason 
for this course, as stated by the Law ilembc*- of the Government, was, that 
^ there was no immediate prospect of legislation, dealing solely with the subject 
* of banking, being undertaken. 'I he Government appeared to follow the “ lei 
alone ” policy, possibly because it obtains in luigltind, but there is no reason 
why the same may be considered as lifting to India also, especially wlien it 
realized that joint stock banking hi England is :j. century old, whereas, in IndiA, 
it is still in its infancy. In no two ages and in no two countries, not even'in 
England and S<55tland, liifk the development of batridng pror.eedeil on exactly 
the same or stereotypeui lines. 

It Ts gratifying to rcccird here the pa/t'plasTd by the Rosene Bank of 
India in the liedd of banking legislation. In November 1939, the Bank subnj.ii- 
ted a series of proposals, drafted in the foi^i of a bank bill, to the Central Goi - 
ernment who circulated the proposals for cficiting public opinion. 'I'he limijted 
object of these p|^o])osals was to secure a net work of properly/nanaged and 
iinaicially sound banking institutions which would enable tlie B.ink to co¬ 
ordinate tjie credit structure of the country and more fully utilise the power" (>!' 
extending credit provided for under the Rcserye Bank Act. 'I'he broad fea¬ 
tures of the proposals are as*follows. The^ sought firstly to achieve a simpler 
definition gf ‘ banking ’ Than the one given in Section 277h' of the Indian Com- 
•paiiies Act, and to remedy the anomaly arising from Section 277G (1) of thril 
.\ct undef which iiistitutiTms incorporated pcior to the 15th January 1937, 
might call Ihemschcs banjos and yet refuse to comply with the statutory pro¬ 
visions relating to banking companies. Secondly the bill sought to ensiirl? the 
maintenance by banking companies of a minimum amount of capit.il, and al-o 
of certain proportions between their authorised, subsciibcd and paid-up capital. 
Besides seeking to impose moderatiirestrictions on bank investments and aUo 
for protecting British Indian deposiloi.>.in the case of banks incorporated out¬ 
side British Didia. ‘'fhe bill also sought to provide for a simplilied prwccduir 

for the liqui(Uiti<in of banking companieji. 

• 

• The (government of.Indm, owing to theif' pre-occupation with the 
^ tlccided fliat the Question of coiflprehensive legislation thus proposed should' 
be hekkc^T'r for siime time. Inti-t*im measures, however, were taken up from 
time to time, involving*a nfinhnum of legislation and were embodied in the lorni 
of amendments 4o* the existing,,provisions relating to.banking, i.e. Part XAoi 
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the Indian Companies Act. The first of such measures related to a proposal 
made by the Reserve Bank to amend Section 27yF of the Act relating to the 
definition of a banking company by the insertion of a proviso to tlic effect 
that any company which uses the word ‘ bank * banker or «banking ' as 
part of its name sluill be deemed to be a banking ctmj any jrrespcctivc of whe¬ 
ther the business of accejiting deposits of money on current acceaint or Other¬ 
wise stibject to withdrawal by ehe{]uc, elraft or older was jls prineypal business 
or not. The amending bill tmbcclying this prej osal .tbceived the' Governor-^, 
(jcneral's as^jent in'Oetober 1942 and camt; into'force on the 1st of Kovember 
I94IC In March 1944 again, further amcne’meuts to Sectiens 27111 ;ind 2771 
of t he Iudian Cempauies Act were made efii the rece mme ndatie n of the •Reserve 
Hank, llu' object e)f the.se preiposids was te> rem(AO cei^ain undesirable 
leatures noticed in the capital strut line and management of Imhing ce inpanics 
particularly those lloatcd since the outbreak of the war. Acforelftig to the 
.mieneied Act which came into force tm the 1st Jidy 1944, a bank is prohibited 
irom employing a managing rfgent or any other perscij wlmsc remuneration, 
whole or part, takes the foe-m of a cem'missien or a'lshare in the pieJils of the 
comj).inv. (ir any person having a contiact with the te iiipany for its manage¬ 
ment for a perioel e.xceecling five years at a time. The ami licit d Act further 
reejuires in respect of banking ctmpanies incoiporattd btfene I5lh January- 
1937 (1) that the subscribed eajutal shall not be less than half of the authorised 
capit.il and tlial the paid-uii capital shall not be le.s.s,than half of the .subscribed 
cajutal, (2) that the capital should consist of ordinary .shares only or ordinary 
and such [trefiicnce shares as may liave been issued beftne the 1st July 1944, 
end (3) That the vojing rights of all shareholdi'is should be strief ly in piopoilion 
to tlie contribution made by the shareholder to tlie paid up capital of the com¬ 
pany. 

Wliile tlu.-e interim measures have alieady bc' n put into the statute book 
in the foim of amendments to the ljulian Cempanits Act, the recent trends in 
the development of banking lent ujgenty to the qiit'stie n of a sej arate Bank 
Act. Accordingly the jiroposals for rrniprehensive legislation oiiginally made 
l)y the Reserve Bank refe ntd to above, wt le rcvitwtd by tlit,.Baiik in the light 
i>f public opinion .since received and the bill tmht dying the iiAised j rcpi»sals, 
was introduced in the Assembly in October 1944; it was thin ciiculaltd to the 
publie' to elitil criticism and has now been referre d to a Scle ct Ci mmittlee. 

Hc'-ide s the existing provisions relating to hanking ct m} anic.s'fn the Indian 
(-omiianies Act. including the interim measures referred to above^ the d-raft 
hill }jrfij)oscs to -f cure - 

* 

J. .•\ simple definition of banking 

2. Probibitiun of trading with a view to eliminating non-banking risks. 

l< Inclusion in the scope of ‘legislation of banks incorporated outside 
British India • ' 

k Provi'-ion ^or an,expeditious^ procedure for liquidation. • 

5. ‘ Inspection f)f the books and accounts of a bank by the Reserve Bank 
when nct essary. • « 

d. Empowering the CeuH.’-al GovernmenUto take action against bwk 
conducting their aflaii.s in a nn^nor detrimeiitul to tlie ftitercsts of 
depo.sitf>rs. ^ • 

7 Prescription of a special foim of balance slidbt and conferringjof powers 
on the Reserve Bunk to call for pcrioejicalrf'cturns.* • 
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8. Provision for maintenance of a percentage of assets in liquid form and 
submission of returns to the Reserve Bank of India. 

9, Restriction of branch banking based on the capital of a bank and tin 
place at which the bank is operated. 

i’HL PRKSENT LAWS FOR UANKS IN Inuia - Until the ])assing of the Indian 
I'ompanit's Amendment Act, 19.S(i, llie banks in India were governed by the 
»(ndiaii ('ompanics Act, 1913, some .sections of which required certain condilion.s 
fo be frill'illcd by the banks concerning the issue of half-yearly statements of 
.iffairs, their''exhibition in allcf their offices, the fonn of their balance sheets', etc 
But thcR' Was no siio' ilic provision for the projier orgaiiizat ion, efficient man¬ 
agement, and r^asonilblo su])t:rvision of the business of banks. Nor were they 
protected againsl malicious mi.srcprcscnlations of their affairs by intcrc.stcd 
i ritics. Tlie.'Aniendments have, no doubt, made provisions to regulate some 
of lhe.se matters. The Imperial Bank of India is governed by a special 
Vet, some provisions of which imposed certain restrictions on the activities 
of the bank, having regard to the fact that it was'entrusted with the manage- 
inOnl, of Govenmient funds. Some of the restrictions have since been removed 
l>y the linjjerial Bank o'f India (Amendment) Act (III of 1934) as a consequence 
t»f the passing of the Reserve B.ink of India Act (II of 1934). Under the Indian 
Uompanies Act, 1913, foreign Exchange Banks were not required to comply 
with the general j)rovisi(Ais of the said Act. By .section 118 of the Indian 
Companies Amendment Act several modifications have been introduced so 
lar as frireign companies arc coiftrerncd. Moreover, as regards balance .sheets 
'he lUiK'iulcd se-.'ti<')n 277 docs away with the discrsticm foitncrly given to the 
I'lOvernor General in ( ounoil lo exempt any particular foreign company from 
• 'omplying with the piovi.sions of section 277 and a new fonn (II) has been pro- 
\ idc<l for these companies. 

Banks and rniaR stafi- Most of the leading Indian Joint Stock Banks 
ire at present under the management of non-Indians. The mere introduction 
of the occidental .system of banking is not enough. The chief aim of a sound 
ind well developed banking organization should be to help in tha development 
of the commcTcial and industrial activities of the country. This service, it 
will l)e readily aelmittcd ,can best be rendered by a bank, if the managemenf 
lias a i)redominant element of the sons of the soil, who are generally acquainted 
with <he n(\ds of the country, and who are natuially more interested in the 
tlevelojiment of its commerci.il and industrial resources than others. Absence 
of Indians;, well-1 niined in^)auking, has been decidedly one of the main factors 
responsible for the slow development of branch banking in India, because 
exchange banks could not open branches even in comparatively large cities, 
owing to their inability to bear the cost of a highly paid superior staff, which 
used to be recruited from abroad. The growth of branch banking has al.so, to a 
- ertam extent, been retarded on account of the fact that .some of the European 
n.'inagers of branches, being ignorant of the veinaculars used in business at 
certain placet in India as well as of th’e social custirns of her people,’could 
not establish the requisite contact with their would-be customers. As the 
iiranches of lAdian banks in comparative'iy small centres are being placed under 
competent Indians, it enQOur;'.gcs people to do>more business with joint stock 
banks, arid thus increUsc their bursinass while their expenses are being kept at .a 
low lcv«il.' • 

Inumnizatioji OF*ST^iF~Up till recently the plea put forth for the 

iccnjitment of foreign staff was the lack of trained Indians. But with the 

• ® ^ 
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.idvauct’ i)f time, comnuMviiil oduc.ition, in India, has bocMi progressing^ lapidlv 
I'von to the point of produeing a state of unemployment among those wlio have 
received such education. Moreover, the Indian Institute of Bankers has been 
enconraging the training of bank emidoyees, in Inditi, by providing cour.se of 
lechire.s on banking and allied subjects and holding e.xainijiations in different 
parts of the countfy. It is, therefore, tojitended that there is hardly* any 
1 listific.ation for the recruitment of iion-lndians Jim' bank.'j in Indi«., except in 
case of appointments reipiiring long experience or ecxt’ptional qualifications.,. 
It must, however. I'e admitted, that the sihallnoSs of the number orcducaU'd 
IndUns on the stall of banks is also due to the/act, that, until fcccutly, the 
educated Indians weiT keen either on-go^ernment service, or jnofessidns such 
as law and medicine. In this connection, it is gKitifying'to nyte the apjK»inl- 
ment of Sir t'hintaman Deshmukh as the first Indian tloverniTr of the Ucserw. 
Bank of India. A few of the staff otlicers of the Imperial Bant of’Indi^. ip'o 
now being recruited irom the assistants tiained in the bank under the Prpjj^i- 
tioner’s.Scheme. Similarly, aiflier banks, except some jjf the older oxchapge 
banks, have begun to give smne encouragement to thf Indian member-' of tljieir 

staff. . 

« 

Tlie very spiall number of properly tiained-Indjans has in the last two , 
vears during which several big Indian Banks have, bi-en started led to t!ie \''brv 
high salaiies being ottered to theni jwssessing practual banking expeiiencCMo 
join new banks. ^ 

PK.\rTici: .\Ni) L.vw .vr vakiancI' --.\s a Vesiilt of the f.iot that (uu hanks 
have lav'oly been jnaniftid,by European staff, there h.is been ascertain amount 
of vaiiancc between the law and the practice of banking. 'I'lie British, bank 
-tall, havipg stmlicd the Bnti.sh banking l.iw, have, in the past, generaUv Ivikeii 
for granted that the .same la,w was*ipphcable to this coimtiy., The anomnlv 
was brought home to them by a niling of tlu* Boniba\' High Court {Dot^S'iblitii 
V. VircJiLiiui, '21 Bom. L. K. ij where*lhe point in\ol\<'d was, wlielher -triking 
off the \Yord " iic.lrcr " from a cheque, without adding tlu* word “ orle|r’', 
.imountod to»i restriction on the rights of ihe p.iyee to negqfiate it. Allho|Ugii 
evidence was given to prove that the bankers, in Bombay, as in h'ngkim!, 
treated such clieipies as order cbeques. the learned judge liclil that Jhc ia\v cjf 
this countrv, as it -.tood then,did not allow it. and, therefore, sindiclieqnc.- weie 
not m eut jable. Tbai'iks to the effo'ts of the late .Mr. V. J. Patel, tU(' Negotiubh; 
ln.strnmeiits Amendment Act, 1919, leinoved this incobgrnity betwexm baulking 
law and practice in India. 

Similarly, although, in hilgland, the protection given tcc the collvcting 
banker was extended to crossed cheques credited, thongli not collected, as far 
back as 19()d by Hu; pas-^ing of the Bills of Exchange (Crossed Clu-ciues) Act 
it was neither asked for by, nor gfven to, bankers in this ccjunlry, until'the 
matter was brought to the notice of the (iovc-rnmenf ol India by the pri-out 

writer, and tlic; law was accordingly .-imenVlcd. 

• . » • ' « 

Evoluftion oC Banking In the West. 

Okimx or Tiir: vvoici) “ uank ” *-Af cording to some autliorttip-, t!,’. .word 
" bank ” it self is derived from Hie woids “ baiK:^) ” baiicus ”* or “ baiuiiM* ” 

* .1 liencli. ihe <;.irly b.inkeis, the Jew.s inj.oinbardy, trahsacted then' busfacss 
at benches in the marked jilacco When ;f banker failed, lus “ bafcjp was* 
broken up by ilie -K-ojiIe, whence the woid " b:uiki«npf ’’. I his etyyiolpfjy i-, 

however, ri,dicn!( d Ia' Mac leod on the ground that " TJie Italfay money c'.' ’•igy* ’ 
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as such were never called Banchicri in the Middle Ages 'I'hcic are others, 
who are of opinion that the word " bank ” is originally derived from the (lei- 
man word " back ” meaning a joint stock fund, which was Italianized into 
‘•‘•banco” vhcn the (iermans were masters of a great part of Italy. Hut 
” whatever be the orjgin of the word ‘ bank ” as Professor KaTndiand!\i.Rao 
says (Present-day Banking in India, 1st Edition, p. 88) it would tiacc the 
history of S>anking»in Jiurope from the Middle Ages.” 

IvtRLY TiiSTOKY *OF HANKING.--As ehrly as 2,000 B,("., tlie Babylonians 
had developed a system of banks. There is evidence to show tliat the temples 
of Babylon were used as ba*nks, ani^l speh great temples as those of Jiphesiis 
and of Delphi were,flie mo^t powerful of the Greek banking institutions. Hut 
the spread of fWeligion soon destroyeef the public sen.se of security in depositing 
money ftnd valuables in the temples, and the priests were no longer acting as 
financial agents. The Romans did not organize State Banks as did the Greek-, 
but their minute regulations, as to the conduct of private banking, were cal¬ 
culated to create the ut»aost confidence in it. Vvhth the end of the civilization 
anti([uity, and a» a result of the administrative decentralization and demo¬ 
ralisation of the (iovQrnment authority, witl»its inevitable counterpart of com¬ 
mercial insecurity, banj^ing'degenerated, for a period of some centuries, int(j a 
sy.stem of financial makeshifts. But that was not the only cause. Old pre¬ 
judices die hard, and Aristotle’s dictum, that the charging of interest was 
unnatural and con.sequenlly immoral, was adhered to fanatically, as even now 
.some Mohammadaiis, in obedifaice to the commands contained in that behalf 
in their religious books refuse to accept interest on money loans, 'fhe tolfijwer.s 
of Ari.stotle’s clictiim qufte forgot that the ancient world, tl*c Hebrews included, 
although it had no systesn of banks that would be considered adeejuate from the 
modern point of view, had maintained money-lenders and mad<^ tu; sin (T 
interest, butfonly of usnr\*. However, upon thc»revival of civilization, growiir.; 
necessity forced the issue in tlic middl** of the Pith century, and bank- were 
establishec.1 at Vi'iiice and Genoa, thoiiglwin fact they did,not bec(jme bank .-5 as 
we understand them, till long after. Again the origin of modern Ihinking may 
traced to tllb money dealers in Florence, who received mfjuey on deposii, 
and were lenders of money in the I41h century, and the names of the Baixli, 
AcciajuMi, Periizzi, Pitti and Medici soon became famous throughout hiiropc, 
as bankers. At one time,^Florence is .sai^ to have IukI eighty bankers, though 
It could bdast of no public bank. 

• 

The Development ohBritish Banking. 

• 

Royal EXCUAXcru,- In England, we find that during the reign of Edwanl 
HI, money changing—an impoitant function of the bankers of those May.s- - 
was taken up by a Royal E.xchanger f*>r the benefit of the Crown. He ex¬ 
changed the vaiions fwieign coins tendered to him by travellers and merchants 
entering the kingdom, into British money, and, on the other hand, supplieil 
persons goyig out of the country wiimthe foreiginnonejir they refjnired. 

The (yjLDSMiTiis It is probablj^ true to say that the'gronnd wa- pre- 
jpared for mgdern banking in Englancl, by the influx of gold from America ui 
the Eli«abotlian .^gc -and "the simultancoiYs birth of foreign trade. Land 
ccased^o l)e tlm only form of \tvaMi, and the coimtiy gentleman, and the town 
merdiant, began to liold part of Ihcir ” capital ” in cash. Impetus w.i- grreii 
to. public bankyig hy tlie seizure, by Cliaiie.s I in 1640, of /13(),000 in l)iillh)u 
leit by.thc merclumts at the Royal Mint. As a result of litis Rc.u’.il repu- 
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illation the merchants began to entrust their cashiers with large sums, but the 
Litter misappropriated their masters’ money for their own benefit. Finding 
ihat their employees had not treated them better than their king, the city mer¬ 
chants decided to keep their cash with the goldsmiths, who in those days had 
‘strong rooms and employed watchmen. 


EaKLY BKOINNING OF " ISSl'F. ” AND “ DEPO.SIT ” BANKING —ThuS, large 
of money were left with the gohhiniths for safe cy:,tody against signed 
icceipt, known as “ goldsmiths’notes ”, embodying an undertaking to fetum 
the money to the depositor or to bearer on demand. Two de^jelopmcnts 

• juickly'followed, which .were the foundation of ” iss‘ue ” and ‘‘deposit ” ’bank¬ 
ing respectively, 'bhe first was that the goldsmit|is’ noti' became payable to 
beaicr, and so was transformed from a receipt to a bank note, ,'t was payable 
-in demand and enjoyed considerable circulation. Secondly, the go’dsmith.*; 
gradually discovered that l.irge sums of money were left in their'keeping for 
long periods, and following the ONample of Dutch bankois, they thought it safe 
•ind profitable to lend out a part of their customers’ mi'fiey, jirovided such loans 
were repaid within the fixed time. Further, reali/ang that the business of 
loaning of other peoples’ money at interest was profitable, and in order to 
attract larger amounts, the more cnteiprising of the goldsmiths began to oflei 
interest on money deposited with tluin, instiad of chaiging a fee for then 
•'crviccs in guarding their clients’ gold, 'lliis marks an important .step in the 

• levclopmcnt of banking in that country, business grew to such an extent 

that it soon became clear that a goldsmith could always sjtarc a certain pro¬ 
portion of his cash for loans, regardless of the date at which his notes fell due. 
ft equally, became safe for him to make his notes payable at an’y time, for so 
long as his credit remained good, he could calculate, on the law of avcragc.s, the 
.imount of gold he needed to meet the daily claims of liis note holders and 
depositors. ' 


" Current account "--It was in l672, that this dcveloimient of English 
blinking received a rude set-back. Charles 11 borrowed heavily from the gold- 
"initlis and, promptly like his father before liim, repudiated his debts. This 
caused a general suspension of p.iyment. Conlidence, however, was restored 
in .spite of the shock and the general bclit f, wliieh it luoduced among, people, 
lha< the goldsmiths were guilty, of imprudence and exorbitant practices. It 
was .soon after tliis date that the goldsmiths found that they could receive 
money on what is now termed " current account ”, i.e., money withdrawable 
without notice. 


The B|ink of England. 

The Tonnage Act —The Hank of Itngland was started in 1694, largely 
a rc.sult of the financial diflicultie.s of Williom Ilf, who was carrying on a 
war with France. The public disliust of goldsmiths was also responsible. 
One, Mr. Patterson, sugge.stcd a way out of the dilliculties by offering to raise 
( 1 , 200,060 and by lending tile money to the Government, if certain eonccsjiions, 
particularly the rigid to issue notes, were given to the pio]X)sed institutions. 
The Government agreed to the terms offered by Mr. Patter.son, lind an Act 
l alled the " Tonnage Act ” w;ls jiassed. The main provisions of the Act were* 
at; follows :— . • 

(1) It authorized the raising of (^ 1 ,200,006 by subscription, the subscribers 
forming a corporation to be called “ Tlic Governor and Company 
of the Bank of England.” * 
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(2) No person could subscribe more than £10,000 before the lirst of July 
following, and even after that date, no one could subscribe mon* 
*han £20,000 in all. 

^(3) The Corporation was to lend the whole of its capital to the Govern¬ 
ment and in return it was to be paid interest at the rate of 8 per cent. 

• and £4fOK)0 for expenses of management. ' 

(4j • riie Corporalion was to Ivive the’privileges of a Ixink fo r twe lve yeai'j. 

• then tlie Government reserved the right of annimThg the Charli i 
•* ^ after giving one'yejir’s motjee to the compapy. 

(5) 'I'he comjiHny were forbiddep to trade in .iny merchandise whatc\ er. 
bu%they were allowed to deal in bills of exchange, gold or silver 
• Ipillion, and to sell any wares or merchandise upon wliich they had 
?i(lvance<l money .... 

% 

The new bank‘lvas*a formidablt* coin|)etitt*r to the cumj)aralively ?m.dl 
private banking limis, which had grown up from* the London goldsmiths, .m.l 
to the country l)anks,^snch as the Smiths of*Nottingham. 

Monopoi.y (jk rmo f^onc issuk— I'lic year 1708 witne-.^xl'ilic pas-ing oi an 
important Act. which prohibited any other hank, with more th.iu six partner--, 
i.ssuing promissory notesjibank nole.s. Tlie most important clause of liu-^ 
banking legislation ran as follows : I'li.it during the continnanc<‘ of the >aid 

t'orporation of the Governor and the Compan^ ol the Bank of hhigland, it -ii.in 
not be lawful ior any hoily, politic or corporate, NyhiPtsoev^ev created, or to In- 
created other than the said Governor and Comp.inv of the Bank of'l'higlaud, oi 
for other [)eisoiis whatsoever nailed or to be united, in e<jven:uits or partnei- 
ships, Ihe. Niinrhg’ of Six poison^;, *n th;U part of lircal B *itain called 

Knglaud, to borrow, ow(‘ or take u[) any sums of monev on their hills or uotr-- 
payable on demand, or at less lime flian six mon'iii fiom the h-'iro’win.; 
thereof.” * 

, LtMITh'O r ittcuCATION Ol' n.VN’K Ol- Lxc.lam) .XOIK.S -'rhl^ Aci, l:> I- 
evident, pave a monopoly of note issue to the B.ink of Ihigland so f.ir as J'jiut 
Stock Banks were concerned, hut left private Ijailks liaviiig noi more than ai.\ 
|)artncrs free to issue not»s. In Londoi^and tlie suiToniuling districts, tin- 
Tiotcft of t]ie private haftks did not circulate to any approri.ihle exlont ; v.'<)ns.' 
'plently they abandoned th»issue of notes and began to develop dcp'->s:i bankinii. 
rixcy received deposits, vfliieh were at first wdtlidrawahle by letters, and lcit<*i 
by cheques. Printed ch^ipie forms were first issued hetwocii 1749 and 1759. 
However, the Bank of England note w.is .supreme, hut as the Bank of luTgl.md 
(lid not have any outside branch, its note* were not popul.ir beyond the metro¬ 
polis. Private hanks iji the provinci.d cities begun to plav an inqxirtaut pari 
after the middle of the eighteenth century, and tlieir numlier continued to grow 

up till it reached over 300, about the e«d of the ccHturv.* 

• . 

RiiSTKiCTioN ON TiiK MONOPOLY—The crisis of 1825 m.trkcd .i turning 
point, and,tolled the death knell of the*.sm.ill country' bank and of the note a- 
the foundation of the banking system. LogiHation quickly followed. It wa-, 
realizcd*tnat joigt slock banksVirti the right of note issue should be started' 
outside liondon, and, therefore, in*182S an Act was passed which allowed bank-* 
to be started with unirmitbd liability, consisting of more than six partners, with 
the Tight to isswe notes, pjovi^ed they had no office within a radius of 65 miles 
from Lofldon. Tliijiled to*t|ie starting of the joint stock banks in the country. 
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as evou at that timo tho monopoly of note issue given to the Bank of England 
hy the Act of 1708 was interpreteil to mean monopoly of joint stock banking in 
London, probably because, in those days, the note issue was considered to be 
lire inost important as well as the most paying function of banks, 

h'liNT-sroi K I’.ANKixt; iNVAPiis J-ONDON- —l-jowcver, the wrqng impres- 
'•lon. that n>} joint stock bank could be started in London,' was removed by a 
gentleman named ^Ir. Joplin, wito after studying carefully the provisions of 
the v.irious ('barters of the Bank of England, came to the conclus-Aon that no 
'•urh monopoly wa^. iu'eiulcil. Oppoyl.’ini'Sy was taken on the occasion of the 
renew.il of ilie Bank’s I'harter in lS8d. t/) clarify t,he posiVion by tlie irtclusion, 
in tin* new ('baiter of the Bank, of a clause giving legislalive»nanction to the 

e.^tabhslimcnt of joint stock banks in London,.and in 1834, the 

London .iiul \\‘esrminster ILink wa^ started in London, being tli»- first of th< 

" Big Live riie Bank of jCitgland naturally di«.l not receive the intruders, 
i- it then took them to be..with .i beebming grace.** 

I'l ri.'s Ai r 111 1844 riiere .wm'' at that t ime no limit to the issue of notes, 
which piivate linkers, and after t82(i the country joint stock banks, wore 
dluwed to isMio, and thi'^ resulted in numerous b.inking crises and bank failures. 
In 1844 another important stage w.is reached in the development of ICnglish 
banking when, by Pi'el’s Act ol tliat ye.ir, tlieriglit lO issue notes in England 
wa< n.stiictetl to the banks theu.issinng riotes^in that country, thus providing 
lor the gradual i xtmction of the right, and laying the foundations of the mono- 
•|ioly of bank-note •S-'iie for the Bank of haigland. 'riiis maik*; an important 
turnn.g point in thi- history aiul dexelopment of baiglish banking, in that 
depo-it banking e\entnally came lo supplant is>.iu' banking. 

• iKi/w III oi- oim-osit hax'kim; .Lm) ( ni.yt k < iVni-Nt y .\ffer the })a.ssing 
of the A(.t of 1844, in w banks with th*-’ right to issue notes could not be started 
and iho^e allowed to issue notes eanld not increase their eireulatioii. Thus 
gia.itfr .ittention began to be paid towariL dejiosil banking and ehef[ue cur- 
reruy. It was soon realized that checpie iiirnaie^* was almost as profitable as 
t lie i-'-in- t)f bank-notes, and tlms gradually these activities grew more and rrf'ore 
imjiort.Mit, with the lesull tliat many new b.inks were started for thi.s biisines-- 
liming the -eeoiid half z'l the last ceutnrv. .\fter 1^90 the mov<-ment in favour 
of bank .uualganiation and ahsoiption made its ai>])ea’aiice, and tVe find,that 
the number of joint -tixk banks, in Engl.ind apil Wales, came (Town frc'in 
1(J4 m 189tJ to only H> in 1937, although the number of banking (d'ficos has 
shot uji from 2.293 to 1(1,102. 

Services of Banks. 

.MoI>i-:i<n ( o.M.Mi-.K< I-. .\Ni' HANKiNf, luom whut has been said about tin 
evolution of hanking, it must Ite clear to the reader, that the taking care of 
other peo])i< 's monev .ind lending a past of it were the cliief hanking functions' 
of the .gvjhlsmitjis (iiadually these functions w’ere evti-nded aniT others were 
added. Some jje-o])le believe that Ihctidependenct; of coinimTce lyxm banking 
has become .-(j great that the cessation, even for a day or two, vf the banker’s 
•activities, w'ould complete ly paraKsi* the econpimc lift; of^i nation. • * 

1-VER EXPA.Miixf, seniiRj-, OF HANK A(/i*vrriKs J:{anker.s*h.tve, n^iwadays, ' 
‘o deal with a large number of matter-. They serve as gustodians of stocks ai)d 
shares, and other valuables. Imports into and exports out yf a coifntry are 
financed by bank.s and documents relating t4 ll*e grxxls so impovtgd. and 
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c xpoi'lcd, at one lime or another pass through the hands of bankers. Tims, they 
have to deal not only witli Bills of Exchange, but with bills of lading, railway 
! eceipts, warehouse warrants, marine insurance policies and various other docu¬ 
ments. As bankers,, they advance money on securities, and they issue letters 
of crMit or travellers’ cheques to customer*? wishing to travel abroad, as also 
I o effect puivhascs ayd shipment of goods. They are often rerpiired to cr)unter- 
,isign indemnities and gliarantecs given by IJieir customers, and they undertake 
the admiflistration of estate.?, thu!? a.ssuming the positioif of trustees; they 
insist imluslriid undertaking*) by underwriting tlicir debentures and shares 
mid ucc.Vioiiidly finai^e the purchas/? o^rpal property. ^Fhcy sometimes even 
obt.iin piis.spoit'^for their customers, iuul dciil with their in-coming letters. On 
behalf of iheir Customers, they ciirry on corre,spondcnc.e with income-tiix 
iuithoiities, nvike ])eriodical jiayments .such as rents, taxes, subscriptions, etc. 
mid on instnictions fiom their ciistomeis act as executors of their customers' 
wills : in short, they (Jj) all they can to i^s.sist theircuslomeis. 'I'he more highly 
developed ;i Cfiuntry is, tlTe more is thoinstrumcnkality of the biiiiker utilized 
t'tK:arry through eomdierciid transactions. From its original narrow scope and 
modest purpo.se, banking has (leveloped to sucli an extent that it can truly be 

• - lid, that in countiies .snub as lingland and the United States of America, then' 
i' hardly one business deal m which the a*.sistance in one form or another of a 
i'ank i.- not sought. • 

• 

The Business of Differenl* Types of Banks. 

fill-: IC.NGLRsii Tit.^DrwoNs or u.^^KIN(■. Knglisri banks, as a rule, are 
< ngag< d in siieb busines,s, .is the handling of eiirrent and deposit accounts, 
muiiicing trade and industry by discoualiiif^ bills, opening of credits, and in 
many similar w'ays; whilsti, on iIk’ other*hand,,there has been a tendency, 
specially on the pari ot certain continent.y lianks, to sjiceializi* in one or more 
I't Ihe-'C acti\ilii‘s. riius, there .ire the savings banks, the .scope of which is 
very much limited. In agricultural countries, tlieie are invariably land mort¬ 
gage banks, wliiclv mainly engage in giving long ti'rm credit required for finan- 
cing*the pnrcliasc of real ])roperty as well as improvements of land. In certain 
industrial .count l ies, banks, in addition to their ordinary banking business, 
■'peciali/e in the I'mancing of cerl.iin industries by moans of buying and mar- 
ketinf^their iliares and debefttmes and helpmg them in oilier ways, 

, .lSsi;iNt; .\NI) DISCOUNT IJOUSliS DlFl'EIOiNTIATED FROM BANKS— This dcVC- 
lo[>mont oi li.'inking business is by no means countenanced or encouraged by, 
the more conservative school as represented by‘the ICnglish Joint-Stock Banks, 
and business of that description is left to institutions specializing in it. At the 
*-:ime time, such business can properly he do,scribed as banking businc.ss 
althongli it does not come under the catego’y of commercial banking. Tech- 
nieally speaking, issuing liouscs which take up .ind guide the destinies of Gov- 
(niment, corporations and industrial capital dotations, arc classed under the 
generic term (•! bankpis. I'lic same may be said of the discounting houses or 
hill brokers, though, to a visitor to any one of the great discoimiting houses ol 
t he city of hondon, there would appear to be a considerable difference between 
tilt?common conception of baiilcing hoiise.s, amf the visible activities and opc- 

r.itions ofMiscoimtjng’establishmAits? 

• • • 

The Functions <]f Cbmlnercial Banks. 

iioT ^lEKR fiEPOsrroKjES—A bank is usually thought of as a reliable 
agency with which money isi deposited. The idea is wanting in precision. 
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BanksiU>iecL i\r v;ihillWos for siifc custody and undertake to return them, but 
that is only a sulxsiitiai"^'funct ion. ITsuallyit is ji'welleiy, <lecds, securities aiic] 
similar articles, which are f^iven as safe custody deposits. Hu^; the services 
rendered by a bank cither as depository or as trustee are l^y no means of vcr\' 
i;rcat importance. * In ^■cry f^cnefal lerms, liowever, the functions of .••com¬ 
mercial bank can be classihed nnder the following main h^ads ; • 

1. Kecci\ inf; of money on tlef>o.'.it : 

' This is, jvrlia])s, the most important function ot ahnosl .dl intiiks, 

•Is it is l.iri{;(‘i\' bv mfans »)t depositis That a bank piepays lh<" b.isi.s for .several 
other activities I'he money power (rf a baiik,1>v whiiii it ]^clj)s lai'.;ely the 
business comnumit\', depends ci>nsidcrably npon the ami'iirtts it can borrow 
by way of deposits, which may be in the form of lixcd, .sas in.L;s b^nk, ta'. nrrent 
<lc]‘>osits. .\I1 tlii'se eo lf)wauls the ir.creast* of its resunrccs. 1 he moiw\' 
iecei\’ctl on (ixial tlc[n>sits ( mi* be .iseii, wit hont any ii.s!*(il \\ it hdrawal, bcfon' 
the due date. and. in tlic cjtse ol s.-ivin.i^s l->ank deposits,^;! liank can iisc a vei \ 
lar.ee pail of tlicm. as eeiu ially.tlie demands of cn-tomcis ’na\in,e such 
ire compai ativch'"inall, on account ot ia‘st i iel iop-, pla«.*eil as lotlic .unoant to 
!jc w ithdrawn,Tmd the number of witlulrawals to bi*1n nle niiliin a week. Bv* 
i!k' opcniii.t; ol emrem aceoimls. a bank not onl\ olit.iin-. Ii"uls. hm .i.K.. pro- 
N idis its cliena-’ witli ilcpi>-.)l (iniencv. wiiich is bolli in-Mi- i on\'t“ni.‘i!: aii'i 
inoie I’cononiii’a I (lia’i t.riiei furnis ot eurren*\ 1*\' lakiii” m')ne\' on ■’ 
die bank iii'm iilrs site '^ei-piui; foi people's rtioiiew Ihil the mone\ i- eof si ' 
ipart in i stioiv.' litoin i*. i epla'-ed l>v a debt due tv*)ni a liaiik*‘i who oi doii i il\' 
\>a\ s intcn .-t so 'oiy.; .is tlu money is retained b\’ hitn as a ili|>osit. I he priiie,- 
pal loei-tjiei n t.o -l n letoined on it - b.-Me,; elaiine I in .eenido- -vitM 

! he cuiiti act. , - * 

n. Is III!..; ; I ll« >1 I - 

I lii- timet l< ei. win ; I \sms omi e ei iiishIi i e 1 t > i i >, tin ain-.! ; i,i \ i n , ; • f ol . 

'‘ankei's hii-*ne-.- i,m niMiii jn I iine-. pia h .>'nii d ii'Sur.db, oh i lie cent i ,i' I'\nl - 
iiu; institution . in mo- i t .1 i’ k' |. a dine i omit:e s i >! i i e wi rid I is imp' ^ im ■ 
ui banks in ,';etier.d lia 'l\\ in.' I’ed in some ol l lee nn; ■! ai ■ ni < ■ .ant i ii»,, i ■ v. bi< 
'll'- chtapic I an i .a \ Ji, . u ’ il?cc;l Ji.ank-iioii s to .i In:;.' e \-1 .'in . hoi nis* .mi i . 
in huyland aa<i in : lie I cited SUdisoT .\nlei hm* t iie pnt \\ine!*i-. pi.i^a ■! b' 
bank-notes i- i)t..,Mii"' ..lore .and nion' i . sieniiic iiP . .dtiioiidi tl*e\ .ii'e.stili 
veiy pi'pnl > in ('.-ri,. ,i lairo])ean (oimtries saTy as hi. in., aiu^ti '.’’’i.im* 
where .‘'f-noiis ei'oi • - ■■ .i- ma iliade .o poi'nl.tri/' -i la- iis. oi .';.. (|n' s .is . an ,u 

if liavment. 

I I I l.eli- I'M ; ol \lone\ • 

Mil' Iniiiiion I . not only \ 11 \ mipoii.ini. lau i*-.d-..> tin i Inei si.,(ia-i. 
pi'olij; to most of tjie banks W hen .i b.i*ti\ a‘;iies tt» dis. mini a lull, m eiv^s 
Inncls^in exchtp.ee lor a jn omissoi ^ note, the ti aiis.iel loij n, kn<*\vn eitlni as .' 
discount oi .ilo.m. In either case the b.uik ;ii(rees to place Iniuls at tlie disposal 
of the honow'er, in exch.inee for a jiromisc of p.ivment at .t f iit nrc tlate, riiiis. 
it enables tliosf who find tlieti'own i apita' insiplhcii-jit for c,ui\ine on busine.ss 
on a laige scale, to do .;o with tli(“ hel]) of*lh(*fnnds boriowe^l from a*bank, an<l 
thus u.se their capital more profitably thaft they eonld otherwise dd» ,.\ bank,* 
therefore, is lial.’e to help not onl} inen haiits bnt dtheTs who, in tury, may Use 
fuud.s not (ml\ to tlu ir ad\anlaf.je but also tojhe iplvautatfe©if the intei'^sts of 
the counlrv. 
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IV. rransferrinf; money from place (o place: - 

Modern banks arc, generally, in a po.>>ilion t(j remit itn»ne\’, fn^in f>m- place 
or country tolinother. by means of ilrafts drawn upon tludr branrhC'. or agents, 
riiev can, also, by pnucliasing bills <jf exchange, en.ible inercliant"> .ind others 
to rc'crivo money from their ileblors, in other eitic'i or eoiiTitvie-- I hesc faci¬ 
lities have htflped noUcyily 1 he*inti;rnal trade of dillenail < omiirie'., bin also the 
••nteni.itional commeir**V ll nuisl lie e\ideut that tin; great .-Hides wliieh liave 
Iteen malic by trade anfl comnierct', which, in inni, have beiMi to a lame extent 
lesjionsihie nir the indnstriaU de\'e!oym(Mit of dillerent jciit- ol iln \v 4 jild 
would ha*'e* Ixa-n an imuossibilif \- but Iflr.the facilitii- fli e\( h nim ',>iip\ided 
by banks. 

MiscellaneqjRS Functions. 

In addition to the main fmi< lions giwii i^ibove, modi i ii li.iii.k pt i lorm 
rniscellaneotis service.s«stic|i as ( 1 ) the *ssiie ol wtiioiis fomis of <redits, i-g., 
letters of credit, travejh'is ch('<|iies and eiretihir noti's ; ( 2 ) the acci'pl.ince of 
bills of« xchange, wln-reby the b.inker lends his^iaine to his cnstomeis in return 
ft)i .1 commission , (ft) the .-.ife ciistodv of x aluabh's , (4) atul .u tin" .i- executors 
uid tiustees lor cnstonn-is. 

The Meaning of Banl2ing Law. 

« 

No coMiMtl'Hii'-.Nsivi'. n.WKiNo^ oi>i-. -1 heu. *s no separate code i>l law which 
.i])l)lies to the b;wiking busMiess, .a- distinguished from < 1 thei-Jiimis of luisiness. 
\ banker is subject to the^s.nne general piinciples of law as apply to pcisoiis 
engaged in other lields of busines-. I lie law ol contract applies to all contracts, 
whether or iiot,,i. banker is 4 (lailv to theiii.* Snijilarly, the law of torts anti 
othei branches of ci\il as well .i- criminal law make no distinction l>etvvecn 
persons who are bankers .md those who .iie not. Ilowcwei, certain branches 
ol law, sneh as the law relating to the negotialile instruments, ate of greater 
inteiest to banki'r.-^than to other pmsons, as such instruments pht,v a far more 
impot lant p.irt in the banking luismess, th.in the\' do in other kinds of business. 
There an' ciiily a fiwv sections ol the N'l'gotiabh' lustiiiments Act. 1881, as well 
is of t he Indian I'oinp.inies .\cl, 1818, ami more pj 11 n ulai b’t hosc of the Indian 
t (uniianies Ayiendment .\cl s,* 198<i and 1941? which distiifguish l>etween bank¬ 
ers .^ncT non,bankers. rh*e only iiniioiiant piece of legislation, which is 'me.int 
ft)!' b.inkers alone in this conntiw, is the B.inkers’ Books hA id' -MIC .\.ct, 1891, 
under whicri a banker is allowed to piodiice in cmirts certitied copies of accounts 
or entries in his books, whyreas, others .ue reipiired to produce their account 
books in original. (Section 5 of the Bankets’ Books ICvidence .\ci, 189 II 
\tti‘nlion may. however, bt drawn to .1 pidgment (.-I. I'. < 1 . Ptn,- \ /Au/icro;-, 

( riniinal Revision No. 1 »2d of 1985 decided on 11th Januai\', I98d) of the 
l^ihore High I'nurt, ac.cordmg to wsJiich, bankets intisi pioduce tlieir books 
before' tlii' police, if the latter deem the p#oduction ol Midi l*ooks uecessaA' lor 
the purpo.ses ol polii'e iiivestigatton. The point .it issue wa-,whether the 
exemption from producing their books giRiited to B.inkers, under sCetion 5 of 
Ihejlaukers* Bonks ICvideiice .^ct of 1891, in aiy.’ legal proceedings to which a 
bank is not^i party, held good also,in ^ase of a police investi.gation. Tlial it did 
Slot was tlyj opiniifli of Skemp J. in»the case cited .ibove as, according to the 
learned jTidge, it was not thii indention of the Legislature to e.xempt banks from 
the operation of s|:c4ion 94 of the Indian Criminal Procedure Code under which 
.iny (rfriCQr«in chtirgc of a jlQlictf station, beyond the limits of the towais of 

• A 



18 


liANKlNl. LAW AND I’UACTICK IN INDIA 


Cakutl., lL)ml).i\-, < mii, l)y a ^\|•iUou order, call upon a person to produce 
anv docni!’< nt" in his p;)sscssi»m which the police officta' Ihinks relevant to the 
invest I,:,.tt lun lie is i-an vini,' on. In short, the jinlgnient lays down that a 
I>qIu'( '.nvc'^t leal ion is not a le.^al proceeding in the sense in whTch the term is 
empJtani ;c. srrti(*n 5 of tlie Hanjvcrs' Hooks K\ idenee -Airt and to whiclj alon<^ 
ilie iNiinpTvi'M.iirantetl nndei the saitl section .ipi>!ies, on the f^ound that .i 
polie* nr.* stiu.-i ion lias noihing lo ilo witli “ evidence '^ifi its IcgiU sense, which 
Is t Ju < sM ’:< * (if a it'gal jiroee*'ding? Ki-h'ienee Ijas he*^i made to thj^ judgmeiA* 
.11 lent:!' . It'.nisi it lUtinili’lx cm tails the protection gianted to ^lanl^crs und*‘i 
rln* B.-.nkii- ih-oks l-A idi’iicc Act, .in*l ivlviifg on whicli an on'i**i;il of th*‘ 
Imji* I'. "K of Imlta at 1 .ihote ferused to comply wkli the ordeYs»of a p«jlie*- 
'•tVici-'. V.; 1 -c.i (1 ssfidlv took action .Tgainsl the Hank in tlij|i»])reseTil cast' an<l 
\v!.. s( M.i (-i \ M w w. 1 - uplield l'\ til* 1 ahoie High Comt. , 

W’l \‘.oiitrl Ilk* to iciuai'k. wiiii all iisp** l t*' th*‘ haine*! fudge who g.i\i 
the ..l'o\i inliae th.ii his i4***ision stijk*'s at the veiy ijf'ot *>1 the piinciples on 
wind' tk' Haiikeis’ ]-l>.ok« h\i*lenct Act is l)ase*l*an«l Ih* }>r<jteetion grantetl 
nnd* : ii to li.oik*'!- in liuh.i ^ 1 Ii< hasi* idea iin«leil\1ng the said Art W4*nl*i 
.Lppi .i! ;< t ( no! TI. mcoin enieia *• h.mks, m tin- intei e*sts of t hi* piiblie, a nd it is 
will' -' ; . 1 1 V. tiiat < M ir.ption from ]>r*i*hiction *)► h.inkeis’ hooks is giante*!. 

Old to Ilf, i: poiui' oHiCfi- lo iiiimio hankeisto puMhieo any «lo*nmunls tlie\ 
.ii.i-ii to." t i * r ’> \i siig.itU'ii- Is to dch'.it or negative the \ e! v *)hjeet of the Art 
\\'*' l*u-i I- ■< siiei,ist th.it, . 1 ' in ill* ca-t i>f .» hg.d ]iioi_c*'*ling, th*' power *>1 
.1 polii* oil <*: lo < all upon ii.ifik*'!- lo prodw* * dot uinint- slimild he limit*'d to 
(*rtila<- >t ;;!*•' yt a*'foiuits (>i eiiTri'.'s m lli*”.; bijjiks oi‘ in,other wortls tli*' 
oxernr.tioi. -.^rainid !*■ hao.ki r- m h g.il ] roi ** ding.- iind*‘! s 5 *>f tla- Hanki'i- 
iinok- A' t sl,t,iil(l aisi. etp.Killy hol.l godtl in ea-e of poli*'*’ im'Csti- 

.natii I: I'.ngiaiid ilii.i*',!- n** (^'mjmlsion on .^h.inkir to rlisclose Iti .i ]>oH<'* 

olfici * v.iio m.i\ r* *]inre (Ikiiikeis' liisinaiiit .M.ii.ag* is and ..'Agents Illagazine 
Jnn*- 19110 i, fo.mi.':t mn I’gardinj .■ lu-tormr. I'li*' law should b*- 

.imendi (1 i; m ■;<-sarx -o as to e>.*’1npt bank* is troin p’*Khieing books in jiolie* 
lavtstiy, { . ^ 1 - .,1-11 111 ]>la*e- otlur lii.m Hon'ba* .nxi ( alcutta. I lii.s excep¬ 
tional *’ i-n'f*’* m i.d tn.it iiient to II I bank*-i I- ni i*-sa!\ on the gi*)iin^l that 
it i- irnnxo'ii.li foi him to caiiv *'ii in- biisin*.--, if lit- ae* omii bo<jks aie u<iniio*l 
11 ) 1 .e ] ■ ( '. , ( 11 IlOa. mi\ 'll ^ o'l ; - oI 1 . i In: - •; \\ 'il 1 le clear i li.it 1 la' t ci in 

■‘S'lii. ■- '.'i. f n- I> t'.o* '■ ■'■■■ lav eo'.iin ih li.inkii’a 


Evolution of Hunkinj; L«j.w. 

, 1 '. i.xo;,'. . 1 ' H* lo ( I oli-id' ' . li' O' till lp- 1 . - o| 1 . 1 \‘, v.'hltll .lllplx t'. 
iiaiikine • -'i.. ■ n i in *'(■—.m y 1 "-ki t* !. laiel'.vtki i". ohition of lianking law 
If m..' i< -‘..(('1 ;I.r Iiidi.'.n kifnl-.m; la-.’ i- kiad t*i a \*-i\' larg*' <‘\li{if 
tiio!'.' ■! « ii ai !\ upon the ! ngl'-k k'tikinn i.c.v • it is, lhir<toie, nei»-s.ii •. 
to 'i ii’ ( \-, ila I. '.-in Ian ;in.;ii - o^ ihi !;'stoi\ ot li.inkni-g legislation in, 

l-ai'J. 'a. • • • • ' ♦ 

• • • 

I \Mi*i‘ "■ . H.oii'mg I. in jiiaial i- .* pait ol tin l.tw inir<li.ini, 
<-r . 1 - )t 1 - -*in'i imu.- kii< v'., 1.* n .\1*‘r< L’on.*. I i \ Mi-rcatoii.1 l^ogaii to tak*- 
its sk.ife in I.'hli lontui*', and was h.i-otjinpoii tiic * nsti*ins of incicli^iits. 
fjr.'oliiril.v t'a -< tO'.H'in , \\<k- ratifn-d 1^' cfmtis of lax*/, aiul becarw a ]virt of 
th* gi n* i.'ii kixx, xxIikIi I'onit s,\x( n- bomftl to lecognize. \*) douM ^idditii.n's 
wore made from tin''- 'o time. 1 he jnacti**' *>^ iiRikiftg bills of <_xr]iaii.gc pav- 
abl<- to r'**i*‘i .au*i t i.un.fe: ring them I)\ end*y'serT\f'tit dat<* 4>ack to lla'-boaii*- 
nine > ! t; >' I7fl. K-ntinw • • 
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LKGiMLAfiON IN THE EIGHTEENTH CENTURY —In 1664, the first Banking 
Act which brought into existence the Bank of England was passed. However, 
•some people iloubt whether the Act should be called as the first piece of banking 
l igislalion, bccausc.it was a special statute which governed the Bank of England 
and <lul not define the laws which were to govern banking business in general. 

1 en years later, neg(j|tiability. which had .so far been limiled to bills of exchange, 
w.is extended to pronfivsory notes as a result of the passing of the Statute 3 and 
4 Anne, r* 9 in 1704, and in 1908 an'Act was passed to sccufe monopoly of note 
i'sue Bank of Englaml by preventing any bank or banking firm having 

nnne than, six jrartners from issuirfg noj:es. Througluiut the whole of the 
eighteenth century we find v<ery little of banking legislation. 

1.0RD Mansfield’s ruling— In the wake of the Industrial Revolution, 
iadu.strie.s and commerce made rapid strides, and with the emergence of large 
■*<‘alo production, expansion of credit became vital to the economic dcvclojr- 
nient of the country.# During that pegod banliing law was largely judge-rmidc 
law, which was the outcome of the recognition o*f certain customs governing 
baking and commercial practices. Lord Mansfield (lor a brief sketch of Lord 
Vlansneld'.'' work, sec jonrinvl of the Institute of Bankers, December, 1938, 
• pp. 443-4), whose name iS considered perhaps the most important i)i the history 
of English mercantile law, tried to lay the foundation of English banking and 
commercial law upon llu» customs of merc.liants of the advanced European 
countries. Even after his death, the rulings of Lord Mansfield, which were 
considered ih<- most impoitant •and authoritative pieces of judge made law, 
contiiuu'd to bf.the law on the subject, and later, whe*icver,Lhe law pertaining 
to banking or fommcrco was codified, it was liascd mostly on the rulings or 
i'l laments <d Lord Mansfield and certain other judges. Eor instance the, 
I uest cbdifi' a^on of the la\i^rela(ing to bill^oTexchange, cheques and notes was 
made in the yc.ir 1882. 'Plie Bills of Exchange Act itself was based more or less 
upon the lulings of Lord Mansfield which Wre, in turn, based upon the customs 
• tud usages prevalent at the time. I'hus, it*will be e.'isily realized, that banking 
I iw -s \riy largely based upon ilie customs of bankias. 

•' oinmtni.il iegisl.iUon w.is first iiiliuducicl into llii.s country to mei't the 
ucovi'. of lingllsli merchants who carried on iheir business hugely in Presidency 
rf)WMs, but wl'.o did n<jl like to n'sort to cyuits'administering indigenous law. 
ft W.IS iliereksre con.sidcrcd ihre-siiy by the haiglish Parliament that mercan- 
tile,< tmtra*ts made in India should, as far as possible, be governed by English 
"Meicantile l.aw. I'liis wag Virst introduced in Picsideney Towns, hence the 
•tifierence between the law of ilie Presidency''rowus and other parts of tlie 
('(uinlry. At first ICnglish 4'ominercial Law as well as statute laws were intro- 
ducecl and made applicabli* to the three Presidency 'I'owns so far as they were 
.tpplicablo tc> tl;e local conditions, but undci the ('harter of 1753 such laws were 
not ro be applied, to suits and actions between " nati\es " tinless both partms 
■rfi’nnitted themst'lves to the jurisdiction of J<'nglish conrts. 

liNGLTSJi "LAW Ai’ELiKi) TO INDIA -Speaking generally, the Englibh law 
( daring to negotiable instriimenis was ijpplied by courts in India, wlieti tlic 
contesting p.irtie.s were luiropcans, but. in the^case of the Hindus and Maho- 
mrtlaiLs, tli^dr respective laws aftd usages were made applicable ; where, however, 
^the parties belonged' to different Communities, tlic law and usage which 
governed Plio ilcfeiulant were applied. As neiUier the Hindu texts dealing with 
hundis, lun the Mtjhonicda^ books on the subject, eloalt adequately with the 
matter, customs»prevailing among merchants of the respective communities 
were recognized by the couft*;. In cases when the hundis were in the form of 
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bills of oxchan^o. laiKli-b law was applkablo, though the ixirties were Hindus 
or Mahomclan*^. I'he Statues 9 and 10 William III, e. 17 providing for the 
piolest of hills of exchange, and 0 and 4 Anne. c. vS docl.uing pri^missory notes 
negotiable, weie in force in Inilia. 


Arii-'MiTS .\T I ICC, isi A I ION IN INDIA Acl \ I ol 1840 .ind A^ct \' of 
were of the earliest altenipt'^ made in this connt'rv to Mg^ldate the law relating 
to bills of exchaiigv and promissoiV notes. In 1800, the Indian ha^v Commit** 
-ion drafted a bdi to cotlifv the law iel.it ing to negotiable instruijjents. Abmit 
.1 ve.ir lilin. tlie bil) w.is ml i otinci'd ,in 4he (lovei noi (ieneral’s (ouiftil, wliuli 
i-efciied It .i cmninittie. Howiw er, as it •oytainedi in-iny <leviartons lioiii 
rhe Ihiglish law on which it w.is smiposed to be b.ised, mag^r objections were 
laiseil by tlie ineich.inls, .md the lull had to be ledr.ifti'd by llie woininittie. 
Ibis dralt, li.iviiig been eireiilated .miong the Local GoveinmenV;. High (dint- 
•iiid princip.il coiiiineri'i.d bi'die.-, w.is refc'rrcd to a St'lc'cl ( ouunittei". In 188tt 
under the oiders of the SccaVt.irv ol State, it w.is .igain* referred to .i new Law 
('ommission. which did not m.ike m.iny .ilteratioiis, biij suggested certaiimni- 
port.int .idditions, one of wliieh w.is to lecogni/e I lie h)C.il iis.ig<-s rel.itiiig to tin- 
hiindis. 1 he lull w.is ji.issed m 1S8L .i ve.ir bi-lorejhe p.issing ol the Mill- o', 
I'xchange Act in haigl.ind. 


riiK Indian Xi-c.on \hi.i iNsiia .mi-.n i- .\ir«ot 1.S81 1 he Negoii.ible 

Insiiunients .\i t recogni/es hii'.il ii.-.iges .md leit.mi customs pie\Mlent .imoni^ 
Indi.in merch.ints (section 1 of tlu' Negoit.ibU' Iiistiiinunts Act. 1881). It 
extends to the whole rff IJiiti-li Indi.i, but does uofc .illei i loe,d u-.iges i<-|atu g 
to instniincnts in an oriental l.ingiiage. 

( ytHctsin of the .let I’lien'is no ele.n mdiiatioii m the .\ei whrtliei tin 
local u.sage of the pltiee where .in mstnimciit is*m.ide oi oi*iIie pl.n e oJ its 
p.iynient is to apply ’vhen the twi»diMer. I he ipiestiou in e.ieli ea-e is to bo 
decided probablyby a refeieuee tti the intention ol the jiailies to tin; mstrn^ 
ments. Sii Henry ( h.ilmer. m his eomnienl.'iv on the Negotiable 1 listiimiems 
.\ct (4th Kdition) has, .it jiage .S8. gneti i nles relating to fbreign iiistinnu nt-, 
w'hich may lend useful guidance to tlie deteimniation ot the (|nestion.* 1 he 
title of the Negotiable Instinment- .\et itself is considered misle.nling, .is tij*- 
■Net diKs not de;d w'ifch all kinds ofcnegotialde instjaiments. It is for this le.iso.i 
that the English statute on ilu same subjc'ct, is knowwi as the Mil^ ot IC.v liango 
Act. Tlie Negotiable Inst nimenls .Act. .is t he ,j)re,inible show-.fi- inleudei^, 
to deline ,ind amend tlie i.iVV lelatiiig to promissorv notes, bill- vl exchange 
.Old cheijULs,” wlicther .legoli.iljle oi not. Aloieocei, the Indian A< t is not 
eveh now as eompreliensive as it should be. .iltfiongh it h.is been .nneiid<<l 
-everal times. Since the ]>.is-ing^of the Acl, the po-ition is .i- follows: hi 
m.ittcrs, wliich .ire .speei.illv dealt with by the |)'ovisions of ihe .V* t. the eonris 
in British India are not ]K.‘imilt'‘d to kave tlie lirm ground ol tlie Ait ,ii;d 
explore the nnceii.iin i,ggioiis of lly l.iw meidiant. Sn< li re-mt would h-- 
|>erfe«tly legitimate in tin- f onstruction ol the pievisioiis. of tln«.\t t. which .m *- 
-omctimcs ordo,dnfid iinyiort '' (tln^Negotiable Jiistnirnenfs ,\cf |)\- Bhishvam 
■ind .Adiga, 2nd ICdition, j). II). * 
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Nft SATISFACTORY DEFrts’lTioN Bcforc examining the relationship be- 
tweeii the Ixinkcr and the ciictomer, it appears necessary to explain, so fcir a-. 
[)ossil)le,.the legal mej^ning of the two tc^rras. The formiJr, until the passing ol 
the Indian ('oimianfts Amendment Art, 1936, had no statutory definition in 
fndia, and the legal decisions on its interpretations, were by no means satisfac¬ 
tory. Tlie filter has never been defined in any statute and the Indian judicial 
decisions on this point also fail to give any guidance. 

lNTR()ni’CTOKY-^Iu#h time, ink,•and pai)ei*Jiave bi:eii con.sumed in an 
eijort to define' what»exactly constitutes banking. Even the best authorities 
have- found if rather a liarel nut le) crae-k, mosHy on acce)unt eif the multifarioii'^ 

• Innedienis anel services, dealings in stes'ks auel shares, tnistgeship, executor¬ 

ship, e-tc., whie h meielein banks ])erfonu, in adelitiem to or in ceinjnnction with 
what is elistinctive and e l^aiactcristic banking busine'ss. In ineist cases, eithei 
tile term " banke-r ” has been defined in tlie negative, or in a manner which Uy^ 
itself ejpen te) the charge eif />e’/|Vio priiicipii • Feir instance, section 3 of the 
Ne-geitiable Instruments Act, 1S81, is content with la]^ing down that the- term 
" banker '' inedueles prisons, or a ceirjioration, eir a company* acting as “ bank¬ 
ers ” ; This is not at alt a heljiful elctinition; it is mere tautology. Again 
Iheisc r.'speinsible for the elrafting eif the Ba»ker.s’ Beioks Kvielence Act (1891), 
and the Indiifli Stamp Acf (1899), also fitiled tiT lay down what exactly was 
meant by banking business, and what c<iiiditions were required to be fulfilled 
by a pers<»n, so as to be icgarded as a banker for the purposes of eithet of these 
Acts. Even the linglish law has failed to provide ns with satisfactory defini¬ 
tions of the lernTs “banker" .ind “customer." • 

Banking, an evolutionary concept. 

The AMERtt an DEFiMfioN I'he tern? " banker " ‘is olieii used in a very 
brgad seniie. embracing Ihe capitalist, the financier, the stock broker, and even 
"high bank officials. Thei^e’were many attempts made to explain the exact 
significance of tlie term, hut nearly all of th»m had their own pitfalls. The 
earliest successful attempt was made by legislators in the United States ot 
America, who enacted tlie following definition: 

• 

Hy "kiiikiii}'" iin-.m f lu-biisiiu-ss of (ItMlint;in i rediis .mil by “ a li.ink'' we 
inclinlo i-vi-ry person, tiim or coinp.iny li.iving a pl.ice of business wliore credits 
• are o|)«'ned by tlie ileposit or collt-etion of nioiies' or cnnoni y, subjeet to be p.aid 
or remitted on draft, ehcipie or order,tir money is adva ici^ or loaned on'stocks 
lionets, fndbon, inlls ol ex* liange, or promi.s.sory, notes or where stock.-^ bonds 
bullion, bds of exchange or promissojv notes are received for Miscount or sale 
(Indi:4n Fin.uvee .md H.inkuig, i»v l-'iniU.iv Sliirras, 2nd impression p. 3:Wb 

• . . . . * , . . • * 

tnl\jH$m. I hissdclinition, ^vliicli is more like a description, is used in an • 

• Act of ('ingress. • To define baiikisig merely as “ dealing in credit ’’ is wanting 
in precision and exactittuV'. , Strictly speakirtg, the.term banker should apply 
to the efedit mcrohant only when he uses the credit and funds of others. He is 
otherwist* more a capitalist ffi‘‘n a banker, if lie uses only his own credit and 
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funds. Tht japanost' Bank Act of March. 1927, which came into etlcct Jiom 
1st Jamiarv, 1928, defined fianks as “ institutions ” which carry on operations 
of givinf^, as \\ell as rt'ceiving, credit (( ommcreial India, Novcmlx'r, 1928, p. 
452). 

In Zuiieh any peistin cijuld usC the word bank as a part ot ins name nntil 
.1 bodiral T.aw (Slh No^ ember 1934) defined a#h-ink as institution which 
appeals to the pnl>lie for deposits. ^ /" 

* * • . * • 
b'NGLiMi 1 AW- fheie being no statutory definitions in IDnglaj^d for thcs<- 

lemi's, some of the kyding writei.s on^ flunking Kiw, have, from timc'to time 
iitcmiUtil to deduce tlie o.ssentials hi'tho concept of the terms, tnwnr the de- 
tded cases. We jMopo.se to give the results of tlieir labour.s^)o;low. 

H.\UT’s IUlIINITIon- ]4r. Herbert 1.. Hart, the authoi' of tlv> well-known 
treatise, Law of Ikinkii.i;, says (]i. 1) ' A banker is one who in\lie ordinaiv 

('(nirse of liis bu.siiu s-,, Itonours cheijties^draw'U upon him,by persons from .iml 
for whom lie nveives money on eurrenl arconnts.”** This definition is based 
a]x>n the dicta given in a number of decisions, beginnii'ig with I-'oI-y v. HiU 
<1848), 2 H.28. Accoixiing to this definition, the e.s.sentia! fuiie.tioii to 
liable a jv. i.s(>u,'linn, or iiisiitiition, to be ri'garifed :fi a banker r i bank, is 
'liat of reeei\ in.c inriini rli ] ('sits ag.iin.st wliieli t hetjiies may be dr.iwn. Ibis 
view is sn]''poit(d by tlie iodowing e.xlraet fu.m tli*' jiidgni'-nt of Hlnkle^■ J. 
IT' If rr Vri ft Hritf/ii IlKthitii^ t\ (1912L 2 ( !'> 18.3 

4 ■ 

■■ It 11| ( ,111 1 .1 ’’ll I'l-]'. )'it .ii (, i iiint f> ml HI CM IV i-s.,1-11' 1 11 > 11 lu'iil.ii I .. r 

rule, I tliink 1 in i\ in cm rv |>.ttlunl.iT it »liil tlmt utml. ‘I, - i>ink. i (Ic".in 

t!ic oriliP.irt < t'.r i !>inkin,c husinc.,- .ind <>in .■‘i d ils i'-moi:'i,‘|s di -I'lcii f.iidi- 

IU-, .M a li.oik ii-n I! )i;c;., ” • 

t'l'KKfNT ACiol’MS to I’l: DRAWN i i'ON les' ( iiryii i's jjn.. 'U'W S 

!o bwe reeeiNcd ( iTuial support in a eciiaui ni( mor.iiKit'Tn, 1 by the 

Mini.strv o;'l.aborin 1--I'd. n.l, to tln’elu ei that tlie » .xptcssjo.i ' l.u-k” shall 
be coiisideia d so as ro in elude only I It'o'C nist it nl 'oiis \\ iici .• “ i - ab-.f .mt i.d p.ir’ 
ol tlic biisnu S', ( ons,^i- ill lla n'e(.‘i]iis of nioiu \ t'li < ni m in .'u •’ n'l. to''(■•!! •wn 
u]ion bvelicijiiLs" ' BaiiKi r and ('nstoriK i, by ^ IC. ll.oniis o iii) 


Sii. John I'w.ii’s leiiMiKe. . IJa m', w . \],ie>sed •, Imil.i 

'o:n>.‘ t.',ii by .^n |olin l'.i,ui.l,' .'iindJic; ttie.il .uitbority, aee.avjl.i^ ii, wiiou* 


■ilL 'l i),ink( r 


there arc; kmr essontitiT funetioi's wliiir persc-iis ck'siripg to b 
must pet form. « 

Tin-. rot'R it .M lio.Ns- it.i-, a tall deduction,*' S.iys .s... 'ijii,;, , li \\ i. ,i 
liie Birbick Biiildir;^ Socu '.y case (1913), 29 T.1,.K., '^19, and (dher legal dci; 
.sions,*" tlnd no pei's-m or liody, cor])oiat( or otherwise, e.m be ,a ‘o inker wl,.. 
does not (1) take cl< podt aeconnts, (V) take cum nt accounts, (3) is.s-!e and p.i', 

(liequcs ;ind (4) rolli (t clietpies (-lussed .ind iiiierossed, for his cnstorriei s ’* (ti,. 
Law of Banking, by 8ir John Pa n t (4tli Ivlii.). ]>. 5). Sir Toliri Ctijlher adds 
that one (1,dining loJn; .i txinkca imist prok.s-> Jiimsc-lf to be cine, and the piib!i.-,‘ 
must ai»cept biin as sij, j, ; i,is main business must lie tliat of banking from 
which, gencrallv, ia. should be able to e.arn his living. This definition is’ fairlv 
exhau.stive, although it makes ijo rneption of mtiny otlicr imjv.Ttiirtf fiinetion 
•of the present day htinker, which may be pi^t under two heads (H agenc'v 
services, comjirismg the colleclion of lulls,.promissory notes colnicvi-s divi¬ 
dends, payment of sid seriptions and insurance preinipms, and acting .u ’i ttiD- 
tec. attorney or cxecuo., of his cuslomei., and (2)‘general iitiiity servitos <- g 
i«ue of ciedit mstrum. ut.s. the transaction of foreign e.xrhange Ixj.sieess tl <' 
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safegiuudiug of valuables and documents against tire, theft, etc, ISvne ^eeins 
to be no doubt that, according to English law, a person claiming t<> b*‘ tieated 
as a bankcr.^hould perform the functions as given by Sir John. 

^ MoNEY-LbNDiiUs .NOT li.VNKJ'.KS--In India, there is lU) restriction imposed 
on th*c use of the tenn “ bank ” or “ i)ankcrS ” by money-lender^. In England, 
under the ptovisionsi of the J»mglish Money-Lenders Act, 1900, and tlic Money 
•thenders Act, 1911, alP money-lenders are,required to be registered, and nf> 
person eafi be registered as .1 motxTy-Icnder under a name* which iiadude^ the 
word baak, fir implies that surh a [lerson carries on banking bu.siness. In.oase 
he makes false or mjsleading .stateifient,,or holds iiimsolf out .is a banker, he 
is liable to a mi^iiniHn peiiaKy of imprisonment up to two ^eaio, or i fine, and 
his transactions may be le-opened, if tlie coiul lia-, ica-^on to thinV ihit tlie\' 
ire 1iarsh*or wn<:onM:ional)le. 

I.N India In India, the Indian rsuriousd oan-i .\cl c.uui- n«D) < in ct in 
1918. Sir ('ecil Walsfi, oK<.e ,i Judge M the lligri Court at Allaliabad, in the 
pri^face to his commentaiy on that Act, ob^enes tTiar the m.un feiiuies of tlie 
Act are Iramod almost vntirelv upon tin* mod<^ of the JCnglish Moaey-f.endei- 
, Act, 19(K>. I lunigh the Jndi.in Art does not require registration of i mone\ • 
lender, nor does it foiliid him from desciibing lum-^elf .i-, .i bankoi, /.'t it give' 
power to Civil Courts, lo re-ojien .iiiv transaction ol a loan in wlnCi • iie rourt 
Is 1)1 ()]iini(>n (Hankei .md T'nstomei, l.\v is. 1C I horn.is, p. 17). tli it tuo nitorcsl 
Is ('\cessive, or that the traiis.n tidn a^ l-etweeikthc jiarties thettuo. i, suiistan- 
ti.illy nnf.iir (section 8 (u), [[ji of lie' Indian Csuiious^I oatis .\et. 1918 (X of 
1918) ). rhongli a money-lender d.ie- \i<v lequne ifgistvaufm i < .■.mip.iny pro- 
(losing to enter on b,in!;iiig busmi -.,, ,)i pro))(.)'in'.^ lo usij. .t' p.ni • l I..- n mir 
under which it pioiiosi-s tor.my on lutsine^s, tin' leini " banker ..i "« .oil.ing,' 
M cpiires Iegistffiiion, whii h^vill b,' gi.iutciPo.ilv if its mcmoiandain aants tin 
objects of the comp.mv to llie (.inynu; .ni •! the acTivUies a^ -ei l‘o; C. i i .i.etion 
217V of the Indian t ompauics ( Xmemlinwnt) Art, 1988. v'/Vn, IJi ngr9 

Money-bonders' Act, 1988, m.ike' legi^tiation rompnUoiv m > as>* o: d; t,join'v- 
Unders wlio are nftt peimanent iC'nients, oi wlio liave iio iH'imi^..'M k.-mu ilr. 
Ihc*rity of Calrnlta, iioueici. is e'.cluded from the opriation of * 11 , ;\.,t ain! 
llic Itengifl (iineiiimem 1 -. cmpowereil lo evclude mmii< ip di 1 ..mi ii>. 
qier.ition so as to le.ice iiubis^t 1 I lin.in' e m^itlisled 1)\' 1 ^ 

• • 

Jndian LaV. 

-V »A>HvIN(. to.Ml'.XNN Ifl-.MM.,!) IVr MAH I IllecMllie.st .iHci'l.i' a flldia 

in the direction ol foiinulaliiig .1 deliuitioii was that of the Hilti.n Yoimg 
( omniission, which in pata* 182 of its Report, put forward tlie reromiren l ition 
that “ I he term ‘ hank ' or ‘ banker ’ should bo interpictod as me lai ig <-\ory 
person, linn, or company, using in its de.si iiptiou or its title, bank, ot inker or 
banking and every conqiaiu' .irceptiqg deposits of money subject to vv Clidiawal 
1^’ cheque, draft or oriler.” The fndian Companies ^.Xme^dment) .\ct,d93(i, 
tlioiigh rejcctihg the former part of the delinition proposed above a'li sighth' 
'O—has .substiyitially acreplod its i.uirr part. Section‘i??!*’ ot th n ^ct thus 

defines a btftikii;g company. 

• * # 

" banking fiiiiqiuiv '' i^umus .1 (.(iiup.iny ivlnoh c.ma.' .m ic.> ^i<aarii>.d 
, )hu>iiius.s thn .a(H;i;i)ling of ili;piHiis ul'niimcy on ciirivnl account, or ot Jicrv iaJ. suliji-ot 

tc^vnllulraMiil by clicque, ilr.ift or onlcr, wolwith.staiuling that a ?n 5 ii»os m 
.nidation in any one tir niorctot llic following forms of biisinoss, namcli . - 

• fl) the *)orro\\iiig, ^.using or l.iking np of numey the lending or .Uvancoig 
■‘•1 in*mo> I idler ppon oi«\otli<‘iit sociiritv : il'e d'.isMiig, in,iking. , 1 .. dis- 



ranking law and practice in INDIA 


I ouiitui};. si'Hmg. l ollecting, and dealing in bills of excliangc, liiindics 

pTomisson notes, eouiions, drafts, bills of lading, railway receipts, warrants 
ilrhenlnrcs, eevtitk'ates,serips and other instruments, and securities whether trans- 
•er.il>le I'l negotiable or not; the granting and issuing of letters of cjpdit, traveller^ 
1 In qiies anil eireuhir notes ; the buying, selling and dealing in bullion and specie ; 
ihe buying .inij selling of foiciijn exchange including foreign bank notes;' the 
,.cquiring ,holding, issuing on eoiniiiissioti, iiiidenvriting and dealing in slock, flmds, 
'hares, elebentiiies, ilelK'nture stock, bonds, obligations, securities, and investments 
i>! all kinds -, the piiu hasing and sellii^g of bonds, .scrips yf other forms of securities 
on bcKilf ot eiKisiitueins or othefs; the pegoli.v^ing of loans and adv;;.uces; - the 
iru'Uing oi .ill kiiuls ol bonds, scrips of valu.ibles on deposit, or for safe* custody 
• or iitherwi'i ; 1 lie eotlectiiig and Iransiiiifling ol uioiiey and seenritieS ; , 

/ • * 

■J' .u ling .Is .igeiils lor I'.uv^rnnlent oi loc.il ,iuth'lritic.s or for .iny other 
I'lt'oi! or persons, the lariving on of .igeiiev l?llsiiies.s o\ .in^deseriptioil other 
ttian the business ol .1 inan.igiiig .igiiu, including the jxiuer iv act as attorneys 

. ed tii ei\H' rlisehavgcs and uaeipts, •> 

‘ #. 

C 

loi ami |»n\a!r Id.iiis aiul .lUd issuing; tli*' 

".nut . •. 

. * » ' 

i4) the [iioiiuiliii^, ellecimg, lusumig, giiaiaiiteelilg, uiuleiwriting, partKi 
p.itnig ui iii.in.icmg and i.iryxiiig out ol .inv issue, jnililie or private, of St.iCc 
.MmiKiji.il or othei lo.nis or ol sluires, stock, di'bentiiif s, or debenture slock ol 
,in\ comp.ii<\, corporal 1011 01 .issorialion ,nid the lendyig of iiioney for the purpose 
< an V sill li Issue , 


i.inline oil ,iU(! Ir.nis.u 1 me e\ii\- hind id gii.n.mlie .lud iiideiniiitv 
1 llsitU sx , 

( 

i 0 ) pioiMof.iig 01 iiiMiii iiig 01 ..ssistitig in jiioiuotiiig or tin,iiii.iiig any busines' 

ii. '.diUaking 01 indinstix. iilher eMsimg, or neu. ai^il devel()|'ing or forming the 
s.iTi'i I itln r thfoiigh Ihe’insiruiiii iitabtr ol sMidieatis or othercMse , 

_ I 

' il* (lUisition l)\’ ]llircli.i..'e, le.ise, exch inge, line or olheivcise of ,iii\ property 
i.Viiiuic.ible Ol moveable ami anv roglits or jiiuileges ulucli the lonipany iii.ly think 

iii. cess.iry nr coinenient to .icijuire or the ae<niisit!on of wliirli ifi the opinion ol 
lilt: coinp.iny is likely to f.u ilitatij.tlie lealis.aion of .mv .seuirities held bv tln; 
lomp.iiiv or to jire\ e'li or ilniunisl^.inv .qipreheiuled loss or li.ibility 

(Sj ni.in.iging, selling ,uul re.ihsing ,ill iiroperly move.iblc and immoveable 
\ihiih m.f\ (Dine into the possession of tin (onipaiiv in satisfaction or part s.ttis- 
taction ol .in\ ot its i-l,iims , 


(9) ,iei)iuiing and holding .uul geiiev.dly dealing with ,iiiy property and .my 

light, title or interest 111 .iiiV pri^oerty inoviMble or iniinove.ible which may form 
i^urt of tin sft Hilly for .iii) lo.iiis or .ulvaiire or'wlinh may be connected with 
. ny sinli .sei.nnt\ ; • *■ 

(10) iindi rUkiiig .md e.Mi.uting lilists , * * 

(11) iindei t.iUiiig I 111 •idii'.inisfr.ilioii ot e.sl.iiis as executor, trustee or other- 
M ise , 


(12) t.ikiiig Ol oilii rwisc .icipiirnig and holding shares in .my other coiniiaiiv 
I'.iMiig objK ts simihir to those of the eomjuny ; 

■13) esi.d,|islmig and suj>]iorting or .lidiiig 111 flu; establishment and sinjport ol 
..isso,,.iuous, lu.suiiitions, funds trusts aiiTl conyeeienres calculated to benefit me* 
Idotets or e.x-eiflployecs of the eomp.^ny or the dtjiunilents or conimetions of .sucli 
pt-rsoiis ; ei-tniiiig pmsions ami allowances and making payments towards insur- 
ani e ; sui,s, ,ib,n;, to or gu.ir.mteeiin,r moneys for c haritable or beiipvolent objects 
or foi aiij exhihilion 01 for .oiy pulilic. gencjral or useful object; .. 

vU) till .icfimsitioii, LonstructicHi. niaintqnjinee and alteration of ;Mv biiildiu " 
01 wcaks necess,irv or convenient for the purpcxscs of the company ; 

"’'l""Ving, managing, delcvoping,. exehanging, leasing, raort- 

otfTo' .‘1'®^“'’"'^' iKcunt or otherwise dea<ing with Jlf or any 

iiatt o tfie proj, rf > mi 1 rights of the comi)any< • ’ ' 
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(16) acquiritifr and undertaking tlie whole or any part of the business of any 
ItCTSon or company, when such business is of a nature enumerated or descrihoti 
m this ,^ction ; 

(17) doing all such other things as are incidental or i-ontlucive to the pro- 
, DiOtirm or advancement of the business of tjic company. 

Definition pko^'^sed to be inserted in Tin-: proposed Indian Bank 
••\rr—The dclinition in Section 277F^creatcdconsiderable difficulties in deciding 
whether'a company was a banking company or not. The chief difficulty arose 
out of th@ use of the term ‘ principal bjisiness ’ in that section. A large nuitibet 
of banking eomjianies claimed tliat they 'were not banks t^ithin the meaning ol 
Section 277h' wj^ich delincd a* banking company as a company which carried on 
as its priricipal Inisiness the acceptance of deposits subject to withdrawal by 
cheque, draft/ or order and they did not acceiit deposits .so withdrawable, 
rhe^c companies claimed tliat they were subject to the obligations imposed by 
law on banking comp*mies, c.g. maintaining a minimum cash reserve. The 
amendment of October 19^2 which added the following proviso to Section 277F 
attempted to remove {hes<‘ difficulties; , 

, “ I'rovkleil that any woinpany whicli used as pai t of tlie name under which 

it carries on business the wotd ‘ bank,’ ‘ banker,’ or ‘ banking ’ sliall be deemed 
to lie a banking conqxiny.notwithstanding that the accepting of deposits ol 
money on current aceonnt oi- otherwise, subj(!Ct to withdrawal by cheque, draft 
or orfler, is not, or is not showii tp be, the printdpal busine.ss of the company.” 

In the revisvil DiMlt Bill prepareil by the Kescvve'Bank ot India, ' bank¬ 
ing ’ and ‘ banking comjnviy ’ are detined as follows ; ‘ banking ’ means tlic 
accepting of deposits rejiayable on demand banking company ’ n)jeans any 
company whicNmay be vvoivnd up under th<e Iiidiarti Companies Act, 1913 (VTl 
of 1913) and which transacts the bu.sine.ssjiif banking in Britisli Indio. 

With a view to e.vchide co-operative Ifaiiks from the requirements of the 
(irojxised Bank .\ct it is (iroposed to c\em])t banks registered iinder the Co¬ 
operative Societies .\ct, 1912 (II of 1912) or any other law' for the time being 
in force in^Britisb India relating to co-operative societies. 

In the Draft Bill it is jnojioscd to delii^ the* extent of business a banking 
compajiy may engage in jn any one or more of the follow'ing forms of business 
and.iu) oth^r, namelv:—- 

(1) tfle borrowing, raTsing or taking up aif money ; the lending or ad¬ 
vancing of money eitlier jipon or without security ; the drawing, making, 
accepting, discounting, buying, selling, collecting and dealing in bills of ex¬ 
change, luindis, promissory notes, coupons, drafts, bills of lading, railway 
receipts, warehouse vecewpts, debentures, certiticates, scrips and other instru- 
qjents, and securities w'hether tmnsterable or negotiable or not ; the granting 
;md issuing of letters of credit, travellers cdiequcs and circulasr notes ; the baying 
selling and dealing in'bullion and s()<'cie ; the buying and selling.of foreign ex¬ 
change, including foreign bank notes ; tl«' acquiring, holding, issuing on com¬ 
mission, undorwriting and di'aling in stock, funds, shares, debentures, debenture 
stock, bon^fe, obligations, securities and investments of all kinds ; the purchasing 
•and selling of bonds, scrips or other forms of securities on behalf of constituent.-, 
or otherli; the negotiating t>f loans and advances ; the receiving of all kinds ot 
hondii, setips or valuables on deposit, or for safe custody or otherwise; the 
collcGting and transmitting'pf money and securities ; 
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(2) actiiip; iis aj^ontsfor governments or local authorities oi ,»iiy otin 
pci son or persons ; the carrying on of agency business of any descciption otlur 
than the business of a managing agent of a company, including prtVi'or lo 
act .as attorneys and to give discharge and receipts ; 

» « ' ' 

(B) contracting for public and private loan.s and iiegolialiog u^l ■'•suing 
1 he ‘same ; p- ^ 

\\) liie promoting, eflecting, insuring, 'guaranteeing, uudei .vriting, 
participating in managing and carrying out of <iny issue, publi' )r. private, 
of'State, municipal ol other loans or df shares stock, dc^jenturos, >t d.nbenturc' 
"tock of any company, corporation or association'aiifl the lenrljtig ‘>1 oionev try/ 
tiie purpt^so of any such issue ; ^ 

(5) cairying on and transacting every kind of gn.iiantee lo I oideninitv 
business ; « ^ , 

imnnoting or financing or assisting in promoting oi inancmg ivoy 
i 'l'Uio-. iiiulei taking or iiuliistiy. either existing or new, an.I devt?loping or 
■ .nning the s.iitic eitliei through the ill'llrumcnlalitv of '^xn.! *' 's or Mthii- 

<7) 1 he .ictj iU'.UMii l>\’ pim h.i'.e, li-asi'. exelia ng\‘, lin e or i >• .i,-. v ■ . if .. i iv 

;i.'l‘’it\' inimox'.ihle oi in nal.'li- and .my light-, .ind pi i\ i i'-g-'-- 'vineh tlo- 

'ompvnx' nny tliink iuei'"..i v or < oiiwiiieiit'to aeijimi* (,r ... i 

.’.i.it !i in the Opinion of the e..inp.m\ is likelv to l.i.'ilit.Ue tl.-- it' di/a* .ii ol .iio. 
''■( m !tie< held by the comji.nn- -’r to pnn eni or dinii.nisli anv .«•',> 'ii. ,i i-d lo- 
<1 Ii.d)i]it\ . 

i.Si inui.iging, v,ellir;g and ledi/ing .dl propeiis' ni.A.il<ic a., t i.ie.i •\,d>I-- 

'v’eiitli in.i\' come into tl.e ..s-ioh o| ih.- eoini»aii\' in -a> is'i, ; 

i'l.K l ioii of any ol O'. ( i iinis ; 

..'cpiiiing and ii'-ldn'- iiri genii.dl\- .lealiiig \ iiii \u, ■, >).. it\ .... 1 
iiiy right, title oi intere-.t in .my inop.rrty inoxxdile c)/ innn'o.ii>’o v-un-Ji m.r. 

*1 nnpirt ol 1 he--cenrity for .in\ lo.tiis m .idxMnce-. t,< ivliicii n).- : • m; se-) i 1 

.• I'f' .mv -.uel, -e. nritv , ’ • 

iKM undeitak'ng .md executing titi-,ts; ‘ , ’ 

, « 

til) uriden.ikine tie- .lOiriniistr.itit'ii of e-t.'tt*. - .-x.- c „ .o.t., 

I 11 \\I'-e ; 

* % 

(12) t.*king or oiherwisc acipiiring anrl hoJding sli.ire^ ;u i../ ..Ma • < oi.;- 
. !.\ having objects ' iniilar to tlio-.'* of tin- eomp.inv ; 

(Id) ixstabli.stiing and supp.'itiiig ou .iidiug in liic t ■,t,i.)ii,,;jirieut 
'Upport of .issociatibns, institutions, bmd., tiU'.t-. and C(»jivcni' :'c<i.s calcul.otil 
!(' benefit cmplovce-, or ex-employees of the company of the ^fe^p-'ud.int-, or 
I.-Iiiu.-Clions ot .such pei-oiis ; granting iionsions and allowaivc* .tnd makiiig 
payments loward.s in-urame -nbseribing to ^nr guaraiueeiRg iTioayy., for 
charitable benevolent obji.ctx ,ji for any tpxlitjhtion or fo*- anv -.uMfe .^fm-iid 
(.r useful objf.ict; 

(14) the acquisition, construction, maintenance and talt-i dloiX oi n 
.•.hiding Ol- works ncee.-,sivry or convenient for the iii%rposes of !h * gonn».i«y ; 
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(15) selling, improving, managing, tleveloping, cxch iiigittg. I«a-.ii\g. 
■mortgaging, disposing of or turning into account or othcrwi«;o. iloaling witli all 
or any part (^the property and rights of the company. 

(16) acquiring>and undertaking the whole or any ])aij, <»f tfr; {xisiuc^s'of 

any jJerson or company when such business is of a n.if un- einen-'r tte<l or de¬ 
scribed in this section ; * 

»• * 

* (17), ^loing all such olh»r things as are inc:idental of ;ve to th>- 

promotion owadvancement of.the business of the company : 

(18) ‘ally other f<«m of business whidi the f'entral ?'io\eiii o rdt may bv 
notification in tl^^ Official (lazettc specify :is a form of hnsinc^-. -a wfo* h it is 
lawful for^ banking companv to engage. 

What Constitutes a Customer. '< 

Siii John PA(.rKr*s vskvv -There .i-. \et. jio itatutojy t auiitnm ot 
"customer'’ cither irk ICngland or in India. Vltluiugh the eatlrec legal deci¬ 
sions are conflicling, the.latt'r rulings of hayglisfl Courts on this point ire quite 
^clear. According to the < 4 hh:r‘\ie\v. as expre-.'.ed h\ Sir John IVget. ’* to con¬ 
stitute a cust«)mer there must be some reeo;*ni'.;ible < ourse or tiibit i>i lAealing 
in the nature or legular biyiking Imsincs'^ ... It i- diniciilt to o:eoueile tin 
idea of a single tran-iaclion with that of a v u^iomei. 1 Ik; word sui dy predicate-^ 
even grarnmaticalK', Mum- niimnu'.m ot cu-^ron* am it liet ic to an .vdaled act. 
Tt is believed that tra(U"-meii dilU rimtlate hetwu-u .i ^ntslomei md t > a-.u.d 
purchaser.” According to'dii-^ view, m older to edjistitul>? i lUitomei oi a 
liank, a per.s<iu liad to ^attsfy l\\o cor.diiiou~. l-ii ^t'y, tl>.i( thci ' .va^. to be 
''Ome rccogni/abh‘ eour'’i' or lial)it of de.ilmg •l)eiv.f'’U him and (')•' hank anc 
secondly, that the iiau''a< ll?)!!- wcu'e to hi* in tin’ n.tture o! r-g’dai baiikiiu 
liusine.ss. As n-ganls the lirst oi the eo)»fition-,, u wk" iieh*, },<■ \f-tthc’c's 
Williams, lirou'ii i'- ( Id 'r.l..K ^tSd4) WSd. in oph'i t/ oUNtitute .■ 

person a cii'.lomcr of a h.iuk, he 'iionld ]ivi\ e -onie -'Oi t of aii ,n ■: miir with tlie 
bank, but tliat Ih'^imtial ir.iu-ael ion in opening an .iceonnt did nor set iqj tit' 
lelalfori of a b,inker and en-ioinei, .tud ! liere ti.id to be ■,om” of cou- 

tninity ttnd custom. It is due to liiis tea-on th.n -ome b.ink. ■■eeu ,aow are 
reluct tint to open new account-, with cr!)s-e4 'heipn-,. , 

Tni-: ■' ni?K.\Tl()X rni*«»KV ” K-VIT-OOKii I he ” rlmalion tbeoi ol wliic. 
Isir .fohn Paget was tin expoix'iu, wa- exploded by Mr. JnstiC'- 11 utliaeiie wlm 
in the courlle of lus jndgmeift in the ctiso of l.adluaki- \ . I'add, :!•> '1 (19141 

488 ob.servcd : ” The relaliyii of banker and cn-lomer begin-, as ,oon is the lir-i 
cheque is p:iid in iind accepted for collection timl not merelv wh.en tt ts j)ai<1^ 
This view was conlinm-d in ('nmmissio>h'>'‘< »f I'axalioa \ . hn^lish dar' 

AusiraliaH Hank {1920) \i'.6S3. I.ord Dunedin, wlio delivered tfie jinigmeu: 
of the JAoard of the Privy fonncil saii^ ” '1 he word ‘ customer ' -.ignmes a rela¬ 
tionship in which duration is not of the (Essence . . . . • .\ prison whose nioney 
has been accefited by the bank on the looting that the bank undertakes t" 
honour chequeg upto the amount standin (4 to his credit, i.s, in tlto view of tliei'' 
lordships, a"custjomcr of the bank in the sense.of the statute ircespective of 
wh?thcr his connection is of long oi^.short standing (Hills of h'-Kchatige Act. 
J[882). Tljis being a decision of thg*Privy ('onncil i- binding upori - oncts in 
India, tlfough not on equi ty in England, . 

;In Savory &^Cb. v. Lloyds Banks Ltd. (19il2) I'.L.K, 844, in House of 
Lords, tl\e«facts of which wcfe set forth in the following ]>nr.'igr»j'>h; tliough 
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tiie point not siiecilic.illy raised by the parties, the jiidfimcnt of their Lord- 
ships pro*-< cded on tiie looting that tlioso facts constittited the Ipgal relation¬ 
ship of h.:.:;kor ami inistoiner. A 

' Srvo;»: i K.wsAt rioN may toxsnruTK a iiustomkk-.-' l lu- plaintiffs were 
.. tuin of I.ontlon Stock-brokers. I'liey had two clerks in (Iieir employ, named 
Perkins .n-.d Siilitli. The ]>laintitTs sent ont a .inrnbei; of chocpios drawn on 
tiioir bankM-. tlie Midl.unI Bank, and made, iiayablo to rtaincd payees or bearer. 
These eluoius were haiiderl to Perkins or Sniitli for posting, instead of 
|)ostini; Uii'ir. ..s directed, Perkins aiul Smitli stole the chcfiucs alid took them 
fo .1 I.ond. V. hianch Otf Llovd'- B.ink r.tff.. and jKUtl tltejn in witli ril'd met ions, 
t i.it in tl.i < .I'-e '»! Perkins, the amount of the cluipics siionld be credited to hi.s 
.icconnt. winch he li.ul .it .i brancli of the I.Ioyds Bank at \V\ilkinglon, and in 
the ea'-e ol >inith. to an aeeoiint in the luiine of his wife at the Retl Ifill branch 
of the .-..inie b.ink The lirst of tliese i luniiies w.is reeei\ed before Mrs. Smith 
in f.ict iH C.Line a ensiomei. I lu' plaiiitilts snbseqiienlb' discovered the fraud 
i.f their vhik'- and sued tli.' defendants, tlie Lloyd'Bank Lid., to recover the 

..-lunint e‘ tin si cheipies .mi the ground of eou\eision.* •' 

« 

i)n tl.C't t.-i 1 -. mie of ihe (]iie,-,tions tli.il reipiired deleiinin.itloii, irilef alia 
iiiider soetior. 82 of the liills of Mxehaiige .-Vet. 1882, was, whether the defen¬ 
dants h.nl It cmved p.mnent of ihcsi' elu'qiies for a t nstonier within the mean- 
i'lir of -.eeti'in. 

FuKin i Nf V \N ru n’.\ ri- 1 ) ' 111 emuhisimi, lu-ijiienev ol iiMiisaetioiis i-- 
.,i;i e-siiit-.d to eo'istitiiie i person as .i l Ustomer, bat it is tmi' to say that his 
[lositinn must Vie such that transaetioiis aie likely to become fn'quent. It 
means that, ..s soon as the banker ieeei\ c's e.ish or cheque to be eolleeteil on the 
definite understanding (1) not to ponnil drawing .gj.iinst it nulil («) the cheque 
is cleared, {b\ the precautions t.iken do not biing to light any objection to the 
l elatioiishin .ind f2) to terminate- lelatimis m case he finds any re.ison for di.scon- 
tinning the s.ime, the relatioiisliip between the b.inker and bis customer mav 
be s.iid TO h.i'-e begun. B.iiikeis satisfy themselves regardiiv; the bona fide aiul 
1 cspectability of new eustoineis, .iiid if they lake the neeess.ary preeautio.is as 
indicated above, the persons opening accounts come in the e.itegory of custom- 
er.s for the puipo-e ol ]iroteo;ion gi\eii lo fh(‘ bankers under the Negotiable 
In^triimf i.i- .-Vi t ' * , 

« 

Df-Ali.sc.s lo m; ot- it.wKiM; n.-mi’ki-; riu: second reipiircihent is ‘cliai*. 
the dealing mu-t be of a Vianking nature, 'hliis i*i in coniradistintt ion to the 
casual serT ice-, renderefl by u banker, to persons who liavt* opened no account 
witli'liim. bor in^t.ince. it a person or-,easion<dlv goes to a ('asliier of a bank and 
gets chi-ijui- c.islic'l or deposits valuables or seeinities for .safi' custody, oi' 
buys a few st.imps, la- <loes not tht-reby become a c-ustomer of the bank, as such 
tiaii-.K tii.n- .Ol- not legaided in the n.ilnp* of the real banking business. Ac- 
cordiMg to the iudi'inent. of tlie Jndt'ial Conimitltee of flic Ihivv Council ni 
f uiHTH*■ i of J V. 'I he linfiish Siallish and■ Auslrtflian Hank, al- 

leadv n-fc-irtif to “ the i-ontrast is mi* between an habitue .ind a.newconier, but 
betwei-n .i per-on for whom tin- hank jieifoims a lasual servi(;o, cashing a 
chetiuc for ;i pr rsou introduced by one of their cTistomers, .md :i per^in who lias 
an account of his own ;it the liank. * * 

S * • 

It should. how(-\ei, be renlcmber^^d that ajiaiikew cannot protecl binisclf 
by opening a short aer-(,m!t or crediting .m item to .sundries ;ft:coimt, as it ctinnot 
invest the party foi whom it is collected with the stfltus of a customo* .. 
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Position kegarding deposit account— It is generally believod, that tlio 
account , which establishes the relationship, need not necessarily be a current 
account; hc^vever, the yiosition regarding deposit account does not appear to 
be well defined. I'hc difficulty in connection with the latter type of account, 
may<irisc owing to'tlie fact that bankers do«uot generally !*sk for references in 
♦•ase of persons wishing to op(;n deposit accounts, audit is, therefore, contended 
^ by .some that, if a d^])f)sit account is opened by means of a cheque to which the 
prospccj.!ve customer hail no^itlc, Uie banker will not be eutitlcd to claim jncj- 
fection if nn iu(|uiry concerning the customer is made on the opening of the 
account. If (he cheque in <]uestion was^collected after tJie initial stage of the 
account liad passed.,is l><Ji( \-ed that protection could be claimed. Mucij 
flepcnds upon tl% length ol tiim- intervening between the opening of the de^isii 
account :fud (he collection of the cherpie for which protection is i '. *. :v-e<h 
• 

The General Relation. 

^ 0 • 

BANKEK not a Ml'.KE DEPOSI'lom' OK IKtSlI.T: ■ The mere (,) .;n 

.recount current with a hanker, and the bank^i’s accejitance theieo:, iuvohe 
t ontractual relatiiinsliij'^ l)y iijiyilication. According to the old view, a bankiT 
• was u.siially tlionght olas*a reliable dcqiosilory, as was the case Vith ■■ irlv gohi- 
•^miths who jiaicl no interest on deposits. A mere depository is he win • iecei\os 
a .scaled jiackage of valuaWes for .safe custody and ntidei takes to return it iin- 
ojieried. Banks act as custodians, hut that is only,a .subsidiary function. The 
mere receiving of money, keeping it locked up Tn safes, and repaying wliencNer 
demanded, would he uinvmnnerativc. Again, if tjvetiauk^r acts as i trustee, 
/.£*., receives money ami inyests it, oi otherwiM’ Use-^ it arccM<Ung to t!'*’ teiTUs «.( 
the trust, ainl has to account in detail for everything he has done wit'n it. the 
function is not«that of a baoker in the trMe,s(’nse qf the word. * 

Kelaiton 111- UKHldK .\ND CHI'DiTol# “ The lehitioii of hank - and cu— 
tomer," as Sir John Paget aptly remarks^ “ is juimarily that of debtor and 
creditor, the respective positions being detennined by the existing state ol tlie 
account. Tnsteait of the monev being set apart in a safe room, it rephiccd by 
a debt due from the banker. 'I'he money depositixl with liim heconi -s jiis pro¬ 
perty aiuris ubsolutcly at his disposal, and, .save as regards the following of trust 
funds into his liands, tlie leof'ipt of money 4>y a banker irom or on aocoiint of 
his ewstomt'T constitutor him merely the debtor of the customei with the 
snperaddfcd ” obligation Ui honour his cu.stomer’s cheques di.iwii upon his 
balance, is so far as the san*e was sufficient and available {Foley v. Ifil: ^1848), 
2 H.L.C. 28). I'o the same elfect, see Dharamdas v. (iaiigaiicx:, 29 778 ; 

Subrannmiai ( helliar \. Radircssaii, 89 M. 1081 ; Ichlia v. yatha. 18 B. f$88 ; 
Isht’r V. Jiban, 10 2.S ; Official Assignee ftf Madras v. Smith, 82 .M Thi- 

mere fact that a liankcy invites dejiosit.s, and is piep.ired to jyiy i.u‘n-st on 
them, is proof ejioiigh ol liis intention to make iiso of it as he likes, md earn 
Aiterest tlierefnmi ,so as not only to’enal^e him to pay interest to his h-positor, 
hut also to eatn proluts for himself.' Ihit even if the hanker pays ny u'b-\;cst on 
the money diyiositotl. In* is his customer^ debtor and not a hairoe”, because he 
inidertakc.'^to ryjiay on deinaml a sum, equivalent to the amount dejios-^d with 
hffn and tjie customer has no "right whatsoever to claim the identical coins or 
, notes, dcTHisited by him with his hiTnker. The latter can pay the .raount in 
any kintrof legal tender.’’ 

• • • . 

Demand Niirf.ssAKv in case of debt dui: fkom b.ankek- Tf> s.iy that the 
/•eJafiotirlfip hetween^baiiki'T ^imi customer is th.d of <lebtor and rr-* f'f >■ is not 
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:i coinj^iit sskticmint, in tliat oiu* iuis tu aclcl to it that the debt due by a 
bankei i >- hi.- » ii-tomor diflors from ordinary commercial dcbt& in one im¬ 
portant i«-}K< I. viz that the }>eneral rule by which a rccincst )fy the creditor 
tor p.iyireTit mmerci-^ary, <U) 0 s not apjdy. This point actually came for 
decision o; /<■i^chimson v. S.viss liankittf^ Corporation, [19211 3 K.B. 110.where 
jl was hel«l lii.it m the easi- of .i debt due from j,i bank, an expresis demand for 
icp.iymer.T bv Itie customer is necessaiy before tlie cVdA becomes "actually 
.■nd acciniJrjL, «tue on the f,’iouml'tli.it, otherwi,se, the banker, by o^^ftjring the' 
inone\ diu !< Ids eiistomei, ^vonld siiinmaril\’ close Jiis custoincr's account 
witTiont i!.'iie< .iodyiossibh' injure Ijis • ustotnei’s credit by dishonouring his 
« iiequts. Askui 1.. f. (now Lord'Atkin) .i mijniber 6f His Majesty’s Privy 
t ouneil. i,.t\ i .i u-efiil -ummai\ of the one and iiidivisibh' c/Iitract created by 
tilt .K.iunl einicut in the I'ollou mg words: >■ 

til. )/.ink iifiili n.iki- to riii-ive luoiicv .inti to collect bills li'.r its customer's 
.rtiimiiT Die priKieils so*ciei\c»l are not to be hckl in trust for the customer, 

I <it th« b.ink lK>iroM> the proi.etils .lud uiulrt'takes to reiiuy lliem. The 
crcTiu-* to I- to icp.iv .It tlie luaiieh of the b.o'.k where' Hie, Jiccoiuit i- 

.ii.ii ibiniif; b.inkiug ^loms. ft inchules .i jiromise to rep.iv .my l>art ot 
»tie flue ag.iin-t th< wnttf ii fiiiler fif the, customer .itlflressod to thii 

l-iT.Ji .it the br.iUf li .nid .is siieh written iirfleis m.iy lx* fi'itst.iuditig in the 
i’idiii,ir\ f I urse iif busiuiss fmni two or three il.iv^s, it is .i teim ol the cfiiitract 
tl;.' 1 ..'ik 'i.il 11 f'j K.is,- tfi do business with the. eusiomei I'xcept upon 
• I..-ori.ibie iiotii I Dll' euMi'onier on Ijis part iinclertaki's to esi'ri'ise rcasoilabhi 
«..r» i‘ i-,\i t isriag ^o.s writteii onlei.- so f.ii' .is not to iiiislc,id the b.ink or to 
VKiiit.itf r\ 1 ri ink it i- iiei ess.irilv .i teiui of such coutnict that tlio 

Isiliji i' liiit ll.iblt to p.iy the f iistoiiii', the full .iftioulU of Ills b.ilaiico until he 
< 1 « p.i'eii'.'nt fioin the k.:ii'k at tlie br.iiii h at wliieli liie- current accoiuiL 

>- kf'i'l \‘i.‘.ftli'i If .ifu-. il''[fiaiifi it iM wnlifftj, it is iiol ffei ess,irv now to 
ilittr'ia. e « 

fn hi- .idjuirwiilo suinin.irx' .Tikiii I I leiii- t<i Die fibligatiun of the 
oaiiktis tl .IS heiii!' hmiiid in i-ojiii oi loiahiy to the branch w'liere the 

•'•ecuur.t Is kept?' I he |)fjini w.is e\pressj\ r.iisttl and di i iifetl in Clare ^ Co., 

' Drt iiiiuA. ;191.t, 2 is. 1^. .^7. tin. f.u t' ol \\lii< h .nlinst of being statcfl 

t^ithin a siii.tt f.<imj'i.t.s tlic jtlauu ills had an .'if'emml .it tin; l:ierlin branch ol 
tin- .lo’e .iiaiit . .v k, .w ijeli had it»- he.id ofhet in (icimany, anti a branch in 
laiiuloii Du \ roti tf> ilie l.oiulfiu br.ineh ilem.inditig p.aymeiit of the balance 

flue fin t:.f ni .it tin Ih ilin br.ineh and upon iclutial to pay sned.*’thv 

I oiiflun li.fiiK Vr '.i I'lir !,.l\ in.c, tiunle an\' rf'diu-st to*lh< Imineii in Uffrlin to pay 
f t to letn : 1 .daiict to I.oiidiui. It was lield that locality was an essential 

liarp Ilf r!.f ili M fiwmg b\ .i iMiiki ’ to In.s eustiuneV and tliat his oblig.'ttion to 
' fiat wa -1 f iiil.ni fl tf> rh( jtl.iei w Ijt le the ai coiiiit was kept. 

Ill I.fuder tV C.h. v. JJirtiluo- dtr Disconto Ct'scllschujt (31 I lines L. K. 8fl) 
i n* lart- v.f r< slmi^.n with flu; impoiTanf 'difference tliat in tluit case .an actubl 
litinaiul ’ll..;- iti.ide at the hrancli wheie iJu* account tyas kejit and refused. 
Ill tin < i-f uiitsT.t n.i it \\.is held that it w’.is no answer to the claim that tin* 

‘ ch; wis payahli; in a foreign coinitry provifled tliat the jitdgmcnt-dcbtor 
< itiRi re-nliu ir fartiiil fill V)Usin«;ss within t‘he jurisdiction. Referring to 
dicse C.I-IS Jlili J. in Richardson v. Rtchcfrdson, [192Vj 1*. 228, makes thc_ 
• dlowipg iibsti v.ilioiis w'liicli n,u'tit canditl consifleral ion : " It is thc,practice 
f t bank.s at the icfpie's; of a cu.stomer to transfer atnfiiints to the crQdit of the 
nstfiiner from one .tf-efiunt to another. .And pcrli.ijis it is ancmplicd term of 
t n- roT-.tTart that flu' liank shall at the ref|ues,i‘iDf the, customer tn.lke sucU 
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t '.msfi I ,tl i3i( (.xpensc* (»f the customer, and, if a conversion from one currency 
t'Kinothej necessary, at the rate of exchange ruling at the time of the 
transfer. ” y 

Illustration. 'I he implications of the above principle may be of no prac- 
licaliimportancfi in’times of peace, but ma 5 ihave far-reaching consequences in 
conditions pi war. Let us ^ike an illustration : A, a Britiijh Indian subject 
^ happens to be in IlftUand in April, 1940, before the German invasion. A re- 
cpicsts Jhe Amsterdam brancji of a Dutch Bank where he has a current account 
to tramfcT fcis credit balance to the Bombay branch of the same bank. Owing 
to exchange re.strictions «jr difficulty tjf communications, the transfer i.snot 
tnad('. *\ <.an file a,.‘?uit in Jlombay and’obtain satisfaction of the judgment 
liom tin Bomba|/ branch. This can be done (jnly on the basis that the Amstei- 
('ini .in<l«Pi-mbay branches .are pari of one legal indi\isiblc entity. 

•* 

CoNflU i Ol' VIEWS nE'IWEEN HiGlI CoUKTS REMOVED HY AMENDMi-NT 
( ;■ Akticli! 60 OE LntiTATiON Act Tbe (luestioi? was considered and derided, 
chietly with reference of the language of artichs 59 and 60 of the Indian Limi¬ 
tation Act. 1908. A*rticle 59 originally ])rovided a period of three years foi 
lecoveiy «>! ” money lent ipuler an agreiment that it .shall be payable on 

• demand,’' from the tinTe "when the loan is made”. Article GO, originally 

provided lh«. '•ame period for " money deposited under a.n agreement ”, from 
the time " when the (knfluid i.s made ”. In the undermentioned ca.scs {Jchhu 
\ . Xdtha. i.'t B. 388, at ]). 342 ; Dharamdus x.Cant’adcvi, 29 A, 773, at p, 778), 
according f< the High Courts (»f Bombay and Allahabad, the legal relation 
between a native b.mk('r*and his customer, was lbat*of borrower and louder 
w'ithin the meaning of article .59, ihcndorc, no express demand was necessary 
tor 1 lie deb; to be lerovci.dde from a native banker. On the other hand, 
ihe High 4 ol CalcuU.i and ]\IadrasJicld lljat the legal relation in such 

c ise.'-, w;is tli.it of dejiositee ;ind depositor within the meaning of article G(), and 
CDiisi ciin ntiv (Ii'iuand was ncci-.s.s.iiy beiojv the cause of action for a suit to 
U‘cover a debt from a hanker could arise {fsJicr v. Jihtin, 16*C. 25 (28) ; Pcnni- 
d.'uf'iyar \ 18 M. .390). . 

* Ihi" <<<nJii't ha-' been removed by the anieiulineiit of aiiicle 60. in whicli 
tl'.e wordT " including money of a cuslf)mer in the hands of his banker so 
payable,'' li.e,» l)een .idded after the wokIs. pay.ibk' on demand ”. The 
eitoci'of tin Timondmciit^is to make express demand a nece.ssary condition for a 
,ca«sc of ac*i »i to ieco\ cr a debt (.liu' from a banker {Jiifigi v. Kishen 37 A. 292 ; 
lihhnu V. i'ni:, 28 Bom L.R. 73 ; Mnli v. Nayanji, 27 Bom. L.R. 423 ; Slirabai 

\ liJtinin, 29 Bom. L.K. 427 ; Stibranuiuian v! kadiivsau, 39 M. 1081). 

• 

Tuusii K IN cAsi'. OE SAEic ci's'lODY DEi’osi'is- With irgjird to sccuritic- 
.uid v.'dn, bh s dejio.sitcd for safe custody,* the baiiker’s jxisition is dillereiil. 
riie propel ty in them it'inain.s with the customer, who can claim them back. 
A-’or example, Avlien :i ciislomer pays •info his bank a cheque drawn upon anothei 
i>ank, .sue!' .i cheque being received by flic bank as l’-/t.'*(bill for colection), 
the customei will be entitled to claim tlie cheque or its procceds^if the Collect¬ 
ing bank f^nlS before it has eidlccted it*and has credited the proceeds to the 
customer’s account. On the wther hand, if the deposit is made for a speefftC 
purpose, *rml the banker stops pa^m*'nt before applying it to such purpo.se, the 

* doposiUu»cannot claim the money paid ami must content himself with his right 
of prool as .; general oicdkoJi(/« rc Panicd’s*Banking Co. (1871), 40 L.J. Ch. 
730).. T1 10 ca.se is different if the specific purpose has been partially carried out <. 
" Thus ij.i^the case oiJ'arlA^\^. Turner (1857), 26 L.J- Ch. 710, it appeared that 
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1 customer ol .i Ixink A h.nl (.942 to the credit of his recount. He puid in -i 
further sum ol (707 witli a written (lireelioii that (SOO out of llial sum shoultl 
be forwarded t«) l)auk to meet .i lull al>out to become tlue. A sum of £5tKj 
wa^ sent to bank B. Init before the bill became diu‘, l).ink A ceased to carry on 
bnj-incss and the suiu of /.5l)0 w.is returned by b.ink B. riie customer claimi‘<l 
back this iJ500, and it was held ifiat, as the amount had been specitically aji- 
j>ro]»rialed, it belonged to liim «ind not to llie i;eneral cri^dttors ’ (Banking' an<1 
Ne£;otiable Instnmjienls by Inank PdUaul, 4th Kdn., p' fkS). Similarly, w4iere 
a br.inch ot a bank A had reci'i\etl bills lioin Mr. li, who w.is not itsconslituent, 
foi .‘olleciioii ami lemittance of the piocyeds, and the l>ank .ifti-r collection but 
f*iioi to ^^•miltlni^, s^siicnded paynu'iU, it was held, tlut B had emiiloyetl the 
I'.iuk in a hiiuciarv cap;u it\ ami that h*' was entitled to'.i pr^yir chaii;e on the 
I'alaiices helil by the i»ank ,is a whole at Ihe date ot suspciision ol jiaymeiit 
^^7^</tc ir(t//(iC(’ i-^ ('/>. V. Wii’^niil Hunk (In liijuidniion),! I,.ih. 155, at 

0 15S). 

* . . 

.\c,i:xi iM' Cl sroMivK 'When a baiikei bu\s or sills_securities on bili.dl ot 

his ciistomi'i*. he [letfoiius an .agency fum tioii. Simil.iily, when he colUils 
iieipics, di\ ideiids, bills or i>iomissoiy notes on. his customer's behalf, he acts 
•IS his afteiit. Besides, he nia\- also .act in wiiioiis oilier attency capacities, tor 
( \ample, as .i iriistee, attoiney, executor, coiiespoudi'iit or a repi('sentaliy<‘. 

B.\nkik's Kioiir ro loMimM'. .vteoi Ms- I'linl lecently, it was j;em i.illv 
bi lie\ed tluit a banker,could combiiu' si.‘\cia’l accounts kejit by a luistomer m 
his own rit^lit, unless by aj^reement, earmarkinfj, coitise of business, etc., lu* was 
under oblii;alion to keeji them .sepaiati* This \ ie\y was jirobably b.ised upon 
the iudf'Kicnt in (ianhil McI'M'rvnn (1S72), '17 L.'l'. 5(->(). In this case, the 
plaintill had a dormant oyi+draft fvith one br.inch of .i bank .xud a lew ye.irs 
.ifter he had stopped business with Hie hi .inch, he opened a new' account with 
.iiiulher branch of,the same bank,*vher*‘ his credit b.dance pis( exceeded the 
amount of the dormant debit balance reteried to abme I he amount reipiired 
lor the clearilitj of the oyirdiafl with the hist br.inch w.is ii.insfeiieil irom his 
account with the second br.im h, which led to the dishonour of the i nstomei ’s 
cheques tlrawn ai^.iinst his credit balance, riie ( oiirt’s decision w.i.i in fayour 
( I ihe bank, as il waj held th'at tl.ure was no spei ial conli.u I or us.icifi* proved 
to keep the accounts separate anti th.d, while it niif’bt be propefand c(?nside- 
r.ate to {^iye notice to a customer of intention to combine account , thereavas 
no legal obligation on .i b.nik to do so .uising eitfier from the express contract 
or course of dealing. 

C 

(. jislonii'r ionsent or nolwc to him. .\ lot.illy ililleient \'iew appe.us 
to lui\ e been taken in a later i ase'^(G>crJ///i//^/i y. Union Hank of Manchester, 
1924; 2 K. B. 1.53). 'I he learned judge observed, “ If .i banker agrees 
with his customer to open two .iccounts or mc.ie, he has not, in my opinion, 
without the assent'of t lid customer, any right to moye either asse,Is or liabilities 
from the one. itccounl to the other : the very basi.s of his .igieement with his 

customer is that the two accounts .sii.dl be kejit separate . . :■ 

I 

Caution. Whilst it is still considered yi some (juarters, th.it Jlie aboye 
view doe.s not form jiait of a bimhng judgment, it is generally recogjtued tli.it 
a banker would be inviting trouble, if he combine.s tivo accounts in a customer’s 
iiame and a.s a con.se.pa nce of it, returns a cheque drawn on ^le credit balance 
of line of them, unless the hanker can show thiit Ir.! had given dne notice of liis 
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intention to set off or there was an agreement, or established course of business 
in support of his action. 

A safegt^d. A banker can overcome this difficulty by taking a letter of 
set-off from customers who open, in the same capacity, more than one account, 
so thg,t when necessary he could combine tjiem without liability to strike a 
balance by offsetting debit and credit balances of different ^accounts. The 
k advantages of the cotu^e sugg'ested are that, first it proves the right of set-off 
the banj^er, and secondly, ^lat it.dispenijes with the need for notice. 

Notiq^ applicable to contingent or future debts. It may, however, be ob- 
.served thgt Ihc right tc^ combine two ot more accounts, if ft; exists, is applicable 
to existing debts due^rom thft customer, and not to contingent debts or liabi¬ 
lities falling due 5t a future time. Thus, if a banker holds a bill not yet due to 
which his t^ustpmer is a party liable to pay the amount in case of its dishonour 
the banker cjfnnot appropriate the amount of that bill from his customer’s 
account. 

Sp«cial Features of the Relationship. 

The following are the most important:— 

• # 

I. Statutory obligation in ItimA-rObligation to honour cheques, by 
opening a current account of a customer, thc'banker undertakes to honour the 
cheques drawn by his customer so long as his balance is sufficient to allow the 
banker to do so, provided that the cheques are ptvsenied within a reasonable time 
after the ostensible dales of their issue. This duty is alstj imposed upon him by 
section 31 of the NegotiablS Instruments Act, 1^1, tVhich runs as follows;— 

TIic drawee of a clicciue having sufficient funds of the drawer in his hands, 
properly applicable to the payment of such 'cheque, must pay the ch<Jhne when 
duly requiml so to do ;Tnd in default of such ^yment must compensate the 
tlrawer for any loss or damage, caused by ^ich default. 

There does not appear to be any corfesponding section in the Bills of 
lixchangc Act, 1882, but the position of a banker in England as defined by the 
authorities, is in this respect the same as that of his confreres in India. 

Extc7itton of the obligation. This statutory obligation on the part of a 
banker to honour his customer’s cheques drawn off his accQunt current, may be 
extended by fin agreement, express or implied, to the amount of overdraft, 
jmreed upon* otherwise, the banker is not liable for dishonouring his customer’s, 
cheque for^hc meeting of vihich, the latter has not sufficient funds with the 
former. 

If the banker occasionally honours a customer’s cheques whereby the cus- 
t omer’s account is overdrawn and later on it is put in order on being asked by 
th(' banker, the latter sh«uld in his written communication to the former use 
li phrase as " please rectify this*matter.” Otherwise the customer may 
claim damagesjf his cheque is not cashed^ind is returned without payment for 
want of funds alleging an arrangement to over pay and in support of which he 
may say that ®n previous occasions his cheques were honoured though the 
baqjter had insufficient funds l^clonging to him for the purpose. 

• . • 

, PrescfftaHon of cheques within a^feasonable time. Unless a cheque is pre¬ 
sented witlTin a reasonable time after the ostensible date of its issue, it will not 
be honouned. Genially sp*eaRing, a cheque presented six months or more 
after the date of fts issue, is considered a stale one. Some banks in England, 
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Iionoiii- cheques if presented within twelve months, but, both in England and in 
India, a period of six months is allowed for presentation of cheques according 
to the practice of liankeis. A banker must at any rate allow a reasonable 
period within which cheques drawn upon him should be presentef; such period 
may \ar\' in aLCordance with the custom and practice prevalent among the 
baiikeis. A bankvr is not boinv.l to honour an undated cheque {Griffiths v. 
IX^ltoi! (1940), U K.E. 

liiUihcis to hove u'iisonahlc lime for oediinig Jumis**heforc they can be drauti 
(igamsf. riie bairker on whom the cluiiue is drawn, should havi' h raisonable 
time u: hieli to the fiDid^ /'aid to tjie eredi^ of the customer’^acwual before 
they eai, be diaa a af;aii!.st. The qHct,tion. what constilutes a reasonable tune, 
tlepends upon the circumstances in each case. *■ In actual njractice, generally, 
no difticuUy aiises. as well organizeil banks in the.se days, take very little time 
in makinq the neccssarv entries in tlieir books. However, in the absence of a 
special agreement, express yi implied from previous dealings between the 
1 banker and his customer, a<.>anker is iv>t bound to credit, his customer's account 
with the amount of cheqiR's or drafts u])on other T)anks, sent in for collection 
before they are realized. He ytust. howe\ er, place these amounts to the credit 
•of his customer’s account within a reasonable tipie after realization. Generally 
when such cliftpu's and drafts are receixed from customers of known rcspecta- 
bility, b.inks in India credit the ii'.spectixe accounts with the amounts before 
they ate collected and honour checiues di'awn aguinst uncleared credits. It 
miwt, hnwcver, be understood that in the absence of a special agreement to fire 
contrarv, the customer is not entitled to tr«it cheques sent in for collection as 
cash, and conseryientl'y, »somc banks caution custwmers by means of a notice, 
in their pass books and their paying-in sliji books,^to the eltcct that their cus¬ 
tomers should not draw cheques against uncleared items of credit. In the 
case ol \tiider:eo(>d v. Barclay's BtVik, i_1924J 1 h'.lL 775, the,.coini of appeal 
made it clear that, in the absence of .in express or implied agreement, giving the 
customer a right to dr iw che(]ui s j^igaiiist uiich'an d items of credit, a banker is 
entitled to retiirh such che<|ues with tlie mark “ Elii-rls not cleared”. If 
however, itjs the practice ol a banker to en'dit the (u>.toi,uer’.s account with 
uncleared items of credit as cash, and communicate the same to his cu.stonier, 
who it'lying on such itims diaws upon his account, the banker, it is ])resumed, 
will not be eiitilh.'d to dislioiiour hi.s customer’s orders, e.\ce]it in a case where 
an agrtement to tht- contrary cefists • , 


( on^eqiituce^ of a 'uioti^ful dii>ho)unir. 'I lie onlv otliei quistion, which 
remains tc» be dis(.u,sLd in connection with the*iduty of a haiikqi to honoin 
cheque.s, i.s to state tlii' ■ onsCciuences C)f a wrongful dishonour. If a banker, 
without justification, dishonours his customer's* (Irefjue. lu' makes liinisclt 
liable to compensate the customer for injury to his credit {MarzeUt \. IVilliaiiis 
(1830), I.B. and Ad. 415). The Amount of compensatitur recoverable by the 
drawer of a cheque from a banker in < .ise of wrongldl dishonour, is not limited 
to the actual pocuniary loss, sust lincfl bv* reason of such dishonour. The woi ds 
" loss or damage *' iise'l in section ^1 of tlii' Negotiable Instruments Act, 1881 
do not mean onlv jiecuniary loss, but also loss of credit or iujury to reputation. 
Thus, the customer is entitled to ^laim .substantial damages,* eyen if he has 
sustained no actual pecuniary loss, jrrovided he can .show that his credit has 
suffered by the cheque being dishonfrareil. Theoretically, [rroof of actual 
injury is not necessary to warrant substantial {Robin v. Steward (1854) 

14 C. B, 595). If the customer is a trader or atbifsinOssman, the dajnages may 
be substantial but it may now be taken as se^ttlec^law that y, non-trader is not 
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entitled to recover substantial damages for the wrongful dishonour of his cheque 
unless the damage he has suffered is alleged and proved as special damage. In 
an action for\breach of contract, damages are not at large ; a plaintiff must 
always plead and prove his actual loss, otherwise he is entitled to nominal 
damages only. There are only two exception^ to this general rule : one is that 
of an action for breach of promise of marriage and the other wJicre a trader who 
in funds af his ban^cjlras his cheque wrongfully dishonoured.’ In Wilson v. 
\lnited Coi^nties Bank 1 m. (1920), .^.C. lOB, Lord Atkinsqn referred to the 
awardiiiff of gxemplary damages to a trader as exceptional but the point as 
regards aSron-trader was not ifffirmatijrcly decided till tl^ recent judgment of 
Lawrenco»J.* in Gibbons‘V. Westminster Bank (1939), 2 K.B. 882. In that case 
]Mrs. Margaret Gibbon’s, a non-trader, paid a cheque for £9-16-0 drawn on the 
Westminster Bank to licr landlord in p.ayment of rent. The chc(|iK‘ was dis¬ 
honoured owiiif; to a slip on the part of the bank regarding the cre<Ht of a sum 
of moue\' paid previously by her. She was a\s;irded only forty shillings as 
nominal damages as sift, b^ing a non-trader, was ftot entitled to recover sub¬ 
stantial damages unless,thc damages were alleged aiicrprox ed as special damages. 

For instance, in the.case of Sterling v. Barclay's Bank Ltd. (the Account¬ 
ants’ Journal, September,1930, p. 367), where the bank had wrongfully dis¬ 
honoured its customer’s cheque, Mrs. Sterling was not entitled to substantial 
but to reasonable damage^ because Mrs. Sterling had had two cheques dis¬ 
honoured pl■e^dously, and also because a witness for the plaintiff had said that, 
“ people in that particular trade did not think «nuch of dishonouring cheques 

as they lived from hand to mouthV’ 

• < 

Assessing of damages. ,It may be added, that the amount of damages will 
not ueccs.sarily be large only because the amount ol the cheque dishonoured is 
large, a customer is supposed to suffer more in credit if his cheque for a small 
amount is dishonoured than in the case of one for a large amount. In Davidson 
V. Barclay’s Bank Lid. (1940), 1 All E.K. SlQ, the plaintiff, a credit bcxjkmaker 
was awarded £250 damages for the wrongful dishonour of his clicque for £2-15-8. 
Hilbert' J. whilst c4>serving that there was hardly anj' other businees which was 
moruisensitive on the subject of its credit than that of a bookmaker laid special 
-stress on the small amount inv'olved which made matters worse for the bank. 
As he said, he could not imagine anything more»damaging to the credit of a 
bookmaker tliau a statement Vhich suggested that he could not meet a cheque 
for the trifling amount of £2-15-8. . In assessing the damages for injury to 
cTcdit tlie courts give due ^dhsidera^ion to various factors, such as financial 
position ancl business reputation of the customeFs and the customs of the trade 
to which he may belong. • 

Payment of domiciled bills. In the absence of an agreement, however, no 
such dut\' rests upon the banker to honour b*ills accepted by his customers and 
made payable by the baiJker. But it may be stated that bankers, as a rule 
aiv willing to render this service, anfl, tl^refore, cv'cq a vcify slight evidence 
would bi' accepted to. establish an agreement on the part of the bankqr, to 
honour his customer's bills domiciled with him. For instance, if a customer 
j)ays to his ba^er a sum, stating that it*is for the purpose of meeting a bill 
and the bayker receives it, witlwut informing the customer that it will not be 
so applied,«this will be considered ifs svdficient evidence of an agreement, on the 
part of 4uf banker, to apply the rndhey as dircacted. If the banker has habi¬ 
tually paid his customer's bflls,* he will be taken to have agreed to continue to 
do so,-as long as ke has sufijpienf; funds to the credit of the customer's current 
accouht and has not gi^^en notlqe to his customer of his intention to the contrary. 



36 


BANKING KAW AND PRACTICE IN INDIA 


II. Banker’s general lien. Another special feature attaching to this 
relationship is that bankers may, in absence of an agreement t^the contrary 
retain as a security for a general balance of accounts any goodsinnd securities 
bailed to them (Indian Contract Act, 1872 (IS of 1872), s._ 171). This right to 
retain goods is known as lien. "'General lien ”, which'bankers, factors,.whar- 
fingers. attoriie.ys of High Court and policy-brokers m.ay have, is a,term used to 
distinguish it from the particular lien of a craftsman* on goods on which h^ 
has expended labour, time or moAey, suoli as a.piecc of cloth made (jut of the*' 
yarn supplied to a weaver by his customer, when the latter ha» not paid the 
weaving diarges. ^he banker’s general lien, confers upon him tlfc right to 
retain securities, etc. in respect of the general balance dlip by their'owner to the 
banker. It extends to all securities placed in his liands afi a banker by his 
customer, which are not specifically appropriated. ^ A banker casi draw on 
them to liquidate a general balance due from the customer, eiftier at the time 
when the securities w'ere depcsited, or at any subsequent time, while they law¬ 
fully remain in his hands. The Inditin law, besidc's ptirmitting the banker to 
exercise his lien in case of all those securities which come into his possessi<jn in 
the course of his dealings as a l)anker with his customers, also extends the right 
even to good%, unless there is a contract, express or,implied, inconsistent witlj 
the lien. 

Zi'en, an implied pledge. As far back as the tniddlc of the 19th century, 
it was judicially decided that, " bankers most undoubtedly have a general lien 
on all securities deposited witn them as bankers by a customer unless there be 
an express contract oi^ciscumstanccs that show an implied contract inconsistent 
with lien ” [Brandao v. Barnett (1864), 3 C.B. 5IQ). This general lien of the 
banker is reg.ardcd as something more than an ordinary lien ; it is an implied, 
pledge. The distinction is not material in the raise of bills, iif^es and cheques, 
as under section 43 of the Indian Negotiable Instruments Act, 1881, the banker, 
being regarded as a holder for valqe to the extent of the sum in respect of which 
the lien e.xists, can re.alize them when due ; but in tlu^ case of the other nego¬ 
tiable instr.unents, e,g., bearer bonds, coupons, and share*warrants to bearer, 
coming into the banker’s hands and thus becoming liable to the lien, tho»char¬ 
acter of a pledge enables the banker to sell them on default if a time is fixed 
for the repayment of the advance, or, where, no time, is ti.xcd, after recpiest for 
repayment and leas'onable notice of intention t(5 sc\\'\Burdick Sewell^ (1884), 
13 Q.B.D. 159) and apply the proceeds in liquidation of tlie amouiU due*to,him. 
rhe right of sale extends to all proj)erty and secuHties belonging to a eustomir 
in the hands of the banker, except title deeds of immovable property which 
otjviously cannot be sold. In the last mentioned tasc he has only the right to 
retain tlie deeds. 

No agreement for creation oj lien necessary. No.agreement is necessary to 
create the right of lien, for, under the Ipdian haw, such an agreement is imjdied 
by‘the terms of section 171 of the Indian Contract Act, 1872 (IX of 1872)"so 
long>as the ^ame is not expressly e.xcluded. In order that the Ifen should arise, 
(1) the property' niust come into the hands of the banker in hjs ca]>acity as a 
banker (2) thfsre should be no entru.stnicnt for a special purpose* inconsistent 
withtheliem; (3j the posscsssion of the i)rqperty must be lawfully itjbtaine^’ in 
that capacity of a banker; and (4) there should be no agreement ihconsislc'ut 
with the lien.' • “ 

Banker has no lie'i on safe custody deposits. .Banks goncrally receive for 
safe custody,.customer's valuables, such as securities, d}>cuments of title,'plate. 
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etc. Such articles, being regarded as those left with the banker for a specific 
purpose, are pot subject to the banker's general lien and a contract to the con¬ 
trary is implA’dTJCM^Afceyf v. Roberts (1909), 2 Ch. 226, C.A.). This is the posi¬ 
tion in law. either because the banker, in receiving the securities or valuables 
for safe custody, is supposed to be acting as a,bailee and no!* in the capacity of 
banker, or because the entrustment is for a special purpose inconsistent with 
■^thc assertion of the Mc^. ? If, however, negotiable securities deposited for safe 
•custody h^ve to be dealt withjby the,bankei*in the ordinary .course of his busi¬ 
ness as a banker, then the lien will arise. In case the securities and valuables 
arc put ift a box and kept wifh the L>an(ger merely for safe custody, then the 
banker, being in the position pf a bailee, cannot, in any circumstances, have a 
lien on them. IS^thc "bailor has no title to the valuables deposited, the bailee 
cannot exercise any right of lien and if it can be shown that they had been 
stolen or misajlpropriated, the banker holding them will be compelled to return 
them to the true owner, whether or not the receipt of the defaulting 
customer is obtained.^ Tlje issue of tke safe custody deposit receipt alone 
is sufficient to imply contract to the contrary, as Ihc banker thereby admits 
that the deposit is for a specific purpose. I» Leese v, Martin (1873), L.R. 
17 Eq. 224, it was held that banker, who, according to the u§uaJ custom in 
‘London between bankers and stock brokers, made advances upon the security 
of share certificates and other property deposited with him, did not have a 
general lien on boxes and their contents, deposited with him for convenience 
and safe custody by the stock broker. SimilaiJy, in Bank of Africa v. Cohen 
(1909), 2 Ch. 129, the court held that, where documents had been originally 
delivered by a customer to a bank for safe custody and the customer subse¬ 
quently became a party to a void agreement purporting to charge them, the 
banker did not have any lien over those documents. • 

• • #9 

No lien on bills of exchange or other documents entrusted for special purpose. 
A good illustration of what is a special purpose inconsistent with the lien is 
found in the case of Greenhalgh v. Union Bank of Manchester (1924), 2 K.B. 153. 
In that case A solj^ goods to B and for the price A drew bills of e:schangc on B 
whirji B accepted. B sold the goods in turn to C, similarly drawing bills on 
C which C.acccptcd. B handed C’s bills to the defendant bank for collection 
with directions that the proceeds should be utilized to meet the bills which B 
had accepted^ payable at the defendant banl^. The defendant bank recognizing 
the sp’ecial, purpose for tvhich bills bearing C's acceptance were handed over 
for Collection, opened a seperate account for them called the “ Provisional 
Bills Accohiit.” The proceeds of bills accepted by C after collection were 
held not to be subject to tlje banker’s lien as they were entrusted for a special 
purpo.«e inconsistent with the lien. Similarly on the dishonour of a docu¬ 
mental y bill, the bank is not entitled to apply the security accompanying the 
bill, to any other debt duo from the custemer for whom the bank discounted 
t^ie bill {Latham v. Chartered Bank,of India (1874), 17 Eq. 205). Where a 
customer had depo.sited a life policy vtili his bankers, accompanied by a 
memorandum of charge to .secure overdrafts not c'xceeding ,(^4,000 togethei*with 
interest, commission and charges, Mr. Justice North held, that the banker’s 
lien was linTited.to the amount specified {In re Bowes, Earl of Strathmore v. 
Vane (1886^83 Ch. D. 586 ; 3 Dige^ 28^, 895). 

I.ic7im (fit aches to bonds and coupons deposited for collection. Where bonds 
are deposited with a JianRcr, VliD is authorized to cut off the coupons and collect 
them, the lien attifches to th« bonds as well as coupons, because they come into 
his hands* as a collecting baifktr. But if the bonds are deposited merely for 
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safe custody, and the customer cuts off the coupons and hands tliem to the 
banker for collection, the lien can be exercised only on the coupmis, .ind their 
proceeds, which come into his hands as a collecting banker. /This view is 
doubted by ^Ir. Chorlcy who thinks that by implication tlie deposit is for safe 
custody. No lien; however, will arise in re.^-pect t)f thc'boncl.s. In Jones v. 
Pcppeycornc (1858), 28 L.J. Ch. 158, the genera] lien was upheld, heeau.se the . 
brokers had been given powers to .sell the securities dsjposited. lint no Wciy 
will arise over the bojids, if tliere is evidence froiij the terms of the r<v'cjpt gh’cn* 
by the banker, that the securities are recei\ ed liyjiim e.\]^re'<sly foiv^afe custody, 
as, for example, if the receipt speeiliti.illy .icknowledges that the bonds are to 
be held by the b.inker for safe custody, Ihe,.general lien ai)j)lie.s to bills, 
cheque'^, moneys entrusted or paid to him as well as goods ^nit come into his 
hands, in his cJuiriicL",’ iis ii hanker [Misa v. Currie (1871-)), L.R. 1 Aitp.'ras. 554). 

% 

, yo lien on money, deposit(,il for a sped fir purpose. A banker h.is no right 
of lien in respect of money'dcpositedJ)y a enstomyr, or a credit b.dance ear¬ 
marked bj'^ .1 eu'-tomer for‘a speeilie, piupo-.e, although the lien eould be exer¬ 
cised if the banker h.id no expr^ ni implioilnoticeol thej)nrpose of the deposit. 
The imjdied gen-ual lien for i alanee of .lecouut eaii’not i)e exercised when* 
securities are s[Hcilic.dly deposited as cover for specillc debts, as the '-pecial' 
contract excludes tlie lii'ii, -.uch contract being incon'^I'-tcnl wit It the existence 
of a general lien on ilie ]iroj)erty 

l.icn 1 ) 1 ! seiunlies aUo.eiti'in vimain .'n pankir’s Jiauih after repayniiUt of 
’oan scLured. Whetlioc securitie-, deposited to eo\er a qiecilic ad\.inee, ,ind 
after repaymem oi that ad\.Miee remaining in the ^.inker’s hands, .nr •'ubjecl 
to a general In n for a balance dtie to the banker, rent.iined for some time iloiibt- 
ful. It \Vas doubted, til any rate, in/enrs v. Peppenorne {supra^ ; in Wilkaison 
V. London and Couidy flSSj), I 1 I. K. (\l,*it was assumed thiunghuni 

that a customer, who t'eposited '.ecibilics .is cover foi p.irticul.ir ad\.ine< n, w.i'. 
entitled to claim them b.ick mi tin'']i.ivinenl of those advance-', notwi'h^t.Hid¬ 
ing that he uas .-.till indi'bted to tl’.e b.iiik. iii A’, !.■ i .tnd (,lobe 

Finance Corporation tl9(»2), 2 <'|i. |icy it w.is decided tli.it'if the seem it ies so 
deposited an: lidt in the hand- of .i h.inki r iltcn- the loan secui.'d is cle.ireif, the 
securities become subject to ^iie ge.ierallien as the customer by 1*. .*\ mg them 
is suppe ,ed to hav e redeposiled t li* m. On the other h.md, if, upon sale of the 
.securities deposited for securing .in advance there i^fasmJ)lus i^-mainip.g, the 
banker may have a right to -et oil s.tich surplus as against other s*iims due oij 
general acc(.)unt. ^ • • 

•No lien on documents or valuahles, left in the bMikcr’s hands inadvertently. 

No lien can arise in respect of documents or valuables left inadvertently idth the 
banker, or on property which is pla'ced in his hands with the object of eo\-ering 
an advance wducli is not grsfinted {Luca.s v. Dorrcin, 18 R.R. 480). The banker 
will not get such lien, if he knows at the time of the deposit of the seeiirities or 
valual»les, that they are not the property of his customer. He, could enforce 
his lien again;?! the true owner, provided the latter had given his consent or was 
aware that the securities w'ere beinjf deposited with the bank(flr< , It is usual 
that, in the case of negotiable securities, the banker is able tef enforce his lien 
although the securities may belong to a ttiirfl person, as* he is not then neces¬ 
sarily affected with notice of adverse ownership. • ^ *■ 

Credit and liability must he in the same rights! No lien arises on the current 
account balance or the deposit account of a partptr in respect of q debt due 
from the firm, as the credit on^the one hand anJ the liability on the other do 



BANKER AND CUSTOMER 


39 


not exist in t]\e same rights {WohtenJwlm v. Sheffield Bank (1886), 54 L.T. 746). 
Similarly, a ba nker cannot set oh any credit balance of a j^artnersliip account 
against moneys due from on(.* or more of its partners on their indi\’idual 
accounts. 


^ Banker’sf lien and the Limitalion Act. The banker’s right of lien is not 
Jbarred by the Law of l!fmitation. The effect of the Limitation Act i> . nly to 
i).'ir the femedy'and not to discharge the debt. Conseciucntly, it docs not 
allcct projDcr^y over which thedjanker has a lien. 

• • * * *■ 

lien for not due. No lien arises until the due date, in icspoct 

of an advance of It specific amount made for a dclinite period, as there is no 
df'])t owiiif^till then ; nor can the banker retain moneys <jf the customer against 
bills discountcfl by liim h>r the customer, but not yet due, except peilups in 
the case of the customer’s bankruptcy/ ' , 

A’o lien in respect of Irifst aecount. Tliere is alsf^no riglit of lien in respect 
ol a»separate a(:c<nint iflaijitained l)y a customer which is known to the banker 
. 1 -. a (rust account {Ex parte Kingston, L.R. 6 Cfi. 632 ; 0. R. M. v. Kugappa 
i'i'Jliar, 43 Bom. L.R. 440 (L*b’.) ) Mere knowledge, however,'derived from 
the customer’s ])ositiou {e.g., a '-harebndcei) that lie is likely to deal with the 
moneys of his dit'uts and otkers will not exclude the lien (Thomson v. Clydesdale 
Bank, Ltd. (1893), A.C. 282 ; 3 Digest 188, 380). If (he bank has no knowledge 
and it has not during the currency of the accouTit n'ceaved notice of the trust 
f h.iracter of the fuiuls, thejieu can be cvercised (CnJoA Bank of Australasia, 
I Id. V. Murray Aynsley (1898), .\.C. 693). * * 


111. Banki-k’s om.Ki.viicx .StTreev of the customer’s account. As the 
ili-< losure of miiAters ndative^to the i:n.stoTue*’s financial position may 3o consi- 
deraide hann to hi. credit and bu.siue-,s, the,banker should take scrupulous care 
nut to disclose the state of his customer's ac<^oimt. This obligation on the part 
ol the banker, although ia‘C.ogni/ed in ]iraciic(>, w.is not legally imposed ou him 
till 1924, when ToiV'iiit.r case (1921), 1 K.B. 461, added this inipliccl tenn to the 
eontnict between banker and customer, wlienevi'r and however that relation- 
shi]) was constituted. It requires that the b.iuker must not disclose the i nadition i 
oj his customer’s account cxcipt on reasonable and proper occasions and i!ie obli-/ 
gation to obs(*rve secrecy doe^uot end exeiiTvith the clo.sfng of the customer’sj 
accojint. , 


Reasonable and proper occasions for disclosure. \Miat is to be regarded as 
a reasonable and a proper occasion? .Answering (questions by a proposed 
guarantor or under compukion of law can certainly be cited as inst.inces of 
proper occasions. Similarly, when an overdnift is guaranteed, it woiihl seem 
that the guaiantor has a right to be infonneti of the extent of liis liabdiiy and 
the banker is justified in'disclosing to him the condition of the customer’s ac- 
ccfunt so far as it is necessary for tht purpose. It is consitlered an luico^ilied 
duty of a banljer to answer inquiries regarding his cusloincr*s general position 
and character, put to him by a person contemplating business relations*with 
that custonKir fRobslum v. Smith (1878), 38 L.T. 423). 


* Limitations on banffir’s obligation as regards secrecy. It is believed by some 
that in ansVer to the inquiries fron? bo&ies such as the trade protection societies, 
the banlfer might give general information regarding.his customer’s financial 
position, wliile others are of oj^inionthat no exception should be made in their 
cases..’ Thj geneAl view previously accepted, that the banker would not make 
himscif liable for slander or libtl in any case where he bona fide answered such 
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inquiries made by persons really interested, provided he confined his answers 
to the facts within liis knowledge, was modified by the decision iiy Tournicr v. 
Naiioml Provincial and Union Bank of England (1924), 1 K.B. 461. Until 
then, there was no conclusive or effective jmljpient on the question of limita¬ 
tion,* if any, on the banker’s obligation to maintain secrecy with regard to his 
customer's accoimt. The effect of this decision may be sunjrnarizcdas under :— 

When disclosure is Jnslificd. It is an implied term ilf the contract between^ 
a banker and his customer that the foimer wilTnot divulge to third'persons, 
without the express or implied consent cjf the latter, the state of Ins f.ccounts. 
Fi»r instance, in case& where the custbmer has given hisbankcras a yeferem e, 
the latter will be fully justified in answering all the trade'reft^enccs invited by 
the customer. When a customer introduces the proposed guarantor to his 
bank it is considered by some writers to be sufficient ground to em^blc the bank¬ 
er to disclose his customer’s afj[airs to the extent to which it may be necessary 
to ensure that the guaraiitecris not giv(;n in the dark ; brat it is safer to get the 
express consent of the customer to discuss liis affairs to the would-be guarantor. 
Another exception to the banjicr’s obligation of secrecy with regard to'his 
customer’s account is when he is compelled to disclose the state of the account 
bj' order of a eburt as in that case his duty to obey the court’s order overrich's * 
his duty to his customer. Again, a banker will not make himself liable for any 
slander or libel if he tlivulges the state of his custianer’s account when he is 
under a public duty to di>i<'lose, namely, in case of danger or treason to the 
State. It appears, that in tune of war an inetance of trading with the enemy 
coming to banker’.s knoh'lQilge would justify his diseJosme in the interest of the 
State. Lastly, wlien the protection of the banker’,s own interests leg.ally re¬ 
quires it (e.g., in an actionag.iinst the customer for money due), he will not make 
himself liable by disclosing the state of his customer’s accc^int. Similarly 
w’hen a bank calls upon the guarantor for payment, giving the amount of the 
indebtedness of his customer for wjfich the guarantor is liable the tlisclosure is 
justifiable. 


Common* courtesy. Bankers have, of course, always ^'acted honourably 
upon the principle of treating their customer’s affairs in confnleiice and "only 
disclosing them in e.xceptional and justifudde circumstances. Alb the same 
tb.erc is a well lecognized prtu ticp among bankers themselves, generally de- 
scri'.ied as ” a common courtc-.y ” (see Appendix A, form No. 1?), whe,>-cby a 
bank, desiring infonnation {e.g.. as to the credit of a proposed guarantor or 
surety, or of an acceptor of a bill under discount* i'll- of a bill accepted by the 
customer of another bank), entpiins of another bank. Infonnation given in 
resivmse to such tnuiuirie-. is gi\ , n confidentially and is wrjrded with scruinilons 
care, so as to disclose no more than the general ]>osilioii of the customer. Such 
cases are, it is pre-.nmed ■-npjiortdd as permissible by reason of the implied 
cijiiscnt of the customer, <leri\ril trom <.‘videiice ol a wMl-kiiowii jiractice among 
bank.ers and the circumstances giving rise'lo tin ennnirv. 

In the lecenl c.nsf; of Siiminiund v. Barclnv'^ Punk {'t he Times, 24th and 
25th NovemBei, 1938; the bank was allegi d hv -Mis. Sundcjlaiid to have 
wrongfully disclosed to her husbanrl that she was drawing cheqiies in favour of 
bookmakers. I ho disrlosiiro followed the dishonour pf a small .cheque* in 
favour of a dressmaker, tlui b.ank manaj^er having cleaily been inflhenced by. 
the bookmakers’ cheques in hi^. decision to return the cheepn*. ihowife :is 
desired by her husband telephon. d to the bank* ab'out'the .unpaid cheque and 
during tne cotnse ih the conversation he took the tadephorie from hi.s wife and 
.‘xpressed to the m.in.iger his dissatisfaction at tvfiat hccalled the Lank’s dis- 



BANKER AND CUSTOMER 


41 


courteous conduct after which the disclosure took place. According to the 
manager, Sunderland’s final words to him were an invitation to tell her 
husband why the cheque had been dishonoured which was due to the fact that 
the balance at her credit fell short of the sum for which the cheque was drawn, 
couplbd with the bookmakers' cheques. Tlie court accepted the manager’s 
evidence to-the effept that he had his customer’s permission to explain his 
Saction. Bankes, L. J.t'thought the banks' interests also required the disclosure 
to be mticlb probably as a defence of their action in returning the cheque and 
to rebut,an5^ charge of discourtesy. The Judge also referred to the special 
relationship of husband and wife althoi^h it would cert'ainly be inadvisable 
to talk more fully to «. liusbaAd about his wife's account than in case of other 
people. ^ • 

Only har»*facts. In case the banker decides to give information regarding 
the state of his customer’s account, he should first see that he adheres to facts 
only (sec Appendix A,form No. 17 {a) ),*as disclosed by the account and not to 
the nimours that mayjbe afloat regarding the credit of his customer. Secondly, 
su^i information should be given only to a fellerw banker, or to a person autho- 
^ rized by the customer tc^ receive such information, in confidence and without 
prejudice. The information should be as far as possible very general so as to 
avoid any liability as to any claims for defamation or for fraudulent misrepre¬ 
sentation. A banker and his subordinates are, in this respect, in the same 
position as any other member of the community. In addition to the liability 
to the customer on account of unjustifiable disclosure o^his account, the bank¬ 
er may make himself liable to the party to whom the infontiation is given, to 
compensate him for the loss which the latter may suffer on account of having 
relied upon the information; provided it is proved that the bankemgave the 
information kribwing it to iJe false, or witMbut hatting justifiable reason to be¬ 
lieve it to be true. For instance, if witl^a view to oblige his customer, the 
banker, knowing fully well that his customer is in financial/iifficulties, gives a 
very favourable report on him to a person, who, rcl 3 dng on the report, extends 
credit to the customers and loses money, the banker w ill be liable fo compensate 
thaf person for the loss he suffers. However, no action will lie against the 
banker foT negligently making a false statement on the giound that there 
being no contractual relationship betwceij the* banker, and a non-customer 
making the fti(iuiry,.thc Jormer owes no duty to the latter not to be negligent. 
On.thc otlier hand, if he spe^aks too unfavourablv, an action for libel may be 
*brought against him by tl* customer (Law of Banking by R. S. T. Chorlcy, 
1938, p. 202). 

In England, in order*to hold a banker liable for damages for false*and 
fraudulent representations as to the credit gr financial position of an indi\ iclual 
or conccMU, the representations must be in writing and signed by the banker. 
The .signature of an employee, say manager, is not suflicient to support an 
action against the bank. This is the effo* t of Loid TantenWn’s Act (9 Geo. IV. 
c, 14). The Act, however, will not apply if the action is not oye based upon 
tort for a frtnululcnt representation Init is founded, saj*, upon negligence or 
breach of cfiity ; c\ cn if such an action im olvcs innocent representations on the 
pJrt t)f a fcanker as to the credit of a third party, Tenterden’s Act will have no 
.application [Bunhcfry v. The Bmikhf Montreal (1918), A.C. 826). To bring 
theinsrh es within the operation of Tenterden’s Act it is the practice of bankers 
in Englaiul not to sign left ers'aiid memoranda in which confidential roport.s are 
giveji as \p the Acdit of tlKMr customers. This omission would only assist the 
banker witliin the liaiits mentioned and no further and consequently no pro- 
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tcction can bo i>aino(l in tlic .ibsonce ol his signature on the report in cases in 
whicli he is sueil on otixer grounds. / 

■ \\'i(h a A iew to^give only such infurin.il ion as is absolutely necessary while 
iviliming cheques drawn upon theAi unp.iid, bankers generally use the follow 
ing .ibbroviation f—“N/S’’ (not suficient funds) or K/D,” (refer to drawer) ; 
Markings to the s.uue ettecl are : “.fC. N. C." (effects iirtt cleared); “ N. E.” * 
(no ellccts), etc. * * * * • 

IV. Cn'kk.mi’nkwativk M.KOv\\^-*I)icidcntnl cluDf^cs. Anotlier im¬ 
portant spoci.d feature ot this u l.uiouship, is thjt as long as the refation of 
banker and ^u^tomer exists, the banker has the right to t^.iim incidental 
charges. In England .uni in s.>mc' oilier countiie^. if a enstomer is iin.ible to 
keep a remiun-rative credit Ixilain .'. In- i., required i-ither to ixiy .%e.eri.iin suni 
per vear, or .i cert.nil ))eicent.'i(».,e, say ti' } percent, on tlu' iniuovei of his 
account tluiing the ye.ii- hi India, h.ftikt rs chargci Re? I to Rs. 3 on over- 
dr.iwn .icconnts )ier h.df vear, lint si;c!i ..hargo ^ <lo not contji ibule an .ipproi i.ible 
.imoiint to tii' ir pmlif s, I l’e ehi*‘l ii .isoii for l Ills distinefioii is, th.it m ICngl ind 
the cubtoinc-- iv-ike ns(' of ehi'qne-, mucli more tveel\; tli.in tliev do in India, 
hence the trouble to whieh b.ink« rs in Indi.i .ue pin is eonip.ir.itively Ic.-s :li,ni 
Unit experienced by li.inkeis in I'tiglaud. It m.iy .lEo be line to the f.nrt th.il 
bulk- in Indi.i. dc-siring to encourage ilie ojn ning ol eninait aceoiints, citlur 
ni •]«■ tio cii u'ge or m.ike only .i jiomiii.il one. 

\*. In cH.\K(it' cicjriat’Ni) i.NTi:Ki:sr — I lie uLuntusliip .ds«j unplii s icix-- 
meiit oi intere't with h.ill ye.irly losts. Tu tlie ai'seiice o! an (?\piess or iin,;]it d 
agreenicivt lo ihf contr.irv, only simple interest is‘dlowed »>n .i< his d u- to 
pi-isuiis ofher th.vn b.iiiki-is,^ but as it is tlie jiractiee of bankei.s to .h.egc 
inleri'st every half year, tlu y can ch.irge compoima iiitcrost nnle.-' •• 
agreement to the cuntraiy. Ilowext#-, some h.inkus cliargi’ iiiten -t •■n ovt i- 
diMwn account- .if tlu t;nd ot i\iiV ipi.liter or i\eiy month. I'liis c.in be 
jiistifiod onl\ p ttie iiistomer Ji.is agret d to p.iy interest (|narleil' -ir M.ijuhly, 
otherwise '.he banker is not entiiled to do so. * 

«. 

\'i. Law OF LIMIT\!in\' \xi) !<! I’nsiT.s —The List, though not thqh'.ist im- 
poll.ml. t'eatnre ol this relate .i-* i t] > ,s iImI, even -f three ye.irs p.iss v.itl,.>nt tlu: 
ciisi-mir drawing any'mouev or f *ei\ing inter. -i»on his balanee, jtir receiving 
an .icknowlcdgmenl of the debt fiom his banker, thd del/t due.s not heliomc 
time-baiied. Tins fe.iluie, di-tinguishing between debts due from flankers'to • 
their customer-, .uid the ordinary commerei.i} deljts, is tlie result of thi; decision 
in Joachimsoii v. The Biink Corporalion (1921), 3 K.H. 110. The f.icts 
of the case wereA p.iilnership having been dissolved by death on 1st 
August, 1914, the que-,tion arose, wViether tlie -,iim of jf2,321 standing to the 
tirm’s credit on current account at that d.ite, no deinand.for the payment liaving 
been made, coirstituled at that time an immediately recoverable debt affording 
a cause of action toMie iirm for monc5 had and received, I he opinion of the* 
court, as enumnated by liankes, L. J., was " We all think'a demand is neces¬ 
sary''. This ruling Ice, ch.inged entirely the law on the subject,.aixording to 
which in the case of a promise to pay on deman^ no demand tvas considered 
necessary, and therefore, the ].eriod of liinitation was regarded to h'^ve com¬ 
menced from the date of the debt and not Irjim the date of the dcrnaiyl. It is 
for this reason that Mr. Justice Koche, a commerci/xl Ig-wycr and a jiAlge of 
great repute who tried the above case in the first Court, decided that the 
amount was immediately recoverable and coold .be sued fo*r witliout any 
previous demand. The judgment of Bankes, L. jT referred to above will have 
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an important effect upon the dormant balances lying with bankers for a lung 
time, as it w^ll no longer be possible for them to claim the benefit of the limi¬ 
tation period from the time of the receipt of tlio.se deposits. The law of British 
India on this subject,.is contained in article 60 of the Indian limitation Act, 
1908,‘which provides a period of three years from the time when the demand is 
made by tlic custoi^jer. 

^ •» 

A cujiious cAsiL—A curious oiise avdfee in itngland recently having a 
bearing on IJie {piestion of limitation in a suit to recover amounts deposited 
with bar^ks. In 1866 one F (lepositorl largo sum with,the defendant bank 
on the tdhhs that he^could withdraw it at any time on giving 14 da 3 ’s’ notice. 
F died and 61 ypars tbereafler, a desci-ndant of F came across the deposit 
receipt amongst F'’s papers and filed a suit thereon ag.iinsl the liank. In this 
suit no questw?n of limitation aro.se because tlie bank could not, after the lapse 
of this e.xtraordinary tim(\ prove any dcanand vin tlui part of F. However, 
fortunately for tlu; Br!hk,W.hc court came to the conclusion that .in inference 
of repayment could fajrly be raised in the circumstances of the case, being in¬ 
fluenced to a certain c.xteiit l\v the; .liisence of aH r<‘le\'aul entries regarding tJie 
,deposit in the ciuTcnt req^nd-s^of the Bank. The suit was therefore dismissed 
{Douglass V. Lloyd’s Bank, JMl., 34 ( ora. (?a. 263 ). 

Dkposit .vccoonts- With regard to the elfcet of the Law of Limitation 
in the case of fixed deposits, the opinion is di\ ided. According to .some, no 
distinction should be m.ule l»et\ve«n fixed and <.torrent deposits, i.e., in the case 
of fixed de.po-.its also, the period of limit.ition will npt tun lyitil the customer 
has made a dem uid upon tjie b.itikor adciiig him to pay the deposit. Accord¬ 
ing to others, if the customer h.is given nonce lo the banker to withdr.iw the 
ili.'posits .ifter a#;pecilieil tiiry?, the limitatioii jieriod will bi;gin to ruiilroin the 
expiry of the soeeifiod time. The Litter \'iew .ippears to be .sound. However, 
it the return of the deposit reeeipt, wlueh ifi^iv Lake tlie form of a mere receipt 
or a voucher, is inaile a condition jiii'cedent ti) tlie wirhdraw.il of the moni'v, its 
return fixes tiie stip tiug point of the period of limitation. Time dges not begin 
to 111*1 until dem iiid is m ide even in the ea-.'*. of wilualilos left for safe custody. 

OvEitrfitAFTS —But ill case of an ovordratc pointed b^' a banker to his 
customer, the period will run ti(>m the time tjio ov'erdraftjs made use of unless 
it is etctendcTl bv .iH acknowledgment of Lite debt in writing signed by the 
4cbl*)r or hiS agent, or part j^iyment of the debt has been made and the fact 
of .‘such pa5«mcnt .ippcars iii*the handwriting of the debtor or his agent. The 
reason is, that an overdraft granted bv’ a banker is a loan and not money de¬ 
posited with the banker {^foligorni v. Namnji, 29 Bom. L.K. 423). 
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Decline of private banks—" Fit though few,” is as true in banking 
organization as in any other sphere of human aclivitj.' Instead of having, 
many petty institutions, each one in'dopendint of .^hc other, it is better to have 
the banking business of a great country concentrated in tlie handJ of a small 
number of banks, with many brandies. ‘No doubt, banking business may be 
canied on by individuals, by partnerships. somet.'mes called firms, an'd coipo- 
raiions even'in thc'^e ilays of large scale business. But individliials carrying on 
the bu.>iness of banking in the proper sense of the word, are, at present. in a 
negligible minority and even the private banks arc steadily diminishing in 
importance, as is evident frojn'ilic following table:— 

« 

Banks in England and Wales. 


Ye.ir. 

Number of Joint-stock 
b.inks in England and 
\V.ilcs (excluding the 
H.ink of England) 

• 

• 

Deposits 
(in miliums 
of /s) 

Number of 
Priv.vte banks 
, (firms) 

Deposits 
(in millions 
of 4^) 

189S 

• •9ft 

• 

455 

. 38 

70 

1905 

59 

627 

‘ 12 

27 

1915 

37 ■ 

' 992 

« 7 • 

33 

1921 

20 

1974 

5 

48 

1924 

18 

1 

1813 

4 

30 

1927 

17 

1892 

4 

30. 

1930 

16 

1976 

4 

26 

19.9 

17 

2581.7 

1 . * 

f 30.5 

1944 

9 

3995 

4 

1 

' 121 .H . 


The indigenous ranker and his eiiure Ts India— Unfortunately 
similar statistics regarding Private Ikinks in India are not available. Still, it 
may be presumed tli.it tlie private banker, if not yet extinct, is apparently 
doomed to recede into tin background with the rajiid progress of the joint stock 
banks, owing to tl^cir greater si.ibilijy, higher i ompetilive power, and more 
scientific management. And yet, the indigenous banker has a* role to play. 
He may perhap-^ coininm; to supply the missing link between the central bank¬ 
ing .structure of the countiy .uid rural iiiuincing. What actiofi the Reserve 
Bank of India proposes to take under the statutory obligation laid o^ it, in tkis 
respect, under section 55(1) A of the Reserve l^ank of India Act, 1S34 (II of 
1934), and what n.cognition the,indigenous*’banker will be .accorded a vital ' 
p^rt of the banking organism of the country, are matters wlijgh must Ue settled 
in the inimediate future, llic probaliilitics m'c, tliat the iiif.ligenous banker 
may yet live, and live to serve. » * . • 
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rhc development of joint stock commercial banks in some of the leading 
countries may be seen by the following figures given for the year 1936, 


• 

Country 

No. of Bank 
OlTiccs 

Capital and 
licserve (in 
millions of /js.) • 

Deposits ■ 

(in millions 
of ^s) 

t 

U. Stales *» 

* 

15,628 

970 

11,049 

EnglaiTd & Wales 

0,089 

138.5 

2,329 

Japan• ■. 

4,078 

168.5 ' 

1.108 

Camvda .. • .. 

3,331 

m 

559 

India* .. ^ . 

• 

• 

• 

2,074 

25 

(excluding 
Exchange Banks) 

t 

217.2 


* The figures of backing offices and deposits arc tfibsc of the banks having paid up 
capital and reserves of Ks. 50,000 or over at the end of 4940 and include, the deposits 
of»the Indian branches hf Exchange Banks. 


Reasons for the Dwindling Importance of Private Banks. 

From the above two tables it is quite clear that the joint stock principle is 
being increasingly applied to the banking btisiness in India, as well as in most 
of the important countries of th|) world. Why is the private bank on its last 
legs, while the joint stock bank is forging ahead with j'apid strides ? The rea¬ 
sons arc not far to seek, f^irstly, production on largh scale hhs led to a demand 
for credit facilities for vei^ large amounts, which the private banks, with com¬ 
paratively linyted resources, are generally unable to meet. The capital of a 
private bank is bound to be comi)arativcly*small, as it is limited to the amount 
subscribed by its partners, whose number%annot exceed ten (Indian Companies 
Act, 1913 (VII of 1913), section 4). The jbint stock banks.on the other hand, 
can obtain large amounts of capital as there i« no statutory restriction on the 
nuijiber of their sliareholders, with the results that their shares c^n be issued in 
small denominations. The ability to divide the capital into shares of small 
denominations and the limitation of the liability^of the shareholders to the face 
value of the shares purchased by them attmet even persons of small means to 
invest their*saving?; in •them. In the case of private banks, however, only 
•pefsons wlio are in a position to invest fairly large amounts, can become their 
members.* • 

• 

Liability of PARTjtfius in India and England —Moreover, as the 
liability of the partners of a finn is unlimited, persons unable to take an active 
part in the business of a piivatc bank, are,»except in very rare cases, reluctant 
to become partners of such concerns. In India, the principle, which, before 
ihe passing of tlie Indian Parinersliip Act, 1932, governed the liability of a 
jxii tiier in ros^ject of the debts of his finn,*is contained in section 43 of the Indian 
< out ract Act, 1872 (IX of 1872) the rele\ ant poi tion of which stapds thuo ;— 

4\'liffn two or inoir pt isoiis make .'i joint promise, the promisee, may, in the 
• ahseiue of^sxprcss agreeineijt to the coiitrarv, compel any one or more of such joint 
pro^isom to jK-rUnin the whol^ of the promise. 

The« iile of bankruptcy practifc as to the distribution of partnership pro¬ 
perty in payment of joint aud separate debt’s however, stands on a slightly 
different footings *\V’hcre there are joint debts due from a firm, and also se¬ 
parate debts due from any ^Djirfner, section 49 of the Indian Partnership Act, 
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1932 lays clown that the property of the firm shall be applied in the first inst¬ 
ance in payment of the debts of the firm, and if there is any surplus, then the 
share of each partner shall be applied in payment of his separate debts or paid 
to him. Tlie >eparate propertv of any partner shall be applied first in the pay¬ 
ment of hi-^ separate debts, aiui the surplus (if any) in the.])ayment of the clebts 
of tlu iirm. The rule is adopted in the Indian Insolvency Acts, section 49(4) 
of the Pie-'idencV Towns Insolvency Act. 1901 and sectiontGl(4) of the Provin- 
rial Insoh ency .\ct, 1907. In luii^'atul, according to tlTe Limited Partnership"^* 
Act. 1907, however' the li.ibility of oni' or more mehnbers of a firm canlx'limited 
to the amount of the capital he or they rnay have contributed to tfie firm, pro¬ 
vided iliat there i'- at V\ist one generator iinlimiled partner, whoisliahh* to the 
full e\teui of hi" "eparate estiiie for the debts of the i)artner,"liip. A limited 
partner i" debarred from taking part in the management of life firm, ,or he will 
become liable as a general paitner for all debts and obligations of^the firm cou- 
tractcil. while he so takes part in the management. lie ma}’, however, occa-' 
sionally inspect the* account “books of t]ie firm and advia.^ his other ixirtncr or 
parttieis. doimant partner, or a person who is not known to be a partner, 
need not give public notice of retirement, although he is liable for debts and 
obligations incurred by the firm wliile he was a,partner. He cannot be held 
liable, however, fiti debts contracteil or obligatioiis’incurrcd after his retire- * 
ment. for the simple reason that he was ne\ er known to be a partner. 

% 

Ni-kd for large capital —Secondly, banking is a very delicate business ; 
the whole ol its structure rests on Ihefoimdatipii of the confidence of depositors, 
and once that is shakei\ the ent ire fabric is liable to crash to pieces. 1 he large 
subscribed capiteif of joint stock banks and the pulilicity which they give to 
their a:counis go a long nay in inspiring and strengthening the confidence of 
the {v.iblk: in them ; thus, they are able to attract much larger ammmts as 
deposits than the private bank", wnoac ]n'ospciity, to a large extent, dejicntls 
upon tiicir local rt'puMlion and support and who, unlike the modern joint 
stock Iiank, canna’ lia\c .i iialinnAMdc .•j'ljM'a! in llieir search for capital, re¬ 
source", O’ ehentele. 

* I 

PuuiMK’iioxATLLv sMALi iT u >s"; - uF HH.01'R BANKS— ^^rhirdlv, 'Ihc 
bigge: tlic l).uik, the more ellecti\» l\' iho l.iw of averages applie.s to its tiar- 
sarti((U- ]iai tieuJ.ii ly to it" J 0 "M I'lic larger the total assets, the smalh i is 
hk«-lv i' bi the pr''>poriii'n ol l<‘.-:>es ; and couseqncnHy, gr,catci is? the scguiity 

for dep'-"U!»i" i»f big joint atock l)ank". . 

• • 

AniLn'.- To r.EANT rinin'is for large amoivsts —Fourthly, joint stcjck 
banks, with iheir huge w a king lupilal, arc in a ])osition to meet the refpiire- 
ments of eu"tomor", wlio, sometimes, keep large b.iTaiiccs and, at other times, 
need overdraft fa('iliti<’s for large amounts, which a private bank with limited 
resources cannot provide. 'liMiisactions of such a cpstomcr may sometimes 
upset, the bu"iness ol a pr.vate i».*nk, but Jii tiie case ot a joint stock bank having 
many, big customer^, the (aw of averages applies. This has, however, led to the 
concentration of capital in a few hands, a tendency which is vis*ible in almost 
everv departilient of ccmnneirial activity. 

• - t, 

Limitations of amalgamation —In spite wf these and other advantages, 
namely lower administrative costs, greatir scope for coilcerted action, and a 
^cater degree of cfficiencv and uniformity, the tendency towards arnaig^mation * 
is not an unmixed blessing, as,* according to some; it may load to t]>e entire 
banking busines.-. of .i c<;untry becoming the monopoly of*oiie or two banks. 
However, if the movement towards conccntratioq af this business is Hot carried 
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beyond reasonable limits, it strengthens tlie position of the amalgamated msti- 
tutions. On the other hand, amalgamation in banking business may make 
competition in banking keener than ever, since it will be the aim of the larger 
banks to be equally represented throughout the country, however small the 
place and few the opportunities for banking expansion may be. The safety ot 
an individual bank‘is likely to become linked with the safetry and prosperity of 
the system as a whole. A member of an amalgamation of bapks, though indi¬ 
vidually sound enouglj, cannot but succumb, once it becomes know'u that the 
amalgajnatcd concern is a pjiit of<i chaiif that has becongic weakened to the 
breaking point, in such a case when the head office closes, the branches must 
also auromatically pull down their#^luitters, though m*iny of them may be 
.solvent,*so’ far as their local,business is concerned. An independent banking 
institution, W'her^entering into affliation with a group or chain, should consider 
mo.st carefully whether such affiliation will result iu increa.se.d strength or be a 
source of wcaikness. As a ie.sMlt of the inqniiy into t he banking amalgamations 
made in 1924, the leading banks of England aiivli ^^^llcs gave an undertaking to 
the British Treasury,*111114 no further iimalgamal*on would be given effect to 
without the prior consent of the Treasury. 

• 

The Hindu Joint Faipily‘System. . 

Despite the development of the joint stock banks, even today, except in 
our large cities, banking business is largely carried on by private banks which arc 
mostly owned by Hindu families and not by partnerships. The most promi¬ 
nent among these are the V'aishya, the Jain and the Marwari families scattered 
all over India ; the Nattuk^ittai Chettis in the Presidency of I^adras and Burma 
the Khatris and the Auroras in the Punjab, and the Miiltanics in Sind, Gujarat, 
the North-West Frontier and the United Provinces. The system bears Striking 
resemblance tc* our modorq, joint stock byjiks in/itore than one resficct. Its 
life is institutional, and not personal, and as .such, it enjoys unbroken continuity 
it ha-, a distinct cxi.stemv in law and the ^oin^ out or the coming in of persons 
m.ikes not the .slightest dilierence to the coiilinuitv of that bcJdy, just as changes 
in the st.ilt of a Ixuiking corporation do not alleet its existence. 1^ is represent¬ 
ed by managers (knrttis) who c.irry on the business of the families. All the in- 
diviclual lyembers of the family exist only in the genealogical tree and never in 
ielual life. Generally, it is the male line that ik taken into account. 

• • _ • 

.W)V.\xi^GKs .VCD silOKTC'OMiXGS—The Joint Hindu family system en- 
^.ibW's tile c.fpital of a family remain undivided, which helps to inspire public 
(unlideneckin it. IMoieovep. its members can keep in close touch and maintain 
peivcnial relatiuiis with llieii customers, and,*in this respect, they certainly 
pc-iNse^s an ad\antage ovei*tlu- joint stock banks, cairying on their business as 
public conqiaiiies. Neverthelc.ss, it is rt\^rettablc that most of the Indian 
prisiiie banks, ttnlikc tlmsi* in England and other occidental countries, have 
not yet ad.qited tlieni'-sel*es (o modern requirements. As an illustration it may 
He mentioned that, until recently, o*nly jji few privatg bankers in India issued 
printed cheqife forng., probably on the grouiul of economy. Althougl^ their 
time-honoured liuiidi system is still in existence, it has to be coflfessecl that it 
eanuot stand Kny comparison with the up-to-date cheque system of the West, 
I'he privaie baiiks in England.•on the other hand, supply their customers with 
printed cheque books* and rcndcPsutfli other ser\ ices as are performed by the 
joint sttfck banks. Further, althoifgh not legally bound to cio so, the English 
private banks, wit^i a View’ t« inspire public confidence, issue balance sheets 
duly audited by«well knowjp accountants. 
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Number of partneks in a private bank, in England— In England, be¬ 
tween 170S, wlien the inoneiioly of note issue as far as joint stock banks were 
concerned was granted to the Bank of Ivngland, and the passing of the joint 
Stock Conijianies Act of 1857, banking partnersliijis were allowed only when the 
luimbcr of p.irtnc];^ did not exceed six. TJic Act of 1857 raised this number to 
ten at which iignre, it stniiih even today increu.'^e did not alh'ct the 

note-issuing banks, wliich continued to be governed bj the provisions of the 
Bank Charter Act^of 184-1. » ^ ^ ■ 

Ni'mbfr of partners in a private bank, in India—As ^n England, 
banking lirms in Indi.i cannot have ipoa; than fen partners (the Indian Com¬ 
panies Act, 1918 (\ II of 1913), section 4(1) ). ^'lausc 3 tdid makes an excep¬ 
tion in favour of a joint family and lays down that when tw(>or more families 
form a paitnership, in computing the number of persons, for the purpose of this 
section, minor members of such families shall be excluded. AccdJjoling to clause 
4 of the said section, every member of a company association, or partnership 
carrying on business in contravention of this sectiog, slfall be personally liable 
for all liabilities incurred in such business. Clause 5 prpvides punishment for 
contravention of this section by means of fine not exceeding one thousand 
rupees. • ^ ^ 

Private English banks to supply certain information— Every 
person carrying on the business of banking in England and Wales is required 
to make within the lirst sixteen days of January, an aimual return to the Com¬ 
missioners of Stamps and Tax6s, showing his name, residence, occupation and 
the name under which'-he carries on his business avid of every place where he 
carries on such business (section 21 of Peel’s Act of 1844). 

Publication. The above infoimation is usually published, under the 
authority of the Commi.-^sioiters of Stamps and Ta.\'es, in newspifjiers circulating 
in the locality, or localities, in whic4i the private bank carries on its business. 
The object of this.publicity is to k^ep persons dealing with the bank informed 
of its position. In this country, private bankers are not required to supply 
any such infoiTuation, but it is nevertheless, very desirablb that statements 
showing their financial position, should be regularly issued by them and J»ub- 
lishecl in the nev.spapers of the part or parts of the country in which "they carry 
oi. iheii businc.s.s. , - 

Written partnership agreement—its advan^tagSs— Where thC busi¬ 
ness is to be carried on by more than one person, the terms of the agreement 
between the partners are stated in the partnership*agreement. Sori!etimc.s, on 
account of the most friendly relations existing bctwijen the partners at the time 
of the starting of the business no proper agreement is made, but generally, the 
absence of a proper agreement in.writing has caused more harm than good. 
There an^ certain distinct advantages in putting the Uirms in black and white. 
Firstly, there may be a genuine rnisunderstanding of one of more of the terms 
by ofte or flu: othe,- of the iiartriers. • When the terms are reduced to wntm*g 
before the commencement of a business, all the partners* can reiid them care¬ 
fully at their h i ire, unflerstaiul their implications, and in case of any misun¬ 
derstanding, it can be easily removed, for, during the initial stages, the relations 
between the partners arc cordial and the spipt of give and take cait easily set 
matters right. .Secondly, the effect of a proposed change, if any i| not fully* 
measured in terms of money before the business has bepn in existence for some 
time, and therefor'', liu question of a particular partner benefiting mTich more 
than the other or othen by the change, either in Jhc terms, or*m their interpre- 
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tation, does not arise at that time. Thirdly, in case of any future dispute 
between the partners, the written forms enable the differences to be settled 
wthout any prolonged litigation, which is otherwise bound to result in long 
litigation owing to attempts of different partners to give different versions of 
the terms of the pa'rtnership. • • 

Main qlauses of the partnership agreement— The partnership agrcc- 
jkjaent should state clearly the terms agreed upon, as regards the persons who 
are to form the partnership, its capital, anJ in what proportion it is to be sub¬ 
scribed W the partners, the ri^te of interest, if any, to be allowed on the partners' 
capital, Jivjsion of profits and losses, %.nd restrictions, if any, to be placed on the 
powers of one or more of the^iartners. It is also very desirable to liave, in the 
partnership agreWent, provisions for contingencies such as retirement, death, 
and admission of partners as well as for dissolution of the partnership. 

Importa*nt principles of the law of partnership— Wc give below a 
few general principlesof the law of partnership, s» far as they govern the rela¬ 
tions between the partner? of a banking firm and it« customers. 

• 1. Partner as agicnt of firm. —A partn<;r is ^in agent of the Hi m for the 
purposes of the business of tlie firm (section 18 of the Indian Partnership Act, 

’ 1932 (IX of 1932)); but m order to bind a firm, an act done, or an instrument 
executed by a partner or other person on behalf of the firm, should be done or 
executed in the firm’s nairffc, or in any other manner expressing or implying an 
intention to bind the firm (section 22, idui.); ai^d further, the act must lx; such 
as is done to carry on, in the usual way, business of the kind carried on by the 
firm (section 19. ibid.). T§ a jiartner, in carrying oi* a*partEcrship business in 
the usual way, does something, he thereby binds his firm. Suppose, 

for instance, Vaidya and Joshi are the two partners of a banking fiyn styled 
“ Vaidya and ^oshi ” ; Vakiya, in the ordinary oourse of the business of the 
firm, indoi'ses a bill in the name of the firnj and discounts it with Desai without 
Joshi’s knowledge. If the bill is dishonoy.red, then, on account of Vaidya’s 
indorsement on the bill being on behalf of the firm, both Va*idya and Joshi will 
lie liable as memljers of the lirm unless it can be proved that the*holder of the 
bill knew that the transaction leading to the issue of the bill had nothing to do 
with the Imsiness of the firm. Similarly, if a .sum of money is received by Joshi 
on behalf of the firm without \'aidya's knowledge and is ajipropriatcd by the 
fonnef to hk own use, the ^Partnership will be debarred from disowning its 
reegipt. , 

Exceptions to the above 9 hIc. There is, howev'cr, an exception to this rule. 
The partners may, by agreement between themselves, restrict the power of any 
of their numbers to bind the firm and a third party, having knowledge of such 
restrictions on the authority of a partner, cannot bind the firm by the acts of 
such partners (section 20 of the Indian Partnership Act, 1932 (IX of 1932) ). 
For e.xample, in the above case, Jo.shi alone may be authorised to endorse bills 
iti the name of the Turn. Then if .stich ^ limitation of Vi^idya’s authority is 
known to Deftii, whci discounts the bill with Vaidya's endorsement on .behalf 
of the firm, it will bind Vaidya alone and not the firm [CoUen v. Wright (1857), 
7 E. & B.«30f 26 L.J.Q.B. 14), But where the authority of a partner is so 
liifiited b 3 ban agreement, which fact is not known to third parties dealing with 
.the firm,•the firm cannot escape*liahility. In order to bind the firm the act 
done bji jf partner on behalf of the firm must, Iiowcver, in each case, be within 
the scope of the or^inaty business of the firm. Thus, in the case of a bailing 
firm,*for an act eft transactipn which is entirely outside the scope of its business. 



50 


BANKING LAW AND PRACTICE IN INDIA 


the partner concernoil and iint the firm is liable. For e.Kample, in the in.stance 
given in the preceding paragraph, if Vaidya anticipating a rise in the price of 
cotton, makes a forward purchase of 500 bales of cotton on behalf of his firm, 
tlie firm will not be liable for the loss in case there is a fall in its price, on the 
ground iJiat specnkition in cottoii is no part of the business of a banking con¬ 
cern. 

2. I.r.MJiiarv of oi'Tt;oixt;,ANn ixcoMixt; PAirt'XERS—Every partn«6«^ 
is Iiai)Ic for ail de'ots and obligations incurred,•while he is a partTier, in the 
usual course of husitiess, by or on behalf of the s<tid partnership ; Ijut^ person, 
who i^ admit tetl a*' h partner into afi e.xisting firm, does not thereby become 
liable to the creditors of sucli a firm for anytlling done before he became a 
partner (section 31 of the Indian Partnership Act, 1932) uliless he exprc.ssly 
assumes liability for pre\ious contracts. After his retiremeiit or death, a 
partner, or his e>tate, dties not theieby cease to be liable for debts^or obligations 
incurred by the firm before kis retirement or death, unlei;s its creditors or depo- 
sitor-^ exjiros'.ly release the*ontgoing or ileceased i)ai*iner, or until their deposits 
are paiil or renewed with the ijew]\' ct>nstituted firm (section 32, ibid.). 

.1;.' ,i(ii>i!. Supjiosc, for iu'^tance, tJiat Mr. J. Bose deposits 

Ks. 5(M» for one ve.ir witli .i li.inking him named Milkerjee tS: Co. ; .ind Mr. P.’ 
Mnkerj* e. a p.iitner of the liini, tlie-^ after si.\ months. If on the matnrif>' of 
his depo'ir Mi. Hom' eiiin'r renews his tieposit. oi*fransfeis it to his current 
account, then .Mr. P. 'Mukeijei^’s estate will not be liable to Mr. I3osc in ease ot 
the failnie nf the tiitn, if Mi. Bi.ise is awaio of Mr. Mnkerjee’s death at the time 
of the icnewal or .transfer* i)f the dep.)sii. The. liabHity will be extinguished on 
the ground tliat ,the renewal or transfer of the di'pi^sit will l>e treated as a new 
contr.u't„ with which Mr. Mnkeijee’s est.iie lias nothing to do. In .such a ca.se, 
the old conti.let is supposed to be ceplaced by a new'one. 'I hc principles stated 
above eovcin t'u- liability of party,ers for d('l>l- and oblig.ilions of tlie tiim, 
wlieie.i'. til.II :^i\-( n below rei.ite" t^i comjiensalion in < ase of any loss, inrurri'd 
as a irsiilt ol nertli’itence or fr.iiid on the p.irt ol a jiariner in the oidinaiy course 
of tlu‘ bi!->in(«^s ol the firm. «. 

3. Li.\i;ii.iiv IX (AM, or m (.i.u.i m i <ik lUAro oi> a co-iakiMkk— 
Wlien , b\- tile wrongful act f>i (jinission of .i jxirtner acting in the ordinary 

coni-I of till Ini'incfs of fain, with the authority of liis jxirtners, loss or 
iixjiny ■ - r,iu~ed to .my timd i>arty, or any jicnalty isjneuired, tlA' firm is liable 
tlierelor t'l thx s.une c.xtenl as the paitner ” (section 23 of the Indian P.irfiier- 
ship .\< t, 1932 il.\ of 19:t2i ). I'liis rcfinires that* tlie wrongful act^of omission 
eomiilanici.] of. nni-l ei hei li'e one rommitted in tlie ordinary eoiiise (xf the 
busine-' of the linn, <jr lie one wliieh is committed with the authority of his 
other partners. The fraud complained of must be one committed in the 
ordin.ti V e(»urse oj the p.irlnershiji business. For example, if a partner of a 
banking tirm advi*-fd one of its customers to invest money in certain securities, 
as a.i-e-iili of wliifJi llK^l.itler suffers a foss, the firm will not bo liable on t»he 
ground that it is not in the ordinary course of banking business to advise 
customers as'to Iuav they .should invest their funds {lianberry v. Bunk of Mont¬ 
real, ;^191vSj A.C. 623). The following extract from the judgment^n BiUiop v. 
Countess of Jersey (1854), 2 Drew, 143, at p. 102 ;23 L.J. ('h. 583, iudieate#the 
position clearly .— 

“ It is notorious that their practice is noj; to aQt for their customers as 
mone 3 ’ scriveiieis or agents generally to find investments fo|; their ritoncy, but 
if a customer sends them with a power of ifttpsiley, a letter of iB<\,tructions,'y 
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directing tlicni to sell a particular sum of stock, they will do so ; or if the cus¬ 
tomer wishes a particular investment in the funds, and directs them to lay out 
his money in the purchase of particular stock, and debit him with the amount, 
they will do so; and when they do, be it observed, they do so ordinarily without 
a cheqiie, but on a particular letter of instructions .... It is not within the 
scope of the ljusiness of bankers to seek or make investments ge^ierally for their 
"\istomers.'’ ’ However,^! a partner of a banking firm receives money from a 
client of the firm, with instruc^tions to purcHase certain speQified securities on 
his behalf, but invests it in some other securities, the firm will be liable to make 
good suchloss as the customer may thereby suffer. 

Banking Comp^nid’s or Corporations. 

The bfisin^ss of banking can also be carried on through the medium of 
joint stock coifipanics or corporations. 

Banks formku UNiiER special Acts or Ro^al Charters.—S uch corpo¬ 
rations may be formed in jJursiiance of a special Aot of Parliament, or of the 
Indian legislature, or of Royal Charters or Letters Patent, or may be registered 
under the Indian Companies Act, 1913 (VII ol f913)! In modem times very 
few companies are created by Royal Charters or Letters Patent. ‘Royal Chart¬ 
ers used to be granted by the sovereign authority to corporations defining and 
limiting tlieir rights, privileges, and obligations, as also the localities in which 
they were to be exercised. 'I'he Last India Company was a corporation of this 
kind. Letters Patent are letters,addressed by*thc sovereign "to all whom 
these presents shall come ” reciting the grant of mqpopoly .... to the pa¬ 
tentee. Instances of companies created by special Acts of Legislature—not by 
virtue of the pro\ isions of tlie C.ompaiiies Acts—arc the Bank of England, \vhich 
was created by 411 .\ct of th^ Britisli Parliapicnt; the Imperial Bank\)f India 
and tlie Reserve Bank of India, which were created by the Imperial Bank of 
India Act, 1920 (.\LVI 1 of 1920), and the Keserve Bank of India Act, 1934 (II 
of 1934.) Although the liability of the shareholders of thoTrnporial Bank of 
India and those ofjthe Reset ve Bank of India, like that of the slii^reholders of 
any Qther joint stock bank registered under the Indian Companies Act, 1913, 
supra, is linjited, tlie word " limited ’’ does not form a part of their names, as it 
does in the case of banks constituted under the latter Act. 

Biy^KS Rfc'Gr.sTicKEn undiTr the Indian*Companies Act—.\ s already ex¬ 
plained, the jJiivate lianlc is gradually recoding into the background and the 
joint stock bank is coming t^ the forefront as the most popular and up-to-date 
form of baniving organization, rhe leading joint stock banks registered under 
the Indian Companies Act. 4913 (VII of 1913) arc given below m chronological 
order: — 

( 1 ) The Allahabad Bank Limited. * 

(2) The Punjab >fational Bank Limited. 

• (3) The Bank of India Limited. ^ 

(4) The Central Bank of India Limited. 

(5) The Indian Bank Limited. 

As most of opr joint stock banks belong to this class, it is necessary to deal 
at ^me length with the principles of law and practice which govern such banks. 

• The liian Companies Act, 1912k as amended (XXII of 1936), is applicable 
alike to Joint stock banks and.to other companies registered under it. How¬ 
ever, there are cgftain provisions of this Act which distinguish banking com¬ 
panies from other comoanieS* . • 
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Main Provisions of the Indian Companies Act Distinguishing 

Banks from other Companies. 

Maximum n<jmber of partners in a banking firm —We have already 
referred to the distinction, between banks and other companies made by section 
4(1) of the Indian Companies Act, 1913 (VII of 1913)amended Act XXII^f 
1936 whicli lays ^own that if moee than .ten partners wish to carr}^ on banking 
business, they must foim themselves into a coiftpany to be regisj^ered under the 
said Act; wlicrcas in the case of otlwjr kinds "of business, as many as twenty 
partners can carry on their business as a finn. This distinctioivisdargely due 
to the desirability of banking business being carried oh largely in the form of 
registered joint stock banks. 

Prohibition against employment of managing agenIv— Section 277H 
prohibits a banking companj after the expiry of two years from the commence¬ 
ment of the Indian Companies (Amendment )Act, 193f?‘(XXII of 19JI6) from em¬ 
ploying a managing agent other than a banking company for it?, management. 
This prohibition extcnds.toco.npanies all eady in existence at the time of the 
commencemfiit of the Act. • , 

Minimum capital requirement —The Indian ('onipanie> (Amendment) 
Act, 1913 (Vn of 1913), section 277 I reiiuire.s that no banking company 
incorporated under tlie Act, shall connncnce buMiiess unless ijhares liave been 
allotted to an amount sullicirtit to yiehl a sym of at least fifty thousand rupees 
as working capital ai>d imless a declaration duly veiilied by an afluiavit signed 
by the directors and the manager that siudi a sum has been raided has been 
filedSvith the Registrar. * 

Reserve fund -Section 277K, lead with :ji'ction 277T*(3), of th<' Indian 
Companies Act, 1913 (VH of 1913b l.iys down that every banking company 
other than a scheduled bank as (Jelined in section 2 (i‘) of the \e 11.ink of 

India Act, 1934'(I I ('f 1934) shall out of the declared prolits of eacli ye.ir an«l 
before anw dividend is paid, transfer a sum eipiivale^nt to not less than 
twenty per cent, of .such prolits to the reserx’e fund until the amount ol tjie .said 
funil is equal to its paid up capital, .'suh-section (3) of the same s(;ction directs 
that the .amount standing to the crerlit of tin; n'serve fniifl tlm^ c reate<l shall be 
invested in (ioverrfincnt securities or in socurfLies mentioned yi section 20 of 
the Indian 'frusts Act. 1882 (II of 1882) or in <i special account to be opened by 
the comp.mv in a sche<lnh d bank as defined in s4-rtion 2 (<’) of theTRe'.erve*H;»nk 
of India Art, 1934 (11 of 1934). ' *' 

Cash reserve Section 277L of the Indian‘i'om])anies Art. 1913 (VII of 
1913) imposes a duty oii e.vrry .-.ucli banking comp.iny .is is referred to in tlu; 
foregoing paragraph, to maintain by way of cash reserve in ca.sli ;i sum eipii- 
valent to at least one ; nd a h.ilf j)er c ent, of its timo'Iiabilities and fivi* per cent, 
of its demand li.abilitics (t.r., liability vtliich must be met on demand), and to 
file with tlie Reg'istrar'bcfore the tenth day of c\ cry month, art,tatcment of the 
amount sovielcl on the Friday of each week of tlie preceding month, witJi par¬ 
ticulars of the time and demand liabilities of each such day. ' . 

« 

To submit half-yearly statements— iscetion 136, sub-section (1) of the 
Indian Companies Act, 1913 (VII of 19^?) lays down 

Every Company being a limited banking.compaify or an insurant/company or 

« deposit jjrovident or benefit society sIutII, before it c^m/nenecs business, and 

also on the first Monday in February and t^QYirst Monday in Avg}tst in every 
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year during which it carries on business, make a statement in the form marked G 

[see Appendix A, Form No. 1 post] in the Third Schedule or as near thereto as 

circumstances will admit. 

In case a company fails to comply with the requirements of this section* 
it shall be liable to a fine not exceeding fifty rupees for ever 5 &day during which 
the djefault continues; and every officer of tlie company who Itnowingly and 
wilfully authorizes or permits the default, shall be liable to the like penalty. 

CopiES'To BE EXHIBITED jN CONSPICUOUS PLACES —It is also provided by 
s.s. (2) of jj. 15J6 of the Indian Companies Act, 1913, as amended by the Indian 
Companies (.Amendment) Act, 1936 (X?Cn of 1936) that the statement referred 
to above, together with a copy of the last audited balance sheet laid before the 
members of the dompany, should not only be submitted to the Registrar of 
Joint StocK Coyipanies of the province in which the head office of the company 
is situated, but copies thereof must be continuously exhibited in conspicuous 
places in the head office^and all tlie branches of a b^nk. By these means, per¬ 
sons dealing with a joint stftck bank arc "enabled to have information as to its: 
assets and liabilities and can form a fairly correct opinion about its Jiiiaficial 
position. The same section further lays down*thatr every member and every 
creditor of a bank is entit’ed to get a copy of the statement on*payment of a 
sum not exceeding eight annas. 

Need for publicity— Tit will thus be seen that a banking company has 
to make and publish a statement in a prescribe^ form twice a year. This can 
firstly be accounted for by the fact that a banking company, receiving deposits 
of money from its customers, must keep them informed with regard to its 
financial position witli a view to inspire public confidence, which is not so^eces- 
sary in the case of a company carrying on other kinds of business. 'Jhat the 
banks themselves, including "even some private banks, have awakens to the 
advantages of giving publicity to their ac^unts is evidenced by the fact, that 
joint stock banks in some countries have begun to publish their accounts once 
a month instead of twice a year and some of the private banks, which are not 
required by law to#file any statement, are issuing duly audited statements of 
account just like the joint stock banks. Secondly, greater publicity of the 
accounts of*a banking company is required because the failure of a bank may 
shake public confidence in other banks to such* an extent that the merest 
whisi^ej or thft vaguest rumour may be enou^ to start vimlent raids on them, 
although the^ may be carrying on their business on fairly sound lines. Thirdly, 
irt view of the very intimate g^elationship between credit organization and trad¬ 
ing and inaustrial concerns, it can easily be imagined what serious conse¬ 
quences can result from bank failures. 

Authentication of the STATEMENT-r-According to section 133 of the 
Indian Companies Act, 1913 (VII of 1913), as amended by the Amendment Act 
1936 (XXII of 1936) the balance sheet profit and loss account of a banking 
company should be signed by the manager or managing agent (if any) and by 
at least throe directors where there are more than three, and by a4 where*there 
are not more tl^gn three directors. In the case of other companies, the signa¬ 
tures of onlj)^ twa directors are considered sufficient for such purposes and where 
a compan;^ has only one director^ his signature and that of the manager or 
managing jgent (if any) is regarded j/l sufficient. In case of failure to comply 
with this requirement, there shall be sub-joined to the balance sheet.a state¬ 
ment si^d by directors or director, explaining the reason for non-complianco 
with this jjj-ovisioh of the liey. • 
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Application to Governmknt for intestigation —^Another feature whicli 
distinguishes a bank from other companies, is that under section 138 of the 
Indian Companies Act, 1913 (VII of 1913) a local government can order inves¬ 
tigation into the affairs of a banking company on the application of share 
holders holding not less than one-fifth of the shares issued, as against the 
minimum of one-tenth of the shares issued in the case of non-banking com¬ 
panies. The need for this distinction can be well understood, when it is known 
that a banking company is far more susceptible to loss of public confidence thflR ■» 
other companies, if its credit is allowed to be assailed. The rcquirenicnt that 
an application for th'' investigation of the affairs of a bank must be supported 
by the holders of at least one fifth of the subscribed capital, acts as a* check on 
frivolous applications promoted by petty jealousies, or malic^ on the part of a 
few shareholders. This does not, however, bar the Registrar of Joint Stock 
Companies from calling, under section \‘M,ibid., for such additioivjil information 
as he may require or from mal ing a report to the local government for invest i- 
gation into its affairs. ' r ^ 

.Accounts of branches beyond British iNDi.4-^-Thc ne.vt distinctive 
feature of the company law which applies to joint stock banks is that made by 
sub-section (3/ of section 145 of the Indian Companies Act, 1913 (VII of 1913)., 
Where a banking company has branches, carrying on business beyond the limits 
of India, it is sufficient compliance with the require,ments of that section, if the 
auditor is allowed access to such copies and e.xtracts taken from the books of 
account of the branch as have^becn transmitted to the head office of flic com¬ 
pany in British India,‘whereas in all other cases, tfie section reipiires the pro¬ 
duction of the original books of accounts for inspection by the auditor^;. 

Not to create any charge upon unpaid capital —Section *i77J of tlie 
Indian Companies Act, 1913 (VII 'of 1913) prohibits a banking, company from 
creating any charge upon any unpaid capital of the company and if created, 
declares it to be invalid. * 

No non-banking subsidiary companies —Section 2^7M of the Indian 
Companies Act, 1913 (VH of 1913) states that a banking company sha[l not 
form or hold shares in any subsidiary comiiany, e.xcept a subsidiary (ompany 
of its own, formed for the purpose of undertaking and e.xeciiting trusts, nnclei - 
taking the administration of estates as e.xecutor,*trustco or otlici^wisc and such 
other purposes set forth in section 277F, ibid., as arc‘incidental to the llu5.ine>s 
of accepting deposits of money on current account or otherwise. * ‘ , 

Stay of proceedings ag.\inst a bank —Section 277X of tlie Indi.in 
Companies Act, 1913 (VII of 1913), confers poweV on the ('ourt to make an 
order staying the commencement^ or continuance of all actions and proct ed- 
ings against a banking company, which is temporarily unable to meet its obli¬ 
gations, if it is satisfied from a report of the Registrar that the circumstances 
justify the intervention.. » 

Form of the Balance Sheet. 

Suggestions accepted —In the first two editions of this book] suggestions 
were offered for the improvement of tho fosm of the baelancc sheetlof banking 
companies, and we are glad to find thafi the Indian Companies (Amendment) 
Act, 1936 (XXII of 1936) has incorporated most of them. (See Fornf F in the 
Third Schedule). 
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BAt> AND DOUBTFUL DEBTS —It Was common practice of banks to write 
' off bad debts, and make no mention of them in the balance sheet. And if they 
were not written off, a special provision was made out of profits or reserve fund 
to square off the bad or doubtful debts. The procedure was held illegal by the 
BomJjay High Court in 1927 (Z>. D. Shattid^sani v. Pochkkanawalla, 29 Bom. 
L. $1. 722) which held, that as long as the bad debts were not actually expunged, 
a provision must be sl^^n on the other side of the balance .sheet as “ Provision 

• T8r Bad and Doubtful Debts.” As,a result of the Court'.s.obscrvations in the 
case the foljowing notificati(fn in modification of the requirements of form F 
under s«:tion 132 (2) of thc*Indian.Cojnpanies Act, 19J^3 (VH of 1913) was 
issued by the Government of India, Department of Commerce, on 29th March, 
1927, as follows * 

” In*the column headed ‘ Capital and Liabilities ' to the sub-head ' Provi¬ 
sion for Bad*and Doubtful Debts ' the words and brackets ” (in the case of 
companies other thai^banks) shall bemadded.” • 

” In the column^ headed ‘ Property and Assets ' in the sub-head ‘ Book 
Debts ', after the words ‘ Book Debts' the wards and brackets “ (other than 
^ bad and doubtful debts of a-bank for which provision has befn made to the 
satisfaction of the auditors) shall de added.” 

Banks must disclose doubtful debts— In the second edition of this 
book we expressed our doubt .as to Ihe advisability of the changes made by the 
.above notification and the legislature is to be congratulated on having now 
done .away with the provisions pennitting banks not,tcPdisc(jise bad and doubt¬ 
ful debts in their baLancjc sheets (Appendix A. Form No. 2), if ya ovision for 

them had been made to the satisfaction of the auditors. * 

• 

ConcesskTns to i>RiVi?TE COMPANIES-— Joint stock banks may be regis¬ 
tered either as public, or private comiitnies. Private companies have the 
following advaintages over public compaifics:— 

(1) Private companies need not file a statement in lieu of prospectus. 

(2) They can commence business and exercise borrowing powers as soon 
as they are incorporated and need not comply with the other requirements 

enforced upon public compaBies for the coAimencemcnt'of business. 

• * • • 

• (3) •'I'hey are not required to fonvard a statement in the form of a 

’balance sl^eet to the Registrar of Joint .Stock Companies. 

• 

(4) No reports arg required to be filed by them unlike in the case of 
public companies. 

(5) Their accoinits need not be audited and certified by Regi-^tered 
Accountants. 

• • 

(6) Tire requirements as to ” ml^iimum subsiriptidii ” do not applv to 

them. • • * ' 

(7) * They are free from the requirements in regard to the appointment 
of directors by the articles of association, the consent of the directors to act as 

• such and Jhe conditions requiring t|;te directors to take up and pay for the quali- 
ficatioif snares, if any, as is necessary in the case of public companies. 

• # * 

• (8) They need not,disclose their financial position to their rix uls, as they 
are hot cdmpclled by,law tft file their annual balance sheets with the Registrar 
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of Joint-stock Companies though they are required to disclose the amount of 
their paid-up capital and indebtedness secured by mortgages and charges. 

(9) They arc not required to file the Statutory Report with the Registrar 
of Joint Stock Companies. 

(10) The provisions of sect ion 79 of the Indian Companies Act as amend¬ 
ed by the Indian Companies (Amendment) Act, 1936, as regards m.eetings'find 
votes, do not apply to private coinpanies. 

(11) 1 'he provision as regards retirement Of directors by rotation, does 

not apply to them. , ' * 

(12) The provisions prohibiting loans to dijectors or to mana]ging agents 

do not apply to private companies. ' ,» 

(13) Tlie provisions as regards the duration of managing agenty, or the 
remuneration of managing agents, arc not applicable to private'companies. 

(14) The provision la.ying down that the number, of directors appointed 
by the managing agents not to exceed'one-third of‘ihe total number of direc¬ 
tors, does not apply to private companies. 

< ^ 

Restkictions ox private cctMPAXiK.s—Th'^y are, however, subjected to 
certain restrictions which make a private company a very unsuitable form of' 
corporation for the purpose of carrying on banking business. The following 
are the restrictions put on ])rivate companies :— 

(rt) The right to transfer ;,hares is limited. 

« 

{b) rhe number .of members of a private company is limited to fifty, 
exclusive of persons who arc in the employ of the company. Provided that 
where',wo or more persons hold one or more shares in a company jointly, they 
shall, foT the purposes of this definition, be treated ;is a single member (the 
Indian Companies (Amendrnent) Act, 1936 (XXII*of 1936). 

(c) Private companies are prql'ibitcd from inviting the jniblic to subscribe 
to their shares, or take up their debentures. 

^ ^ « 

Matters Pertaining to the Starting of New Banks. ' > 


We now pass on to the consideration of certain important questions which 
arise in eonnection wjth the promotion of new biyiks. 

Restrictions regarding name —The law does hot fay down any lestric- 
tion as to the selection of th** name of a company except, that firstly, it should 
not be similar tour identical wifh that of acompan)^ already in existf-nce, unless 
the company in existence is in the course of being dissolved and signifies its 
consent in such manner as the Registrar of Joint Slock Companies requires; 
and secondly, a comjiany shall not, be registered by a name which contains any 
of the words " Crown,” " Emperor ”, ” Empress ”, V Empire ”, '* Imperial " 
“King”, “Queen”, “Royal”, “Federal”, “State”, “Reserve Bank”, “Bank .of 
Bengal”, “Bank fcf Madras”, “Bani: of Bombay”, or such other words as 
may suggest .or are calculated to suggest, the patronage of His'M.ajesty, or of 
any member of the Royal F.amily, or any connection with Ilis .Majesty’s Gov¬ 
ernment or any department thereof, except with the previous consent in wriGng 
of the Governor-General in Council. Nor,,may any name contain the word 
Municipal ”, or “ Chartered ”, or any 'o^hcr word which suggestii. or is cal¬ 
culated to suggest, connection with any Municipality pr other local authority, 
or with any society or body incorporated by Royal Charter. The*provision 
with regard to the use of terms “Federal”, “Sta(c”, “Reserve Bank”, 'IBank 
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of Bengal”, "Bank of Madras”, and "Bank of Bombay”, however, does not 
apply to companies registered before the commencement of the Amendment 
Act of 1936 (section 11 (3) of the Indian Companies Act, 1913, as amended by 
the Amendment Act of 1936). 


INCLUSION OF WORDS " BANK ”, “ BANKER ” OR ” BANKING COMPANY ” 
IN xflE NAMES OF COMPANIES DOING BANKING BUSINESS —In the proposals sub- 
,.\iitted by the Reserve Bank of India for a special Bank Act it is suggested that 
after the expiry of two years from*the commencement of the proposed Act, 
no comp^ny'shall carry on the business of banking in British India unless it 
uses as par4. of its name at least Sne* of the words ‘‘bank ‘ banker' or 
‘ banking' and c^'cry compahy which uses as part of the name under which 
it carries^ on brfsincss any of the words ‘bank’, ‘banker’ or ‘banking 
shall be deemod to be a banking company and shall be subject to the provisions 
of the proposed Act as such. 


No INJURY TO AN^]:x«sTiN(i coMP/»NY~As regards the first restriction, it 
may be mentioned that a mere similarity in name is not considered a sufficient 
ground for refusal to register it, provided the u*j of such a name does not injure 
, the business of the existing fiim or company. Thus, if the nan\p of a projwsed 
bank is similar to that of a company not engaged in banking business, there 
can be no objection to its registration as a bank on the ground merely that it 
bears a similar name. 


A SUGGESTIVE NAME —Leaving aside tlie*legal restrictions regarding the 
name, it is desirable that the name should not only*be simple and easy to 
remember, but also indicative of the particular branch of the business in which 
the proposed bank is going to take a predominant interest. For instance, if 
the proposed tank is started to finance tindiistnes, the word ‘‘ industrial ” 
should form a part of its name. 

(.'apital —Section 277(1) of the Indian ('ompanies •(Amendment) Act, 
1936, until the amendment of the 7th March 1944 referred to below, contained 
only the undermentioned provision in regard to the capital structure of a bank¬ 
ing company. 

" Notwitlistamling anything contained in s^setion 103, no banking company, 
incoqjoratcd under this after the comKienceinent of this Act. shtall commence 
■business unless itharcir have been allotted to an amount sufHcient to yield a sum of 
at ICtTi^t lifty thousand rupees as working capital, and unless a declaration duly 
verified by an alTidavit gi^ed by tlie directors and the manager that such a sum 
has Been received by way of paid-up capital liaf> been filed with the Registrar.'’ 

The amendment of the 7tli March 1944 Section 277(1) reads as follows :— 

" Notwithstanding anything contained in Section 103, no banking company 
incorporated under this Act on or after tfie l.‘5th day of January, 1937, shall com¬ 
mence business unlcSs shares have been allotted to aa amount sufficient to yield a 
sum of at least fifty tlious.ind rup«es working capital, and unless a declaiation duly 
verified by an affidavit signed by tlie •firectors and the manager that siiclt a sum 
has boeif received by uay of paid-up capital has been filed with the Kegistrir.” 

“ N# banking company, whethw incorponited in or outside British India, if 
incofporat*!d on or after the 15th diiy January 1937, shall, after the expiry of 
tw(k years from ^tlie coinmUbncement of the Tadian Companies (Amendment) Act,, 
1944, carry on business in BtAish*lndia unless It safistics the following conditions 
namely;— • 

(ce) that^he s'ubscribfid capital of the company is not less than half the author- 
iz«d capital, ^nd tlje paid-up capital is not less than half the subscribed 

• capital, and • | 
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{h) tha,t the capital ot the company consists of onlinary shares only, or ordinary 
sli.irrs and such preference shares as iiniy Jiave boon issued before the 
comineiicement of tJie Indian Companies (Amendment) Act, 1944, only 
.ind 

((,) ilial the voting iiglits of all sharoliolders are strictly pioixirtionatc ^ Uie 
contribution made by fhe shareholder, whether a preference bharenolder 
oi an ordinary shareliolder, to tiie paid-up c.ipiLal of the company.” 

In the proposed bank bill, ific follo^ving ^urllicr provisions hayo been 
nade:— , • , 

r • ® 

” 1. Notwithstanding anything cont.iined ir^scction 103 ot the T.nili.in Coiii- 
jianies Act. 1913 (VI1 of 1913)', no Ixinking comp.iny in exfttcnc# on the 1st day of 
January 1945 shall after llie expiry of two \ears from the cofliinencenjent of tlie 
Act cairy on business in Untish India, and no other hanking comp.iny sli.ill after 
the comineiicement of this Act commence or carry on business in lirili«h India, unless 
it has a paid-up capit.il and leser\c- ■ 

• # * 

(i) of not less than tifenty lakhs of rupees, if it has a place ot business in India 
outside llie ]>rovince in which it has its principal plaCe of business or if itixis 
Its piincipal place of business elsewlieru in India than in British India, or 

pi) Ill a case to which clause (() docs not apply, of not lejss than— 

(a) h\e lakhs of rupees in respect of a place of bflsiness at Bombai or Calcutta, 
jdus 

< 

{b) two lakhs rupees in lospcct of eac*li town (other than Bombay and Cal- 
cuttiv) having i. population ot o\rr 100,000 fii which it has a place ot busi¬ 
ness, plus 

' (r) ten thousand rupees in rpjiect of each pl^ce ot business,c‘lsewlicre ; 

ProNided tliat mi tlie case of banking company to which only sub-clausc (t) 
of clause (if) i^ applicable the niiifinium amount of paid-up capital and reserve for 
the purposes of this sub-section sliall be one lakh of rupees. 

% 

Provided further tliat no banking company shall be required to ha\c papl-up 
a]utal and reserve exceeding twenty lakhs of rupees. 

« 

2. bankiii" compaily incj'^rpomted elsewhere than in I’.rilnli Indi.i or the 
Vnited Kingdom .shall Ixj deemed to have complied*with the provisioiii of sub,-section 
ri) only if It keeps deposited with the Reserve Bank an amount not less than the 
minimum amount of paid-up capital and re.servt, recjiured in its case under \hafc 
suh-soetion either in c.ish or in unencumbered apprijvcd securities or pi.rtly in ciish 
.ind partly in such seernties.' 

% 

3. No banking company, whether incorporatetl in or outside British Iiuli.i, if 
incorporated on or after the l.Sth.'l.iy of January. 1937, sh.all after the 30tli day’of 
June 1946 cari> on business in British India un!es.s it jsatislies the lollowing condi¬ 
tions, namely' :—- 

‘ r 

(a) tliat the'siibscrfbed capital of ^hc company is not less than lialf the anlliorised 
caifatal.and the paid-up caiiital is not less than half tlle subscribed capital, and 

{b'j that the capital of the company consists of ordinary shares only, or ordinary 
shares and such preference shares as may ftave been issued before the 1st davof 
July 1944 only, and * « , 

*■ «i 

(c) that the voting rights of all .shareholders a\c strictly proportionate to the con- 
tnbulion n.ule by the shareholder, whether a prefcrtince shareholder or an 
ordinary ‘•iiaiclioidcr. to the paid-up capital vf the company.” 



BANKING ORGANIZATIONS 


59 


Population and banking capital— In the United States of America, the 
minimum capital of a bank seeking registration under the National Bank Acts 
is fixed as follows :—$25,000 for places having not more than 3,000 inhabitants ; 
$50,000 for towns whose population exceeds 3,000, but not 6,000; $100,000 
for towns with a population between 6,000<in(l 50,000 pei'sons, and $200,000 
for places with a population of more than 50,000. The law .provides that a 
, l^ank cannot be started in Japan with a ca])ital of less than a million yen, but 
an exception is, however, ma<^le in the case of small towns with a population of 
less than lOjOOO inhabitants, .where the capital of a bank may be 500,000 yen 
or more.. In the case of banks to be started in large cities, the capital shall be 
such as the finance member will designate, but in no case shall it be less than two 
million yen. THe minimum capital required in Canada is $500,000, half of 
which sha^l have been paid up before a bank can commence business. 

• 

Some relationship between capital and reserve ilnd and deposits 
desirable —^VVhilc one m^y agree witligthc view rtiat capital and reserve fund 
need not fluctuate with the deposits of a bank it is rtbeessary that the law should 
lay*down a minimum* percentage between capital.and reserve fund and the 
deposits. This view seems to have the siqiport of the leading English banks 
* which have from time to time raised their capi 1 al .so as to give adequate security 
to the depositors. It is, however, not suggested that every increase in the 
amount of deposits held b;^ a bank should be accompanied by a corresponding 
increase in its capital and reserve fund. ^ 

Other considerations —From the above, it wilUie clear that the larger 
the population to be .ser\’ed, the greater should generally be the capital of a 
bank. Of course, in addit'ion to the cpiestion of population, other fact(^-s such 
as the class of/:ustomers a^bank is likely to have and the business ^hich the 
bank propose to carry on, .should determine the amount of capital a hank 
should have. 

• 

The fact that the requirement regarding the minimum amount of paid-up 
capital a bank nftust have was not made applicable to bank<r incorporated 
bcfdie the 15th January, 1937, did not find favour with some bankers and 
ronsequcrftly the proposals incorporated in the proposed Bank Act require 
that even banks already started will have,to cdniply with the now provisions 
within two years alj^er tlie passing of the said Act. Tliey fail to realize that 
while passing the Gompanie^s Amendment Act of 1936, Government did not 

wish to give retrospective effect to the provision. 

• 

Minimum propoktio4t between .subscribed and authorised ( apital 
and between subscribed and paid-up capital —With a view to stop the 
undesirable practice of floating banks withJarge amounts of authorized capital 
and then commencing business irrespective of the amounts of sub.scribed and 
paid-up capital the Indian comp:uiies (Amendment) Act of 1944 requires 
that no bank, if incorporated on or aftef the 15th day of January 1937,* shall, 
after the expiry of two years from the commencement of the said Act* carry 
on business ii>British India unless its subscribed capital is not less than half 
tl\p authorised»capital and tl;e paid up capital is not less than half the sub¬ 
.scribed cq|>ital. • , , 

Clashes of shares— Althougli banking companies generally have only 
ordinary shares some flanks Were recently floated with two or more classes of 
share’s—ordinary shares oisaytRs. 50 or Rs. 100 each and deferred shares of 

• • • • I 
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Rc. 1 each with ctiiial voting powers to enable the promoter to have a control¬ 
ling interest without investing large sums of money. As already stated the 
Act of 1944 lays down that the capital of a banking company shall consist of 
ordinaiy shares only or ordinary shares and such preference shares as may have 
been issued before the commencement of tlie said Act only and that the voting 
rights of all shareholders arc strictly proportionate to the contribution made 
by the share holder, whether a perference shareholder ^^)r an ordinary shar^^ 
holder, to the paid up capital of the company. ^It is, however, to noted * 
that the wording of this provision is likely to create some confusion in case a 
bank issues new sharos on which calls»are yet to be made before the'paid up 

amount on such shares comes up to the amount paid on o\d shares. ‘ 

• 

Dknomixation of shares— As to the division of capitill into jihares, it 
will be noticed that, in almost all countries, the old practice of issuing shares 
in large denominations is being ggiven up in favour of issuing them out in com¬ 
paratively small denominatidns. This js partly duetto 4hc fact that the pro¬ 
moters of modern banks cdinpelled, whether by law or by necessity, to start 
with a largo amount of capital, l^ive to approach for it cve*h persons of modeifitc 
means, and also partly because they have to enlist the support for the sake of 
business, of as large a number of persons as possible. Peojde also go in for * 
these shares of small denominations readily, as their liability, incase of failure, 
is limited (july to the extent of the face value of the sliares held by them. 

P.AYMENT OF SHAKES—Tlic hiws as Well as the practice of certain countries, 
such as tlio I'nited States of America and Germany^ are in favour of the pay¬ 
ment of the whole or the luajor part of the capital whereas, in England, bank 
shares are very seldom paid up in excels of lifty pci cent, of their face value. 
As in oth^r respects India generally follows in the footsteps of England ; Indian 
banks have, in recent years, adopted the policy of calling only about half the 
amount due on their shares, while tl^.‘ balance is kept as reserve liability to be 
made use of in case of lailure. liift ( eutral Mank of India Ltd. has, like the 
leading English banks, converted its uncalled cajiital into reserve liability so 
as to afford greater security to its depositors, as its uncalled capital will be 
called only in case of the litjuidation of the bank. 

I 

t 

The Directorate. 

Appointment - In order that a joint stock company should carry on its 
business, it is the duty of the shareholders to elect ascertain number df directors 
from their own number and to place in their hands tlje control of the concern. 

In this connection it is to be noted that Section 277H of the Indian 
Cfimpanies (Amendment) Act 1944 lays down that no banking company which 
carries on business in British India, shall after expiry of two years from the 
commencement of );he sajd Act, employ dr be managed by a managing agent, 
or any person whose remuneration or part of whose remuneration takes the 
form of commission or a share in the profits of the Company, or any person 
having a contract with the company for its management for a pe'riod exceeding 
five years at any one time provided that the period of five years shall, for the 
purpose of this Section, be computed from th<- date on which this Section comes 
into force and provided further that any'such contract may be rfenpwed or 
extended for a further period not exceeding five years jft a time if and so often 
a.s the directors think fit. ' 
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Often the first directors arc appointed by the articles of association and 
the others are elected at the annual general meeting—a certain proportion 
retiring by rotation each year and their places being filled by election. 
Whatever may be the nature of the business of the company, the directors 
mu§t be such persons as enjoy the confideiK^e of those with whom the company 
may liave to deal; as this is particularly true of a banking company, whose 
success depends almost entirely on public confidence, it is absolutely essential 
ihat only persons who can inspire suoli confidence, should be elected as 
direct6rs. , 1 

Representation of DF!posiToms on boards —In vjew of the fact that the 
depositors of a bai^king cc^npany have a stake much larger than that of its 
shareholders itWs considered desirable to provide for the appointment of one 
or more’members {)n the board of directors of the bank by the depositors. In 
this connection attention is invited to the provision made in the new Insurance 
Act by which policyholders of life insurance companies are given the power to 
elect their nominees^n the boards of directors ofjnsurance companies. 

Undischarged Insolvent not to act as J^irector. 


Section 86A of tlu" Indian Companies Act, 1913, as amended by the Act 
of 1936, makes it on oilence, punishable by imprisonment for a period not 
exceeding two years an^/or fine not exceeding one thousand rupees, for an 
undischarged insolvent t(j act as director, managing agent, or manager of a 
company. The application of this section e.vtends to companies incorporated 
even outside Britisli India, provided they have witlijn it an established place 
of business. ' * 


Pecuniaky and oriiiCK ()l alifi( A'1I()NS - “ A bank director,” ^aysGilbait 
(The History* Principles *nd Practice of«Hanking, by J. W. Gilbart, Vol. I, 
p. 397), ” should be in good pccuniarypcircumstanccs. It should be a most 
wholesome regulation, were it stipulated iii all deeds of settlement that no bank 
director should be privileged to overdraw liis account. The great facility 


which directors §njoyed of raising mon(;y by overdrawing theii»bank accounts, 
has in some instances resulted in extensive commercial disasters.” Ihe his¬ 


tory of recent bank failures in India fully bears out the truth of this statement. 
I'hc pecuniary (pialilication of a directoi^of accompany is to hold a certain 
number of Ms shares. /Mthough this is by no nu'ans an important qualilication, 
itjs alwajfc; required on account of the W'ell recognized principle, that a stake in 
* the undertaking is the b(ist guarantee of fidelity to the company’s interest.s. 
Titled persons should not be appointed as dhtictors merely on account of their 
titles. A well-known d(*;tor, who was on the top of his profession, accepted 
the chairmanshij) of the board of directors of a bank, and it is no wonder, the 
bank had to close its doors, because, althOugh fully competent to e.xamine the 
pulse of his patients afld prescribe suitable medicines, he was neither <iualified 
•to feel the pulse of the money-market, nor able to supervise the wwk of those 
who were mAnaginff or, as in fact, mismanaging the*lxinkT 

Mixture of special and non-special minds - To quofe Mr. Bagehot, 
” One of the njost sure principles ” to be kept in view at the time of appointing 
ifhitable •persons as .director^ “ is that success depends on a due mixture of^ 
special find non-special minds-^of*minds wliich attend to the means, and of 
mind9»wliich attend to the end. ^he success of the great joint stock banks of 
London—the most rdmarkalfie achievement of recent business, has been an 
of th^use of thifi mixture. These banks are managed by a board of 
•I 


exqfaple 
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persons not trained to the business, supplemented by and not annexed 

to, a body of si>i'ciallN- trained officers who have been bred in banking all their 
lives. Tlio^e mixed banks have quite beaten the old banks, composed exclu- 
si\-ely oJ pure hankers ; it is found that the board of directors has greater and 
nuiro tlexilde knowledge, more injyght into the wants of a commercial commu¬ 
nity, know.s when to lend and when not to lend better than the old balokers 
who had nc\ er looked at life, except out of bank-windows " (English Consti¬ 
tution, 2nd edition, ]>. 197). The.'A' wordsare as true bj-day, as they werCtTl* 
Bagehol s dav. f • 

' , ■ • • 
bi’F(,i.\i.Lv qrAL<i-ir:i) oikh TOKs*roKsi'i t iALisirn ban Ks--Besicfts having 

tlie general qualitications, viz., .sound judgment,^uudenqc, sagacity, common- 
sense, strict integrity and uprightness, the directors should be well up, in 
particular, in the business the bank proposes to take up. For instarfee, if the 
bank proposes to take particular interest in tinancing the textile industry 
persons having connection \vifh that industry will bo most useful, provided 
they satisfy tlu' other requirements, ‘l^eing more in touch with tlie leading 
textile concerns, thev will liave a fair knowledge of the financial position of sucli 
conct'ins. It a haidv's hit'^ines'?^ extends ovc'r a large area, it is desirable fliat 
a^- far .is possible the. most important ei'iitresin that area shmild be repre-^ 
sonted on the lio.ml of the bank. 


A niKKi lOK oi A H\NK OKDIN'AKILY NOl To <0' ON Tilt: BOARD OF ANY 
OTHiCR BANK —It is geuerallyVonsidered undesirable to have on the directorate, 
person- who are directois of ihore than one,bank. In the I'nited States of 
Atm-rie.t. the ( l.iyton .V t nf 1914 forbids this “inter-loeking of directors.” It 
provides that no ])er-nn- should be a director or other oftieer or em])loyee of 
more t*iMn one member bank of the Feder.il Ke.seive System, if such a bank 
has dej'otit^, c.ipital, .ind spiphis,iiggreg.iting to niore than .5jnillii'ti dollars. 
Rule d9 (2). Schedule II of the ImperiaUlank of India Act of 1920 (XLVII of 
1920) as amended bv Aei 111 of 19;fl, lavs down ; 

\() jM-i 111 .-li.iil 1 ), (jii.iiiiicd ill Mi\c .1., ,1 iliRi'tor "I .IS ,1 Till inlirr ol ,i T.oc.tl 
'.111 if ill- iiiild., t'-i- dill,,. Ill ilii'iitnj, ])r<)\isl..ii,il (liHitor, |)HiiiioU’r, agent or 
11I..C! 1 III .iii\ jonn si'll k Ii.'nk I'st.ihlislifil m liaMiiit .1 iVaucli or agenev in 
ill'll Till'll, (.1 r.iiti'li Jiiivni.i or ailM-rtisnl .0; .iliouL to bo eslatilislieiMir to 
M- iM.ir, b nr ,i”ini\ in Dnii'li Iiidi.i or riiilish I’liinn.i. rroMiW-il tlial tliis 
•: .■Llii.’t nil 'hall not .l•|'pl. lo .'iii\ juisim Ijiiiit; a (lii'ielor ol a joint stock 
i''.i\ 1 »> ni'iiiin.itnl .1^ .1 (livi'i tor iiiuler the piiaisioii of < lause (iv) ol 
'■.in--i I til'll . 1 ) 111 'Cl lion US, f'l' if hi i' ,1 s.il,lin'd oltlcorMf tl*.- ('row if, not s^iuei.illv 
. ii "O'l'il b\ ti,i, \i t, III-li\ the ('•■iiiral (Imeniiiienl, toseiAcasa n*cmbcr. • 

MtniLuiv srnioii in ol ihe Re-ervr' Ikink of India Act 1934 (JI of 1934J 
disqualifu s .i pcivon who is .i director ol any bank other than a bank which is a 
.society regisu red or rleemed to be registered under the Co-operative Societies: 
Act, 1912 (If ol 1912; or any othej- law’ for the time being in force in British 
India relating to eo-oper:iti\c societies. 


C ndi>irabilitv. OI' iNTERLtA KiNc. DjRECTOl'is. —The I'casoii for deprecat¬ 
ing tlie interiorkini*of directors is simftle. It tends towards division of interest 
and nfay e\rr» le.id in tJif sacrihee of the interests of thc’onc for the benefit of 
the other. Tlie reason for excluding from the Central and LiJcal Boards of 
Central Banking institutions, wherever they exist, persons •connected with 
other banks is ditlercnt. The main function pf a CentraHJanking institution is 
to rediscount the bills held by its member Ixmks and it will not have. Jinfettered 
dis''retion ,which it mn*;! have to accept or reject the paper, if a director of a 

member bank is aiso it.s director. It may lead to unfair tfeatment sSid all its 
concomitants. - - 
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Legal position os directoks —It would give a very erroneous idea of 
the position and functions of directors to speak of them as merely trustees 
except in a modified sense. Rather, they are “ commercial men managing a 
banking concern for the benefit of themselves and the other shareholders." 
They^old a legal position which is partly thq.t of the agentscand partly that’ ot 
the truslees. In allotting and issuing shares, debentures and stock, making 
calls and passing tranter of shares, they act as trustees for the shareholders, 
•wiiile in conducting the business of,the bank they act as i,ts agents. In this 
latter capacity they can bind!the bank only for such transactions as arc not 

ultra vires the bank. * , , ^ 

• 

Discretion of •directAks— Generally speaking, every company ami 
especially a baiikmg company, has one main object, with several minor onc.-^ 
clustering around it, for the easy attainment of the main object. But in the 
absence of ail* e.xpressly stated provision in the .object-clause of the memoran¬ 
dum, it will be ultra virgs the company to undertaka to do any kind of business 
not provided for in the mdhiorandum. ‘Towards the end of the object-clause, 
the* is often found a general proviso, e.g., “ and to do any other kind of busi¬ 
ness tiiat the directors may think proper.” Such d clause is essential, as the 
•directors must have a free hand and a wide discretion to deal w4th the exigen¬ 
cies of the commercial situation and to e.xtend and consolidate the bank’> 
business. But they are to*use this discretion so long as they keep within the 
limits set by the Company’s Mcmorandiiin and Articles. They are not autho¬ 
rized in any way to undertake wprk of a naturC different from that which the 
company is authorized to [lo by the main object-chnis<? unless there is an ex¬ 
press pro\ision for the same in the tjlijcct-clause- The diroctois, as trustees 
of the powers given to them by the shareholders, are requin'd to exercist those 
powers as carei^illy as possible, in the bestjntercijts of the company.* 

Directors’ Civil Liability. » 

I iiRhi; lYPES—The directors are not to be held liable'for mere errors ot 
judgment, still les^s for being defrauded ; all that the law requitics of them i-^ 
that,.they slujiild be faithful in their duties as agents of the company. Thcii 
civil liabilij:y may he classified under the following three heads : (i) their lia¬ 

bility to those <lealing with the bank, (ii) their Ikdulity to the shareholders of 
the bank, ami (ih) their liabiltfy to the banl?itself. * 

, •To TinAE DEALING wiTU THE DANK- Liability under the first head will 
arise when*>the directors of ft banking company enter into contracts which are 
not binding upon the company on the ground of their being ultra vim. Fo^ 
instance, if the directors or a joint slock bank take a bullish view of the cotton 
market and make a forward purchase of 1 ,^00 bales of cotton on behalf of the 
bank, no claim for a posijible loss in the transaction can be maintained against 
the bank, on the ground that it is no part of the businc.ss of a bank to speculate 
irf cotton. Anything done ultra vires tli^c bank cannpt be Ratified, even.if all 
its share-hoklA's are willing to do so {Irving v. Union Bank, P.C. 3 CaU 280) 
(285). Such a contract, however, may be binding on the directors who ac¬ 
tually-enter inlq it, on the ground that a person who induces another to entei 
inrt) a contract with,a third Party by an unqualified assertion of his being 
iiuthorized to act as agent for sucR tlfird party, is answerable to the part/ who 
is so led*to make the contract, for any damages which he may' sustain by reason 
of the assertion of^utlfority being untrue {Collen v, Wright (1857), 8 El. and 
. Bl. 647), The sime will be tlic case, if a director endorses or draws a bill 


l 
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without making it clear that he is acting as an agent of the company. For 
instance, if a bill is endorsed by a director in the following manner:—H. L. 
Avari, Director of The New Indian Exchange Bank Limited, he can be held 
liable to the holder of the bill because the indorsement does not make it clear 
that the director'acted as an agent of the bank, though', in case the iodorse- 
ment is in fact made on behalf of the bank, he has a right to be indenfnified by 
the bank for a casual mistake in indorsing. , 

To siiAKEiiOLDKRS AM) CREDITORS—Lndcr ^ic .secoiid head, dirci:tors are 
liable to the shareholders for any misrepresentation or any false statement in 
.iny j)rospectus or 'report, which they may issue. They make themselves 
personally liable to persons, who, induced bj’"statements contained in such 
reports, subscribe to the shares of tlic bank.; Similaily if'a persejn is led to 
.give credit to a bank on account of some misrej)rosentation on«the part of any 
one or more of its directors ami his money is lost he has a valitl claim against 
the director or directors rc.^])onsibl(' for the misrcprcsrntalion However, the 
court will not, as a rule, interfere, with the discretion of the directors hoiK'stly 
exercised, in the managcnient^of the bank’s affairs. * 

To THE —Umler the thiril head, dircclors are liable to the bank and 
this liability will arise in the following three diflercnt ways. 'I he ground of 
this liability is the element of irusieeship in the oj^ice of a director. 

Uor '^cciii pni/ils, Dircciors miisi not accept presents in ca^li or shares, 
or in any other form, from .my piaimoter of<he companv, nor must they make 
inv proiit in ihe.m.itierM)f thoir agency, witliout'the knowledge and consent 
of their principal, the companv {l\c Xnrlli A it si ml in ii TofUnry Co., Archer’s 
Case (1892), 1 Cli. 322). They must not, in otlier words, pul thenisches in .i 
position in which their duty to thf bank and tlie»r own inteii.«is clash, or may 
even be suspected of '•lashing. J Ijoy must account to the bank for any .•'Ccret 
profits made by t)icm [.\lc.\aiidcr v. .liiloiinilu Tele phone Coy. (1900), 2 Ch. 53 
(67, 72). ). If, for e.\<imple, a payment is m.idc* to a dire* tor to induce him to 
'^auction a loan to a customer, the b.mk is i-ntitled to (lain* tlie mone.y so jiaid 
to the director, as money receiv('d by the directia- for .md on beh.df of fh« b.uik 
and held by him in tnisi for the b.mk. . 

fur uiisapf-ropriaiimi and mj sap plication. ^ A diri'clor i.s li.dile for niis- 
.ippropriation as well as nn.sapjilication of the bankt’s myiiex. 'An iiis/.incc of 
sUch misajgdication would be tlie ])ayinent of dij. ideiids out (tf tiutshare. capital 
and if the (liieetois auihoiize the jiaymenl of siuh dividends, they will be p(!r- 
sonally liable tft the bank and bound to refund to the bank any m(jneys, so paid 
out to the shareholdcis. They will also be held‘guilty of “ misfeasance” or 
breach of trust and held li.d)le to the bank when they return i.ipit.al to the 
shareholders or spend money of the bank in " i 'gging ” the market or in buying 
the bank’s shares, or paying commission for underwriting the shares of the 
company (except jo thtf extent aut^iorizerl by the articles). .\11 who joiif in 
the act of misapplication are jointly and severally liable,to the^ank to replace, 
the sums so misapplied. Sometimes, the financial position of the directors 
guilty of misfe.asance is so hopeless that both the shareholders 5nd«the creditors 
are reluctant to spend money on prosecuting artd bringin,g them to Ijpok, th«ugh 
they are respon.sible for the state in whffch Kie company finds itseW, thanks to 
their mismanagement, manipulation of accounts, or fraud. Sucfli»directors 
should not, howevtu, be allowed to go scot free; and rflust J)e prosecuted in the 
interests of the investing public. • 
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/ Loss due to gross negligence. Loss due to gross ne gligence of any one of the 
directors may similarly be recovered, in certain cases, from the directors guilty 
of such negligence. The extent of negligence which makes the directors liable 
can be gauged from the following extract from the judgment of Lindlay M, R, 
in Lagunas Nitrate Co. y. Lagunas Syndicate (1899), 2 Gh. D. <^35, where he said ; 
“ Thc»amount of care to be taken is difficult tD define; but it is plain that direc¬ 
tors Are not liable for all the mistakes they may make, although if they had 
^taken more care, they might have avoided them ; sec Overend Gurney 6- Co. v. 
Gibh (1872), 5 E.I.A. 480. Their nej^ligencc must be not life omission to take 
all po.ssibje care, it must be nruch more blameablc than that; it must be in a 
business Jjcnfe culiJable and gross. I do rfot know how better to describe it.” 

Indf.mnity voiiJ- Thc indemnity clause generally appearing in 

the Artiejes of ^Association formerly enabled the directors to escape their 
liability in cases of proved neglect of duty, but thc English Companies Act, 
1929, has deefared such clauses as void, ('ourtf. of law have been empowered 
however, to indemnify #)r relieve from lii^bility on sack terms as may be deemed 
fit, whetlicr wholly or ])ai tV» director, manager, f)llficcr or auditor of a com¬ 
pany, who is proceeded against for negligences, default, breach of duty or breach 
of trust or on application fron^ such person who has*reason to apprehend that 
•a claim may be made against him in respect of such an offence,*providcd that 
such director or other officer, as heretofore mentioned, has acted hona fide, 
honestly and reasonably ar*! ought fairly t(j be excused. It will not be just to 
hold a director who habitually absains from board meetings liable for the acts 
of his colleagues, because he is not bound to attend all the board meetings. 
Following the English Act, section 86C of the Indian Coihpanies Act, 1913 (VII 
of 1913) invalidates such pijovisions as may be contained or incorporated in thc 
Articles of Association of or in any contract made with a com])any, calculated 
to exempt or indemnify any dii ector, manager or officer of thc company against 
any liability which, by virtue of any rule of law, would otherwise attach to him 
in respect of any negligence, default, breacYi^of duty or breach of trust of which 
he may be guilty in relation to thc company. Tlic only exception engrafted 
on the generality pf the section, is that contained in provi.so (c) ta that section 
which,’as aforesaid, read with section 281 provides for relief to be granted by a 
court. , 

Liability of birfc toi«s uxdkr the Indiai? Comf.vnies Act— Thc direc¬ 
tors o^a bank registered, under thc Indian lompanies Act, 1913 (VII of 1913) 
are^ilso lialjlo under the following provisions of the said Act:— 

Vmu'ue to put up^ sign board —Section 74 (1) provides that: If a limited 
company iloos not ]>aint or allix, and keep, painted or alfixod, its name in manner 
directed by tliis Ac.t, itrfihall be liable to a lino not exceeding filtv rupees for not 
so pninting or alfixing its name, and for every ilav during which its name is not 
so kept ])Hinted. or affixed, aird every officer of (he company, who knowingly or 
wilfully, autluirises or permits (lie default shad be liable to the like penalty. 

Use oi- the fulV namic of the co.mpa.n'Y.— (2) If any oflicor of a limited 
t ompany, or any person on its Imhalf, uses or antlioriscs the use of any seal 
puqiorliug to be a .seal of the companf wliercon its name iti not so engrav’en as 
aforesaid,* or issues or authorises tlie i.ssuc of any bill-head, letter-paper, notice, 
advertisement or other oflieial publication of tlic company' or signs or authorises 
to be.sigifcd on behalf of the c.ompany any bill of exchange, hniidi, promissory 
note, indorsement, cheque ^ir order for money or gooiLs, or issues or authorises 
to bff issued any bill of parcels,^invoice, receipt or letter of credit of the company, 
whefein its name is not mentioned iil manner aforesaid, In; shall be liable to a fine 
nqj, fixcecding five hundred rupees and shall further be ix*rsonally liable to the 
lioMer of any such bill of (Exchange, hundi, promi.ssory note, cheque or order for 
.money or ggofls for the amount thereof unless the same is duly paid by the 
. coipgany. “ “ 
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Ajiot’XT.'' or MJnsrKiurn and paip-I'P capital to rk pcni-isiiFn with that 
OF AcrHORr7i'i> CAPiTAi—SoclioH 75 (1) ibid: Slierc ;m\- iioHi-c, jid^’crtisoraent 
or oilier ii/iici.il jniblii jilion of a conii>aii\- rontafiis a .stalement of llie amount of 
IJic autln>ns»'«I «n]>ital of the company, .such iiotico, adviilis«‘m('nt or other official 
jiid>hcatii>n shall also contain a statcnici.l in an c<|iiallv piomincnt position and 
• in ccpi.iIU tpnspicuoiis char.irtcrs of the amount ol tlio n apital whicli has been 
siiK'-cribcd and the amount pafd up. , * 

(■J) An\ coinjianv vhuh makes tlef.iiilt in com]ilying with tlKi requirements 
of this section .ind e\erv oiiicer of the company who isTkiiowingly a isirty to the^ 
dof.iidt sh.ill l;e h.dilo to a fine no't exieotlMit; one thousand rupees. 

r.\ii i nr lo jioi n a.vm’al geni rai mei^tings once a year—S ection 76 
(1) t/wd : A general meeting of ^we^ry com|)any sh.ill be held withTn eighteen 
months Irom flic date of its incorporation ,ind thereafter once leflst in every 
\car .ind not more tli.in liftcen months .ifler'ilie liokHng the last preceding 
geiieial imeting [and if not .so held, section 76 (2) ni.ikes tlu* company and every 
olnccr of the comiiany who is knowingly a jiartv lo the default lialfie to a fine 
not exceeding live hiindn'd rupees NVIk'h def.uilt has been mVle in holding a 
meeting of tlie iom]'..in'v,, in aeiciulanre i\ith the provisions of icclion 76 (1), 
the court by Mitiie oL^ection 7(> f.'t) ma\, on the .ijijilication of any member 
of the eoii'p.iin , I all or/Uriel the c.illing ot a general imeting of the lomjiany], 

Hkgisi i.K or MORir.AGi s AND CHARGES- Sci tioii 126^1) ibui. : livery » ompany 
sli.ill keep a register >1 mortgages and enter therein .ill mortgages .iiid eliargos 
spiciliealh alfccliiig properts ol the (ompaiu .ind^all lloating charges on tliq 
nndertak^ng or i>n .in\' propeitv of tlie eoniji.un, guiiig in e.u li i ase a short do- 
M'lii'lion of ilie property iiioitgigi'd or oh.iigtd, the amount of the mortgage or 
linage .ind (e\ie]it in the la^e of sei uiiliis to beaiEr) tiie names of the mortgagees 
la j'cTM'iis l iltitleil tJieiiK' 

i2) If .inv diricioi. mi.n.igei or oilier illuir ol the eonijiany knowingly and 
willi’.lls .luihoiois ol j'eniiits the oniissu>u ol .in\ entri ie(|uiieil to be ni.idc 
in pursu.mce.pt tin'-, .'-is.iuui, (le -ii.ill be liable to a tiiie not e\<eeditig five liimdred 
rupi, , 

«■ 

FaIJ-I KL It) I UMl’LV WITH THh kl't.AI. KryiTKl'MliNTS Ol- A BANKING 
COMPANY—Every director i^r olhef ofiiccr of a baiiTcinf; eomptiny, who is know- 
ingly or wilfully .i party to the deJ»’ilt in coin])lyin£f witli the requirements of 
tlic following .sections of tlie InrK.in ('oin]i.inies Act, I91B (\TT of 1913) its 
amended by tlie Amendment Act, 1933 (XAII of 1933) is liable to a fine not 
exccedinff Rv. 500/- for evi ry day during whicli the default conlinnes> - 

(1) Provi.sion as re.qards the maintenance of casli reserve- sertion 2771.. 

(2) ProvisTin as rt yards the Ris< r\e Fund—sectitiii 227K. 

(.3) Pro\islon I'estrictmy the .Tcth ities of a banking company—sections 
277E and 277G. , » 

(4) Pro\ isiou prcihibitiiiy employment of inavatiying tiyents—sj‘Ction277K. 

(5) Provisjon prulnbitiny creation of any cliarye on its unpaid capital— 

.section 277J. i 

(6) Provision restricliny the nature of a .subsidiary company—section 
277.M. 

I 

Althougli the directors liai c tlie supremo control of a bank, its actual 
business has to be «!nt rusted to other «fficers who are usually full-time employees 
of the bank and therefore it is necc.ssary to consider the qualifications, the 
scope of autiioriiy .md the liabilities of such ofiicers, , 

•I 

II 

t. 

General Manager. « 

The term “ Manayer " or " General Manager ” Is generally used in one 
and the same sense but is distinguishable from "^Branch Manager." ‘ 

1 ‘ ° • 
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Tile person who performs the work of a manager is a de facto manager and 
therefore comes within the meaning of the term " officer," as used in the Indian 
Companies Act, 1913. 

Definition —The. Indian Companies (Amendment) Act, 1936 (XXII 'of 
1936)r, spetion 2, clause 9, defines a manager as a person who, subject to the 
control and direction of the directors, has the management of the whole affairs 
, of a company and indulges a director or any other person occupying the position 
of a manager by whatever napje called and whether under a'contract of service 
or not. , 

Qualifications. 

" To he a goRd banker requires some intellectual and some moral qualifi¬ 
cations. A banker need not be a man of talent but he should be a man of 
wisdom. Talent, in the .sense in which the wo'd is ordinarily used implies a 
strong development of tomj one faculty pf the mind. Wisdom implies the due 
proportion of all the faculties. A banker need not bo a poet or a philosopher, 
a man of .science or of lifciaturc—an orator or a statcspian. He need not possess 
any one remarkable cpiality by which he is distinguished from the rest of 
•mankind. He will possibly be better without any of these distmetions. It is 
only ncces-.iry that he should po.ssess a large portion of that practical quality 
which is called commonsenSe. Banking talent consists more in the union of a 
number of ciualities not in themselves individuijlly of a striking character but 
rare only in their combination iruthe same person. It is a mistake to suppose 
that banking is such a routine employment that it v'cqdires neither knowledge 
nor skill. The number of J)auks that have failed within the last fifty ygars is 
sufficient to show th.it to be a good banker requires cpialities as rar^ and as 
important as tliosc which ar^nccessary to attain eminence in any other pursuit” 
(The Logic of Banking by J. W. Gilbart).^ 

General QUALirTfATioxs—Generally,-it may be .saidihat the manager 
of a bank should, as far as possible, possess in addition to having practical ex¬ 
perience and theoKJtical training, all the good (pialitics of head dnd heart, in 
ordei to do justice to the re(]uiremcnts of his import.ant position. However 
grc.at the tochnical knowledge and however wide the experience .a bank manager 
may have, it is the way he makes u.sc of thcso^nstruments,,which will prove him 
to be cpmpetflMil or qfherjvi.se. His success, in some cases, may be due to his 
charjning maimers which are (^ard to resist, or a virile and forceful personality 
ihd ment.al. capacity .sure to impress those who come in contact with him. Or 
again he may be quick and responsive with a sj^ccial c.ap.acity for active help. 
But the gifts which will mstke him certainly a popular andsucce.ssfulmanager 
are sobriety, sympathy, self-confidence and decisiveness, together with a 
powerful personality which de^xinds on sevenal factors, such as character, per¬ 
sonal appcanancc, a cheerful countenance, cleanliness, etc. It is true that 
clothes do not make the man, but it is’alsc^equally true, that ghey make all that 
is seen of him, except his hands and face, during the business hours. A pleas¬ 
ant tempcr.amcnt and'courteous manners arc qualities which, if possessed by 
the manages, will prove a valuable asset to the bank. 

Esfential •Qualities. 

• Besid^ the general qualificatians given above, a bank manager must 
possess the following esijential fluaJities :— 

Business-like *AND impartial—A bsence of bias, religious, social, or 
■political, is*essential and wfirljt having regard to what human nature Is total 
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absence of such bias may not be obtainable, a bank manager must always 
remember lliat the religious, social, or political views of his clients are no 
concern of liis ; nor must he show any favour to his friends. He should as far 
as possible 1 reat all customers alike and .should not be afraid of any one of them; 
nor should he place himself under undue obligation to any one. He should be 
honest in intention iis well as in fact to all his customers big or small, rich or 
poor, shrewd or ignorant. ^ 

Quick TO jrr»GTv ,\Nn prompt to act —A bank manager must ijlways be' 
quick to perceive and vigilant to note, e\ery change in the circumstances of his 
customers and must' take c.ire to .suppre.'-’S the .sliglitest tendency towards laxity 
on his part. De.spatch is the soul of business, and “Hc.who hesitates is lost,” 
is wonderfully true in the banking profession. He shotild bo''capable of saying 
” j'es ” or “ no” ; and .should not try to evade the i.ssue on the'ground of 
mature deliberation. But this does not mean that if the manager is in doubt 
as to the safety of a transacUon, he .should be afrakHo express his opinion. 
Rather, he should give the,.bcncrit of doubt to the 'bank. 


Discretion and i’i>i’KTT'i=iV- -Another quality which the general matiager 
of a bank sln^uld have, is reluctance in giving advice on a subject in whicli he is 
not fully competent. In fact, he is under no obligation to advise, but if he 
takes upon himself to do so, he will incur liability in case he docs so negligently. 
Similarly, when lie has to reply to an enquiiy from a fellow banker regarding 
the tinaiicial position of his customer, he must be \ery careful that lu' gives no 
opportunity for any action behig brought against him, for misre])rcsentation or 
libel, by the emiiyring'bank or the customer respectively. He should In* scru¬ 
pulously careful in meeting .such situations and his letters and reports .should 
as far .is jiossible, be concise, clear and courteous. He should not sacrifice 
either lucidity or courtesy,on thq altar of brevity. , 

Delegation of work- -He sl\^mld be able to control the stall and act 
through others. ,To carry on th* management efficiently, he has to ilepend 
upon capable assistants and clerks ; he shouhl therefore be .able to choose suit¬ 
able assistants to whom he can delegate duties of detail, i.iiicc his mind and 
energy should be free to deal with the larger questirnis of jiolicy. A general 
manager ('annot be expected to .att end to .all sorts of things ; his own.! inu; should 
be available for work of an fmpoj-tant nature. He has under him a chief ac¬ 
countant who looks after the .accounts, and .supe'rint^Mident.sin charge o^f differ¬ 
ent departments ; he has to get work rlone by them and to supervise the work¬ 
ing of the whole net-work of branches, wliich majt be spread over a large area. 

Professional loy.-m ty— ‘T.astly, he should cultivate most rorclial relations 
with his rivals and be very loyal to any understanding he may have with them. 


Defects to be avoided. * 

iNDix rsroN—It mn.st also be remembered that the manager of a bank 
should be free from certain defects. P'ir.s*ly, lie should be free from the habit; of 
being indecisive, a^, not’only the ensfomers of a liank cannot affprd to lose their 
precious time, but aKo because he will find it impossible tti get through his work. 
Forinslancc, if a bank manager is unable tom.akeuphis mind *vithin a re.ason- 
able period ab<iut the propi^sals pl.accd befort^him, the work will go on apeu- 
mulating, and tin's will result in his being compelled cither to decidebout them 
without proper consideration, or to curtail his business. , 

Lack of finality —Secondly, he should not lack hi lirjnncss of hj^ opinion. 
It is not at all desirable that when he has dcciilcd af 4 ainst the «ntertainmont of a 
particular loan application, he should on the peiki}asion,of his customer, change 
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his mind and grant it. Not only will this lead to considered opinion being set 
aside in favour of persuasion by a customer, but will also result in the waste of a 
considerable portion of his precious time, as the customer will put forward dif¬ 
ferent arguments and pleas in order to change the manager’s opinion if it, is 
known ^o the former the latter is not firm in his opinion. * 

4 

Scope of Authorityn^ 

Can,BIND AS AGENT— -The gcnernl mandger of a bank i# its general agent. 
In the exercise of his authorit | he is controlled by the directors. However, he 
will bindj^hc bank by his acts, not only when they fall wi^thin the scope of the 
authority given to hinj but also when they exceed the authority, provided in the 
latter case they Are within the scope of his apparent authority and the party 
claiming flic benefit of those acts has no knowledge of the restrictions placed 
upon the authority of the manager. This view is supported by the following 
remarks of Sir Montague Smith J., made in Bank uf New South Wales v. Owsion 
(1879), App. Cas. 270 {589 )i: " The duties of a banS: manager would usually be 
to conduct banking business on behalf of his employers and when he is found 
so acting, what is done by him in the way of ordinary banking transactions may 
,be presumed until the con‘raryis shown to be within the scope o^his authority: 
and his employers would be liable for his mistakes and under some circumstan¬ 
ces for his frauds in the management of such business.” 

Criminal acts- The cpiestion'of the liability of a m.aster for the criminal 
acts of liis servant is not free from dembts. On^he one hand it is said that the 
mere act of committing a orirne, or in any case a serious crime, terminates the 
services of a servant and consequently such an act cannot be regarded as within 
the scope of his authority {per Collins M. R. in Chcrtive v. Bailty (1905), f K. B. 
237, at p. 241)% This view, however, appears tc^ be contrary to tlfe several 
decisions by which employers have beem held liable for the criminal conduct of 
their employees. M(jreo\’cr since the dects^on of the House of Lords in Lloyd 
V. Grace Smith <S- Co. (1912), L.A.C. 716, it is doubtful whether any distinction 
can be drawn beteveen a tortoiis act of an emjiloyce which is,not criminal 
and that which is. According to Mr. Chorley (Law of Banking by R. T. S. 
Chorley, p*3()5) the test lo apply is to ask the (picstion whether the particular 
act under discussifin would normally speaking, aad ajiart from the fact that in 
this p.'ylicukw occasion it waS criminal, be \fithin the auHiority of the servant. 
In c^sc of t(jc reply tcing in the aflirmative the employer would be liable. By 
the applicij^tion of this test if will be found that a bank could seldom be held 
liable for larcenous acts of its employees but it might be held liable for fraudu¬ 
lent conversion. • 

Liabilities of General Manager* • 

The Liabilities of a general manager may be classified as follows I— 

* For WANT OF due diligence —A manager of a bank is bound to be reason¬ 
ably diligent ki his office. In case of detault he will* be liable to compensate 
the bank for any loss’ it might suffer. Section 86-C of the Indian Com(ianics 
Act, 1913, as aSnended by the Amendment Act of 1936 makes void any provi¬ 
sion, whctjier contained in thcrfirticlcs of a company or in any contract with a 
company or otherwise, for exempting any director, manager or officer of the 

"company.*..from indeitinifying him against any liability, which 

by virtufi of any njle of law, would otherwise attach to him in respect of any 
negligence, defamlt, breach of ^uty or breach of trust of which he Hiay bft 
guilty in* relation to t^e company. 
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For secret profits and commissions —The general manager is also liable 
to account for all profits which he makes in connection with his duties to the 
bank; for instance, if he gets a commission for giving accommodation to a 
customer of the bank. The manager will also have to refund to the bank any 
commission recci\ ed by him, as .for example, for arranging an amalgamation 
of the business of his bank with that of another. In General Exchange Bank v. 
Horner (1870), L.R. 9 Eq. 483, Lord Romilly M. R. sayl, “ He was a manager 
bound to consult tlie sharoliolders' interest solely and he cannot, in my ojiinion, 
retain himself ,i pecuniar}' benefit obtained by h,m in his character of manager, 
not known to and sanctioned by., the sharcitolders who employed him,” 

I'noek thi: Indian Companies Act— The general manager, being an officer 
of a bank, is liable in the same way as its directors, under •'•fections 74, 75, 76 
and 128 of the Indi.in Companies Act, 1918 (VII of 1918) as amendetf (XXII of 
1986). 


The UKANCH manager^— The authority of a branch manager is ordinarily 
confined to the transactions of the branch. He luis pow'er to c.ill in money 
ads'anced by tlie brancli under his charge, bnt not sifch as may ha\'e been 
advanced by other blanches ui by the lie.ul oflice. He should never commit 
the mistake of jnittiiig tlie blame of turning down a loan ajqtlicat ion on the 
head ollice, when he knows all the time that he shotild never haw siilunitted 
the proposal. ’ 


Bank Building, Stationer)' and Appliances. 

Bank iu ildinc.— A bank .'^honkl have its jnetiuses acetirding to its st.itus. 
The biggei a baiiK, the grander should be its building. Ihis is so, not only 
because a b.ink building jaovide.s a cojnenicnl anti more or less ajM-inuiiKiit 
place of ■buslIU's,•^, but also because ;iii impressive and a magnificent budding 
acts as an advertisement. It should be within ea.sy acce.ss of its i iistoineis .md 
preferably m the coii.nierc.il centn'dl the cit}', where the li.uik pro]io.ses to 
carry on its bnsine-s. Lookin.g to tlie sc\eral adc.intages .iiid th<' mdispen.salilc 
nature of a suitable bank building, it wonkl be useless to .iigiu' that I he ( ajiilal 
sunk in the premises is unpiohtal)]}' invi sted .uul remains locked np wijth .i 
very "mall relnrn. Bankers as a rule wiiti' down tlie value of tlicii iiieinisOs 
out of their jtrofits. For nistapce, one of tlie most r ahiable sites m London, llu- 
site and building of the Bank of lO.igi.ind does ik t appear in the^stati'inent of 
the Bank of Enedand’s assets Similailv, the various baiiidings owned i)\' the 
Imperial Bank ol India in ditterent jiarts of tlie eoi.ntiy, are included m t lie item 
of dead stock in iheViank return, but their book \ .duc is \ery likely below mueh 
their marked value, i In; size and the nature of tin; building depend on the 
requirements of a bank and tlie amount of capii.il it i an spare foi tlie jiiirpose 
(the Fundament a I.s of (iood Ikink-Biiilding by Alfred Hopkins). 1 In amount 
of money to be invested m buddings sliould in no east; be out of proportion to 
the paid-u]) c.ijiital ;iii(i leserve fund of a b;uik. It may, howiwer, be leinaikcd, 
that in estimating the requirements, cine provision sliould be in.ide foi the pro¬ 
bable expan-ipn of the lmsines.s of the bank. . * 

Stationery- Bisides ihe usual ledgers, bills reeenable aiiri bijis p.iyable 
registcr.s, the bank has also to stock pass book;j, cJie(|ue books, p.iymg-in-slip 
books, voucher foirns and s(\’oral other, printed foims,* c.g., the <ti)eniiig of 
account application forms, forms for advising customeis ahont reeeiplsand 
payments, guarantee forms, mdemnitv forms, elp., etc., Tlie letter jiaper of a 
bank should bea: its a'ldre.ss, telegraphic addrc.ss and teleiihope number;ilong 
with the head office address embossed at the top. As the lettcrlK‘;*d is tlie, 
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background of every letter and is an important factor in the impression it 
creates, a bank letterhead should be of good cjuality and dignified in appearance. 
The letterhead as well as the message should command the respect of the reader. 
A good fjuality letterhead, like a good building and its fixtures, is an indicator 
of linfineial stability and character. In dosfgning a letterhead, it is desirable 
to entrust the work to a high class stationer who siiecializes in bank stationery. 
.With his experience ar»l the facilities available to him, he is capable of devc- 
lojiing asd working out the ideal outlined to him. 

Bank telegraphic code^—A ll Jpai^ks, particularly Jluise engaged in ex¬ 
change business, must liav'c a private code of their own. 'fliis is essential not 
necessarily for rcducifig the cost of telegraphic and cable charges, but mainly 
to make tjic geiunneness of such messages certain to their blanches and agen¬ 
cies. After codifying the message, a private word is generally added to gua¬ 
rantee its authenticity. A private code of this wature is usually kept in charge 
of the highest oflicer o4 a ^ank. , • 

Api’LIAxces—I n ijddition to the usual office appliances, some of the leading 
bank.s in western countries liave installcfl n 1 achine^.. for keeping accounts. As 
^thc movement toward', njechirnization of bank accounts is gaiijing in import¬ 
ance, we pi’oj^ose brieflv to consider its pros and cons, the scope anil chances fur 
its adoption by Indian banks. 

ItMANiTP.vi lox lUtoM KOI iiM- DKi Uf.LkV^— Thci'ld order duin^clh yielding 
place In 7IC7C'. 'fhe new inventions of this mecliflnical age, which an; gradually 
emancipating tlu' world from the ag('-long thraldom oA' routine drutlgery, are 
now pursuing tlieir way in the banks with increasing nionientum. Neat, 
accurate np-to-tlie minute*records are t.iking the plai.e of the oUl fastiioncd 
pen-and-ink lecj^^eis and jiass books. ^ ^ • 

Mechanization of Bank Accounts: * Advantages, 

'fhe following .aie some of the important ad\anlages, resulting from the 
mechanization of Iki nk accounts • 

o.vviNi. IN si.M T, sr.xci- AM) s I’.XTioMi:RV— .\ bank ado)it ing the mechan¬ 
ization of bank .i( counts, can hantlle a gieater volume of woik with N-'S staff 
ami open additional br.inclie^ without m.il#iially augingntin.g its 'tali. The 
result.ml ecoifomy oUIoob sji.ice is sure to bring .iliout relief from the congestion 
existing in Wank ollices. whi'^e it is iinpossilile to extend the premises. The 
number ot desks and jiedcstifls recjuirnl will be less. By the use of n<'\\ U'dgers 
the cost of stationery, othei .supplementary books and po's books, may be 
substantially reduced. • 

S.WTNG IN'I'lMi': 1 In'c’list omcr \\ill In'ijile to obtain a complete si.'lenient 
—showing all tr.insactioUi5 and I lie balance tod.ite - at a moment's not . e or at 
regular inlerv.ils by .ni.ingement. 'J'he inevitable ilel.iys occasioned by the 
old system of having to leave the pass bo<;i:s at the bank for*cveral d.i'. s Whilst 
they were benig written uj), will bo eliminated. , • 

Greati;:r sa’icrn, aic i'Rai y, and nix-vtness in .xk oi nts .Ml leilgers will 
be jialanced d.iily and with grciiter .speed, accuracy and economy, 'fhe xvliolc 
of the accounting xvoi4c will be coinpiW'’^'‘Tl by lingering keys, pressing buttons 
And maniinilaling switclies, with iniinite relief to the eyes and brains of the 
clerks entrusted with rtnuiiie.dntic.s. llnmaii Ix'ings arc lial)le to I'lr. Init 
machines hax’c aniflf.illiblc exactitude which can ncxer be siirp.issed, evi'ii by 
the most scrupulous of clerkT;* j Howexer accur.ite the work ilom^ tiiKieiilie old 
■3ys^om, it can never bo*so coriect as that done lyuler the new (.mo, heiMUse the 
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new system is virtually a self-balancing and sclf-corrccting one. Moreover, 
the work, being mechanical can be very neat and most legible. 

Bkttl'R TKAiNiNG AND MORE LIQUIDITY OF THE STAFF—Clerks will obtain 
a compieheiisi\ e knowledge of by.nking more (piickly than if they spent years 
in listing, adding clearings and posting ledgers, as in the past. Work which 
is mechanical, quasi-automatic and which does not vivolve a high degree of 
skill, can be releggled to the macllines. The clerical staff thus released, will be 
rendered available for woik for which greater jhsc of intelligence, ability and 
skill is required. Tfie staff will becojnerftuicli more lle.Nible, bccausc'any clerk 
will be able to use the machines when the regular oi)crations have lb be away 
owing to illness, leave or for other causes. 

I 

Disadvantages. 

Reduction in sj aff -T*he installation of ledger-posting machines brings 
about some reduction in st;tll, where jviss books ai(vrtq11aced by statements of 
accounts, as the servii'es of tho.se em])loyed to write up the jiass books cither 
from the vcnichers or fronj the*entiies in the ledger, can be dispeu-sed with.' No 
doubt, while a jiortion of the displaced oilicer'.5 mi^y be utilized to meet the 
constantly growing \ohime (d bank work, there is bound to be a stopjxigc ol 
recruitment during the period of adjustment to the new condition. However, 
as the work reiiuired of a banker is inces.sanily increasing in .scope as well as in 
volume, the stall tliiis tele.isi'^l can be used to meet this incri'ase. Secondly, 
the change to mechanization will take a cousideiabh' time for adjustment to 
the new system. , Thifdly, there is the uncertainty wla'llier the ciisttmers will 
accept the new method of keeping their accounts by the b.inks. 

In Indfa. . , , e 

In the case of banks in Incli;^, the pen has not yet been suppressed by 

machinerv for tiiC following rc.isoijs :— 

• 

Ki'.a.sons for rnE iiACKWAKDNEss of Indian hanks in the use of ac¬ 
counting M!\rHlNF:s—Firstly, bt'cause India is haiidicappefi by a belated start 
in joint stock banking. V ery often the cajiital of Indian banks bears no* com¬ 
parison to that of wcstt'rn banks. The scope and volume of work'handled by 
them i< relatively small. ' , , 

Indi.vn conservatism—.S econdhq the innate crtn.sei*vatism of the* Indian 
regarding the introduction of comphde loose-lctif .system, entailmg (h'pa'rturc 
from the long established custom cjf using bound'ledgers, stands ii'i the way of 
introduction of mechaui/.ed accounting. Natural jlifhdence and lack of enter¬ 
prise to changing a ciunplete and reliable book-keeping system for one untried 
and in respect of which no previous e.xperiencc of data c.xist, has not yet been 
overcome by the Indian banks. , 

Dociitful reception—T liirdly, there is the doubt as to liow the banking 
portion of the Indian iniblic would •accept a dejxirture from tlw usual form in 
which ttie racords of their accounts have been submitted. 

Low' salaried si.\ff--L astly, owing to the comiiarati^ely* low salaries 
paid to the clerical staff of banks in India it may not be always economical to 
introduce mechanized accounting. 

Meciianizaiion Bound ro come—T he reason stated above arc^lot likely 
*o last long even in the case of India. With the devclopMeiit and progress of 
the Indian joint stock banks, India will alsm succumb to the rclen,tlpss tide of 
progress and western mechanized accounting w^hich appears somcwliat strange 



BANKING ORGANISATIONS 


73 


to the Indian public today, will become a commonplace of the future and the 
time is not far when pen-and-ink ledgers and pass books will become things of 
the past. 

Other modern appliances —Besides the accounting and ledger-posting 
machines, there are many other newly invented devices not only to simplify 
but ensure greater seewrity to a banker’s work. Among such devices mention 
may bt; made of the photo-recording machines whicli provide photographic 
records of batches of cheques |ind other documents, “sorter-graph '' for sorting 
cheques and to the use of the ultra-vk)lct rays by means a{ which the banker is 
able to ‘find out the, genuine from the spurious. “ The filtered rays of the 
mercury—vapoui lamp are an absolutely infallible medium of testing bank¬ 
notes, securities and letters of credit.” 

HI 

Bank Publicity. 

• • 

Age of publicity —In these days of keen competition the person who docs 
not blow his own trumjVet must go to the wall. Advertising lias become one 
of the most important means for attracting customers; but what modes of 
advertisement arc .suitabllfe for banking institutions has given rise to much 
difference of opinion. ^ 

Different forms of bank publicity— It is generally conceded that 
advertising in the newspapers and commercial periodicals *is the best form of 
bank publicity. The irul^sage is carried to every reader of the newspaper 
individually and the wider the circulation of the medium of publicity, the 
greater is the likelihood that it will bring a larger number of customers to the 
advertising banker. However, there arc^a number of institutions, which, for 
one reason or another, do not depend entiiT'ly upon the aclrerti.sing columns of 
the newspapers. In some cases, it may be due to the fact that t^ere is no suit¬ 
able npws-'papor cftrulating in the locality, or among certain classes of customers 
served by the banks. In others, the exorbitant rates quoted by the manage¬ 
ment of the ncw.sjxqier companie.s may scare aw^y a bank from making use of 
newspapers. In addition tck the use of nwvspapers and periodicals for bank 
advertising, •other forms of jHiblicity are also essential. I'here is a sufficient 
sc(?pc for censidcration of plans and schemes, whicli may be adopted for bank 
^advertising. For instance,*thc opening ceremony of a new bank is performed 
largely, if not entirely, with the object of advertising it. Speeches specifying 
the distinguishing featurcS and indicating the facilities provided for its clients 
by the new institution are delivered and jiublishccl in the press. Sometimes 
souvenirs are distributed on such occasions. Celebrations of bank centenaries 
and jubilees have also a similar object in view. 

(TRCULAii letters AS A FORM OF *BANK PUBLICITY— For the purpose of 
inviting new customers to open accounts at the bank, printed lefters are some¬ 
times adclj-es-sed to the prospective constituents, individually. The specimen 
Iqjtters asking for the opening.of savings bank accounts given in Appendix A, 
Form Na 19, ct seq. post, will, it is hoped, be found useful. Similarly, persons 
• likely to#open current accounts of give other kinds of banking business are 
written to individually^ Pay. envelopes, on which there is some printed matter 
impressing upo» fiieir recipients that they should provide for the rainy day, 
are sometimes supplied b/bqnSs to certain types of customers, such as, indus¬ 
trial concerns. 
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Monthlifs. gi’ARTFKLiKS AND BOOKS—Most of thc leading banks in west¬ 
ern countries issue monthlies or (luarterlies, which, in addition to having com- 
mcrci.il .ind hanking news, contain articles on commercial and financial ciucs- 
tioiis of the daj’. ,'riicro are some hanks which publish and distribute among 
customers anil j)rospective constftuents, books dealing with importan.1 fopical 
problems. For instance, the Banker’s (Viisf Company of New York published 
sometime back, about half-a-dozeji l)ooks dealing witlf ipicstions pertaining to. 
the public fmance.'t of several countries. ' • 

K.mi.wav iiMi:-rAHLrs, >tAi*s, i ai.fnoaks, im .- A number of Iviikt issue 
railway t im«'-tables,*‘inaps, calendars,*'difnies, catalogms or even .jjiwses, etc., 
foi the U'-e of their existing and prosiH'cti\e custtnners. • Sev^eral banks, in thc 
rnited St.ites of America and other countries, collect ii‘lial)lt; and useful infor¬ 
mation about the industrial and commercial conditions of the world and make 
it available to those of their ci^stomeis who have dealings with (Hose countries. 
Some banks oiler prizes for»bc''t siJecimens of corn, co^on, or something else 
produced in the locality. . * * 

Window Display. . • . . . 

WvKioi'.s Fi)KMs i'he ."ame ba^ic jaiuciple \yhich goi erns (he window dis¬ 
play of a l)ig stole, goveins the bank window display.’’ The main object ol both* 
is to sell the f<'riuer selling its incrchaiidise and the latter its >i r\ ice. In (he 
ca-e of bank wimlow di'-pl.iy, h(.>\\e\er. instead'of Using t.idors’ diiiuinies 
dii'^M'di in clotlies ol the latest lashion, well-known -ayings and pro\eibs an 
diamali/ed. I'or iii'-tance, /\< f/> Ihc xu>lf iih tiv fnun the door, in.iy l.e used to 
illustrate the moraj that by opening a s;n ings bank .UTonnt with tin* bank, tin 
wolf of hunger can be kept f.ir .iway. lien', a hungjy wolf in search ol piev is 
cxhibued as incapable of doing any haiin to .1 fainilv, safe lieluud the w.dls o! .1 
snug litll'c cottage wiili a snvking vhiinnev and with proNisi(,n!f enough to last 
them for the wlioh- of winter. 

W’li.x'i Indian hanks ma\ do-- Ihe much m.digiKal hi..ii(lmg liabit ol ihe 
Indian people, is the woist enemy of the banks m India and the\' have liied 
thi‘ir level lie«>i tc^ discourage it. A hank may ('\hibit 111 it,s windows on one 
siilc. a man poiiiiiig Rs. .S-O 0 into .1 s.ivings box with one li.ind and ‘taking 
out, with the other hand, Rs, ,=>- 4 -d fiom a hole .it ilie bottom of the,box. On 
till- other side <•! tlie window,.1 man Imrving .1 liox eoiitaining iiijtees oi nijiee 
noti under tlie gioiiifd iiMv be slibwii ; the box'iiists away, tlui rats leinoxe 
rnpees .ind nous to llieir holes and the man is left aghast. Some l);inf\s iise 
piles of gold bricks and coin- of dilierent cmmtrie^^for window displa\ s. .^Ia,g-• 
nilied photo.graplis of cli' ipics witli remarks sueh .is “ .\s good .is gold. Inn lar 
safer,” will convey the me-sage at a glance to any ;:asual pas~-er-l)y. .\mon,g 
the i.gnorant and illi'.cuite tigricnltnrists, hintciii let tines would b.i' tiseftil. 
Films about tin; atroi iiics ot thi'villn,gc money-lender,tlu* ellec ts of his iisiinoiis 
rates, etc., will fmin excellent tojjii .'-uchasa pea-ant oaming holin' with .1 • at t- 
load <jf uarly corn meets the souoar, whorJeinands corn in jiaymcnt of dchts; 
the wliole lamiiv lock's a.gliast ' 'I'lic sAwcar .goes to the court ain^gets a d( « rcc: 
wdiichTeaws tJie peismt destitute arnl homeless. A somewhat wiser peasant 
becomes a member ol a < o-oj»ei alive credit s(;riety, gets a loan, pays by iiist.d- 
ments, ])rospers, and the whole f.imily is happy., • ,, 

iMrT-.Rvrivt; ni::-.i> oi- i‘t hi.i< ity in iNpiAj- In view obthe absenclj of hank¬ 
ing habit among tlic people of India, tin; mud ol btink publicity (,inin^ be over- • 
emphasized and it is, theicfore, very dcsii.able that bankj; in this connli/should 
not lag I'fcliind in u;is m liter. A well designed canijiaign oFpyblicily Ts 1,0 the 
banker’s owm advantage ; while it will benelil (^ll^lome^s, in jiarticJilar, jt i.s 
bound to advtiiire the economic and financial inlcrcstsof fhe country in general. 
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IV 

Bank Accounting. 

Cost accounting —The importance of proper book-keeping cannot be 
over-stressed. It is .generally admitted that accuracy of accounts is not ohly 
desirably, but essential for the success of a bdnk or for the matter of that, any 
busitiess concern. In these days when competition is so keen, no b^I^iRcss can 
.afford to ignore the question of cost. Some pc*rsons .specialize in 1 hi> branch 
of accoiuiting and its importance can be well understood by the lact tliat 
elaborate.systems of cost accohnting are being used in dilTerent kind> of manu- 
facturing.aiid other concerns and tha^ ttterc arc, at prcsfcnt, as.sociations like 
the Institute of ('osts and ^Wjrks Accountants, T.ondon and the National 
Association of (Z^t Accountants, New York, specializing in this liranch of 
accounting. It,may be said that a banker neither buys nor sells goo<ls nor com¬ 
modities ; hemecd not, therefore, worry himself,with cost accounting. While 
it is true that a banker j^oes neither buy nor sell goc^ls, ho does, howox er, render 
certain services to his constltuenls, the ebst of which he should lind out in order 
to sec whether or not a certain customer’s at count is a pac ing one. 

An essential of sound .han k rusinjcss Moreover, account^ must be 
^icpt not only for the pur{) 7 )se ol finding the cost of an article, or certain services, 
but also for finding the exact amounts owing to and by industrial and commer¬ 
cial concerns. I'liis aspect* is of particul.ir importance as far as banks and 
bankers are concerned, because not only thi' failure to keep [uoper accounts by 
a banker may affect his credit, but,il may h nd Inm in diliicnlties. I'or instance, 
if a banker's clerk, w'ho nx’.eivesa certain sum of ir-onby by t ho credit of A’s 
account, by mistake \)asso^ the I'ntiy into />”s account, tlie hanker, mjy, on 
the one hand, he imal>le to rocovi-r tlie e\eess. amount drawn aiul ''pent by B 
if B can prove Ijiat the wroiig entry in the p;iss bo».)k mi'-led him so a^ to alter 
his position ; on the other hand, the banker may haw to pa\ damage., to .1 if 
his chc<]ue is dishonoured on account of his lydance being reduced a- a result of 
the'above mistake. It may also be stated, that -omelimes'evi u laisiiie^sinen 
depend upon thcirjiank records in the mallei ol their iiiiancial ckalin^^. No 
banker •can atlord to bo careless in tlie matter of accounting, and therefore, 
this department is always placed under a comjictent .senior oHicer of a liauk. 

OujncTS OF KFicrixc FKOPKR .U'cofXTs j|iv i?\.NK.s— Tho c'hief objects with 
which ^aiik a«count.s. are.kciif, arc the following:--- 

^ci) ToWiave a chroiiolo.ciical acc.ouni of all transactions done by a Iiank, 
as a bank isiiist In* able to pRichice sufficient proof of what it docs from day to 
day. These nmning accounts are \ ery important. 

(&) To know tlie exact amounts owing to and by a hank, f'nless a bank¬ 
er knows what are the exact amounts due f*'om c cirioiis customers, he cannot 
jxissibly make demands iipon them. Similarlv . unless a liankor knf)W.s what 
are the amounts owing by him to his (;u.stomcrs, he cannot honour their checpies 
and make other payments recpiircd by tlifm. • 

(c) To know its t'xact iiosilion at all times andthus to lind wliether or not 
the busine.sf i.s«making progress. 

• GiCNKliAI. 1*KIN('IIM.KS OF • nOOK-KFEPING APPLIi;.\151.E TO P.VXKS —I'llC 
general principles of fiook-kccpin,^ gcAcrn bank accounting, as niiicli as that 
of any cjjtlfcr kind of bnsinp.ss. fhC rules which go\-crn bank accounting are 
the samc^for all haijks ifnd thwefore, the general books of records are more or 
le.ss similar. However, tlie,manjier of recording and tlie mode's of jnoc'odure 
arc essentially mattery ol cWtlil. 
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Bank records—I t is not possible to give a set of bank books that could 
be used by all kinds of banks. The nature of books is likely to differ with the 
nature o/ the requirements of a bank. Moreover, it is not so very important 
ho'w' the result is aeliiox’cd, so long as the accuracy of recoixfs and completeness 
of control can be obtained. No tloubt, attempts arc sometimes made tO sim¬ 
plify and standardize tlic system of bank book-keeping and generally, in this 
respect, the lead of a well-managed bank is followed by other banks. Banks, 
keep three kinds of records:— 

(a) Corporate records ; 

(b) I'inanciid ri:cords ; 

(c) Statistical records. 

4 

CouroRATE RiicoRDS—Corporate records arc those records which relate 
to the corporate life of a bank. These usually consist of (i) share-ledger; (ii) 
share-certificate book (see Appendix form No. 3); (iii) share transfer book ; 
(iv) dividend book and (v) minute boolc. In the shxre-'iedger are the accounts 
of the \'arious shareliolders, showing the several numbers of shares allotted to 
them, their nominal value-, the amount paid on them and the entries of se’Ccral 
shares transferred from one account to anotlici. Tlic share-certificate books 
generally ha\'i' the counterfoils of the certificates issued to the different share¬ 
holders. In the shart'-transfor register, the transfers of shares are registered 
and in the di\ idend books, the ('onnterfoils of the dividend warrants issued are 
kept. I'he minute book contains the minutes of the meetings of the board of 
directors of the bank. 

Financial records— Tlie financial records oi a bank arc the most im- 
portaftt one.s. They have mucli to do with the daily work of the bank. 

The followin.g are the principal books used in a bank (sec Appendix Cl)- — 

I. Cas/i Sertion. , 

1. Counter ( ash Book oi Received Cash Book or Receiving Book. 

2. Receivetl Day Book or Waste Book. 

3. Sectional Cash Hook. 

4. Paid Cash Hook. 

5. Coin Balance Byok. 

6. Paid W.t'-to Hook. > 

7. In (.learing Hook. i 

8. Country Clearing Hook {“ Out ” and "In"). 

9. Clearing Halain e Hook. 

10. (.ash l^alauce Hook, 

II. Bill Section. 

11. .Short Hills Hook. ^ 

12. Bill Journal or Diaries. 

13. Bills Discounted Book. 

• 14. Discount Ledger and Aicepfancc Ledger. 

• 15. ^Acceptance Book. 

III. Securities and Investments Section, 

16. Securities Register. 

(fl) General. 

(6) Cnstomers' Loans. 

(ci Stock Brokers' or other Short Loans, 

(d) Standing Orders Book. * * 


I • 
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IV. Customer's Section. 

17. Current Accounts. 

18. Deposit Accounts. 

19. Loan Accounts. 

• 20. Loans Cash Book. 

'V. Profit and Loss Section. 

21. Current i^ccounts Ana.lysis Book (Debit and Credit) or Short. 

22, Rentals I.odgcr. 

26. Securities Sold for CustQpicrs. 

24. • Securities Purchased for Customers. 

25. Saliwics Book. * 

VI. ^Branches Section. 

26. Debit Journal. 

27. T.'rcdit Journal. 

28. Chcfjuos Renytted. 

29. Chc(iucs Received. 

■ Stai I.STICAL Ki'.coKDs—As regards the sWiti.stjcal records, it should be 
remembered that every hyge trading concern, in modem times, collects certain 
kinds of statistics in order to obtain accurate infonnatiou about its progress 
from time to time. For instance, it is the .statistics collected by a bank, that, 
enable the banker to .see w^iether the hank is jrrogre.ssing or retrogressing and 
ascertain reasons lor the same. Certain kinds cil banking statistics have a great 
educative value. • 

2'hcir advantages. Much information is gathered by moans of statistics, 
which are .summarized for*the u.se of tho.se who control the business. In order 
to watch carefyllj' the work of a bank, it is lu'cessary to classify loans ^deposits, 
income and expenditure. With the help of statistics, the general manager of 
banking corporation will be able to find ov*l the can.ses for increase or decrease 
ill the profits of the bank. It may, perlntl^s, be dc'sirable.to collect stati.stics 
pertaining to the following f.acts and summarize them:— 

•(1) New^ accounts opened and the amount of initial deposits. 

(2) , Accounts closed. 

(3) Dej)o.sits received and the amount paid out each month, in the 

, various departments. • • 

*(4) JNumbei^of <5ie(]ues paid. 

(5)^ Number of cheffiV'S, bills, and other items collected in each month. 

Unsatisfactory statistics rflating lo ranks in India —Despite the 
great importance of the banking statistics, it is regrettable to note that the 
statistical tables relating to joint .stock banks in India, used to be stale by at 
least two years. For example, the tables imblished in 1936 were those for the 
year 1934. Thanks to *1110 interest taken b}' the authorities of the Reserve 
Bank of India, improvement in this*direction has been made not only by pro¬ 
viding the public with .such statistics without much delay ftut also by making 
them more comprehchsive than was the case when the publicatian in question 
wais issued, by«the department of Commercial Intelligence and Statistics. In 
this connection*wc arc glad to«observc that, as suggested in the earlier editions 
of the beck, statistic relating t» the number of cheques cleared through the 
bankini^ •learing houses in India a4so arc being published. We w'ould like to 
see for comparison thc»figures of the previous week and preferably also of the 
corresponding wteS: of the previous year being published along with the weekly 
figures. • • , • j * 



Statement showing the relation between the Paid-up Capital, De])osits and Profits of some of the important English 

and Indian Joint-Stork Banks. 
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CHAPTER IV 


BANKERS AS BORROWERS 

As already explained, the relationship b<^tween a banker and his customer 
IS orcjmarily that of creditor and debtor, the relative position being ascertained 
from the state of the account of the customer. Hence, two of the chief func¬ 
tions of a banker are th?; borrowing and the lending of money. We propose to 
take up dhe former first. 

i * 

BANijiiiFt AS BOKROWiiR —It may sfifciy be said that, in'modern times, there 
is hardly any business on a lai'ge scale which is carried on entirely with the funds 
of its proprietors/* but in the case of the banking business, the borrowing of 
money is ^s.sental, for the simple reason that, if a banker is to earn more than 
the mere interest on liis capital, he must borrow fjmds at rates lower than those 
at which they are to be |cnt. Of course, banks earn a part of their profits from 
C-xchange, commissions, etc/, but in the cdse of almost all the leading commercial 
banks, such profits ari generally a small fiaction of their total profits. The 
major part of their profits is earned by the empfoyment of the funds deposited 
.with them. It is, therefore, fo'und generally tliat the smaller the* percentage of 
paid-up capital to the deposits of a bank, the Ixigher is the rate of dividend 
dcclaied, as will be seen fn'pi tlie statements given at p. 78. 

Forms of borrowing —Bankers borrow iponey by issuing bank notes, 
rccei^■ing deposits, drawing bills of exchange, i-isuing bonds, debentures, and 
cash certific.ites. As the note issue function is gene.alfy th* monopoly of the 
central bank of a country ajid as the issue of bond.'^, debentures and casKcerti- 
ficati'.s, is no means very popular with commercial banks, the main soiurce 
of .siij^idy ol their borrowed ftuicls is the rcc<*ipt of deposits. This is particularly 
true of banks in India. ^ 

Issric OF BANK NOTES IN Fngland —Tlic issuc of iiotesttj^ a bank was con¬ 
sidered to be the iijost important function of banks in England unjtil the begin¬ 
ning pf»the second fjuarter of the last century. Till 1825, no joint stock bank 
other than the Bank ol England was allowed to issue notes in the country and 
consequently it was believed, though erroncou.sl}:^ that the bank had a mono¬ 
poly of joint—stock banking. • No other join?stock bank was, therefore, started 
till 1825, when the iilonopoly of note issuc given to the bank was restricted to 
ratlins of <55 miles from Loiulon. The success of these institutions proved, 
beyond doifbt, that banks could succeed even without the right of issue. The 
Bank Act of 1844 not only j>ut a stop to the establislunent of new banks with 
the right to i.ssue notes, but also laid restrictions upon the powers of the then 
note-issuing banks other than the Bank of England, and limited the note-issue 
of each of them to its a\;erage circulation during the twelve weeks before the 
27th April, 1844. This did not preyent the starting of new banks, as it was 
found that there w’as a vast field for banking business other felian that of issuing 
notes. ICv’en tlic banks, having the right to issue notes, eicher rehjnquishc'tl the 
same, or lost ij on accoimt of their amalgamation with other banks having 
London oflifces ^^dlich could not issue notes. Some of the country note-issuing 
badks surrendered thewright on ?hc^oi>ening of offices within the radius of sixty- 
five miles from London. However, jt was largely on account of the growth in 
importance of other kinds of banking business, that out of the two hundred and 
seventy-mine banks? otlier than the Bank of England, which were allowed to 
issue baqk .notes, not one haj continued to do so. 
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U. S. A. AND livROPE — In the United States of America, this function of 
the National banks has been falling into the background. Although bank 
notes are still used to a large extent in sev'eral European countries, charts are 
being made to replace them by cheque currency. 

India- - In India, before the introduction of the Government currenev 
notes in 1862, the three Presiilcncy Banks had the right to issue notes, but .their 
notes, not being j)opular, did not circulate to any appreciable o.xtent. For 
many years, even after the Government of India took “'over the issue of notes, 
the use of paper money did not become popular, largely owing to the want of 
public confidence in thi> form of curiencv. With the spread of education and 
expansion of trade, currency notes have begun to play an important part in 
the currency system of this country. Ihitil the Reserve Bank of India was 
establLshed in 1935 there wasa strange anomaly in India, in that the manage¬ 
ment and contnd of credit and currenc 3 ’ were not in the hantls of a central bank, 
as has been the case in most >f the other leading countries. There was a sort 
of diarclu', as the control of credit was vestetl in the Imperial Bank of India, 
while the Government coininued to be the supreme currency authority. Al¬ 
though at the time of (ho amalgamation of the three PresuUaicy Banks in 1920 
it was hojx'd that the control of credit and currency would be centralised 
it is regrettable to note (hat until 1935 nothing of the kind was done when 
the Reserve Bank of India came to be vested, for the first time in the history of 
the countr\'. with a full control of its credit and cuhencx’ polic\’. 

Issi i-: OF novDs and CASeti CFRTiFirATFS HY HANKS—In certain we.stern 
countries, Germany, for instance, some banks borrow huge sums of money 
by the is»ue of bonds and debentures, jiavable after a certain number of years; 
blit th’s method is unknown in England and lias not been ado])ted, to an}- large 
extent, by banks in the b nited States of America. In reci'iit years some banks 
in India have been selling tash cCi-tilicates payable after tiu'ec to liye. years, 
but thi.s method c! bon jwing fimds iias not yet assumed any great importance. 

Bank Deposits. 

Forms of dffosit.s —In India, bank deposit.- take three difforeut forms— 
Fixed Deposits. Savings Bank Deposits, and Current Deposits. 

Fixed Deposits. * * * 

• t 

Expi,.\N.vrioN The term “ fixed deposits,” means deposits repayable 
after the e.xjjiry of a certain ju riod which ordinarily varies from tljree months 
to five 3’ears. hi.xed deposits‘are also ri'ceived for shorter periods than three 
months, but generally for not less than a month. Pn England, the term ” fixed 
deposit ’ is not generally used, as the banks there reeidve deposits rejiayalde 
subject to sc\en or fourteen da^'s' notice. In ♦^he case of fixed deposits, the 
period of the dcpo.sit is usually fixed at the time the dejiosit is made. The 
fixirg' of the peripd enables the bapker to in\est the money, or, otherwise 
employ' it in his business without having to keep a reserve and this is one of 
the reasons why " fixed deposits ” arc so popular with bankers in India. 

t 

Ratio hftween crKREXx and fixed i^eposits—A lmost 'all bank^ in 
India used to borrow large .sums of monqy by means of fixed deposits ”, until 
a few years ago but as all of them did not give, in their balance-sheets, separate 
figures of different kinds of deposits, it was not jiossiblc to state with1:ertainty 
the proportion between “current deposits” and doposifcjpayable*iifjter the 
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expiry of a “certain period”. An examination of the balance-slieets of some 
important banks, wliich gave figures of their deposits separately, showed that 
tlie ratio between current and fixed deposits varied from 1 to. 8 to 1 to 4. This 
large variation in the ratios was due to soviaal factors; in the first place, a 
large majority of a bank's customers happened to consist of persons, who, for 
one reason or anotlier, did not make use of tlie checpie curnmey; whereas, a 
large numlierof the cusitomers ot aiiothcn bank uscddicques toa large extent. 
‘In the SQCond place, some banks, as is the case with some district co-operative 
Ixmks, invest their funds in si';;]i securities as cannot be easily realized; tliere- 
tore, they are n«i( very keen to recoire current deposits. . However, in recent 
years tlie amount of tlie dem;md liabilities representing very largely the ciurent 
deposits of the (.'fjnme’cial banks in India an<l Ihinna has gone much ahead 
of the arabnnt of time lialiilities wliich shows that checpie onuency is growing 
steadily as will be .seen from tlic following statement- 
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Frxi'i) Dr.vosns .\s iwi stmi nts— rustonier.s usually lodge their money 
as “ fix<-d deposit-. ”, with banks with a \iew to savii interr -tl as well as to with¬ 
draw the same on^tlie e.xpiry of the stipulated period, in case they happen to 
retpiuvit either for meeting certain e'.])ense.s or emplot’iiig it in a more remu- 
nerativ'c ni^inner. A good number of the investors in this country prelerred 
tlii.s form ot investment to industrial securities, >01 which tlujy knew next to 
iiotliinj^ and i^so as they did hoi want to nfli any risk ot de])reeiation of their 
capiUil ^ 

• Dicrosp' n,\i ICS tx Except in the case of “ winter season deposits ”, 

wlucli banks may .accejit during the season when the money-market gefs tight, 
the longer tlie jieriod duriifg wliich the money is to remain with Llic banker, 
the higher is tlie rate of inteiest offered by him. In these days of cheap money, 
banks offer i to 2^ per rent, interest on ilopifsit for three to tuehe months. The 
rate depends not only npAn the length of tlie pi-riod and tlu* amount deposited, 
but also upon the cri'dit of the bank and ^le state of the money-market. 


lx ICxoi..\xi)—Induigland the bank rate, by which is moai.it the official 
niinimiim discoijiit rate of tlie Bank of Ivngland and not the loan rate (in which 
.sense the tefmis jised in connection with tlie rate of the Imperial Bank of India), 
governs tlA) deposit rates. Till 1921. English banks used to receive such de¬ 
posits at one and a half jier cent, below the bank rate with certain maximum 
and minimum rates, but^ in tliat year, owing to tlie increase in the expenses of 
managciflent, they reduced the deposit rates by raising the diflcrencc between 
•the bjiiik. r^itc and their depp.yt*ratcs to two per cent. This is generally the 
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case with London banks, but country banks still rccoivo deposits at one and a 
half per cent, below the bank rate. This difCerence in practice between the 
EniilisJi banks a!id the banks in India, is larj^ely due to tJie fact that the former 
inw^t then tund.^largely in the discountinj; of bills, u|)on which the discount 
rate ejiargeil v.iries with the bank rate, wJiich is usually about a half percent, 
higher than the rate charged for fiist class bills. Tliis form of omploynient of 
funds by tlie iianks in I'higl.uul pnables them to rejiiiy their deposits after a 
short notice, wliich, in actual practice is generally dispensed with, inpvided the 
cu.stomei’ h.is no objection to pav mteiest for sejen to fourteen days, the period 
ol the notice re(|niiV’d to be gi\en. •ln*lndia, on the other hand many banks, 
im est the major jiait of their lunds in loans c.triying inlere.st at one to two per 
cent, aiiove the bank r.ite ; and tlu‘''(' loans, in practice, cat'Inot be ea.sily con¬ 
verted into cash at short notice', t ou-sequeutly, it is necessary fAr banks in 
Indi.i to require a leiiiger uotj^'c than is tlie case in h'ngland. *• 


•» 

LroALfosTTioN' I he legal po'-*[tiou of the •banker in coniK'clion with 
fixed ('aj'o-vits is eaie ol a debtor ulio is not bound to repay the amount before 
its dati’ .Nmie b.tnks i.'itnc to Ihein.sehis (he right to repay deiiosits 
beloie till ir matuiit\' by gi\ ing due notice. 'I'his cenditiou, along with others 
are iwinted on the b.uk ol the de['(wit nceiju and when the customer’s atten¬ 
tion i'' ihav.n to iheiu fiuA will go\rrn the eontr^ict lietween the banker and 
hi" I ii-tniiur. Ill tlie ali'-tiiee ol ."iicli .1 "iipnl.iliun tlu' b.inki'r c.'innol return a 
lix'i d beieie tlu due f.ite viitluuil tl'.e con"ent ol the (ustoinir. The 

baukii I'oiitinue.s to h a dduor, < \eii tliouf^h the period li\«“d lor the deposit 
ha" I !.< d out*iI (> d, jK.dt 1 " not wilbduiwii aird although the banker m.iy 
nol .f.l'pw nU(.ie."t allei tlie de}) 0 "it b.is ni.ilnred‘tor ]iaymenl. lie does not 
beci'iuey iiustei' li'i' the en"tonier ol (he hind" so King with him (Piiwi'c 
f A'lS.. :;A’ flS-i.b, J H.iie 12M(S and (if/ninl . I e/ M ddi its \\ Simlli (l9(kS) 

LJ..R. :V2 Mad. (k;, followed in SiilAur.uniKun Kad'nr'.di;, tW Mad. 1081). 

• 

IbWMf VI (ii‘ i'i.\) I) nurosn" niuoKc juj. daii-. Tu order to oblige tlu ir 

cn.stomers, rxinker- (Kca"innallv allow them to witluhaw Iheii fixed/lepo"its 
befoie rlu n due d.itiy. In "ueii ra" ‘s, eitir-r liie i nstoiner foiegoes the iittcresL 
ae. lued on the d'j’io.^ii, ur he hoiiow.s the amount iiquiiid againsl'tiie "eemitv 
of Ih" ji\«_d dep(i,"it qt a i.itt ol inteic"! whudi i-* gi-iierally one to two ]K‘r lU'iil. 
highei than tlie r.it ; cdlowed on th - de]>o-it. In lh» lal«er eas*, the banker’s 
advance L fulh ^( ruri'd. a- tin re can hardlv lx*, am sei.niitv lieMer lliai> the 
amount due from liw bankc 1 to the en"i,.nvr. Tt i" "ometinx-s s;w(l that the. 
banker yids to his r, 1 nt.-itum by givmg iiis lustoine.i" such faeilitie.s. It 
ne\i idheh "., apjuais to he .1 praitice whieli ouftht to he discotiragcil. l*y 
{HriTiitlmg the witluhawal of hxiu.l di po.^its lufoi'e (licir ni.dniily, the hanker 
impairs Ins own (a"h jeMunci ^ und llieivliy lunsterlain iTk'- in ease ol Ihe 
tighfne.y of l!ie money-maikei If the lunds kejit* in liaiul for iiucling the 
emaiids fjf his i ustoniers ha\ing rn*renrflepo.siis and others re.|niring aeeoin- 
moiUiti.ai aieu"rd in i.jiaying fi.xed deposits before nuduiity, tl,e hank* r may 
find himself m ilillicnltu s. -.Again, if, on the oee-ision ol'a‘ fm.iiu i.d crisis, a 
bariKcr pi rmit" the withdrawal ol some fixed deposits before tfie ihie dates and 
then .stops doing so as iyasdonc by a certain •well-known bank in.the Punjab 
at tlu: tune of the hanking < risis in ]9I*d iTe is bound to siifli r inueiaitation. 
At .such time.s, imleed, q will he the duty of :i hanker to keep his fuiftKas liipiid 
as possil le and tr. k.eejj more cash readily available th?in i'^necessary in normal 
times and he should not deplcti', therefore, his cash resourdts by iiaying such 
deposit:, before their maturity so as to save softm intcBest. • 
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Deposit receipts —When depositing his money, the customer receives a 
deposit rcceijjt which is usually marked “ not negotiable ” (sec Appendix A, 
form No. 5, post). It can, of course, be transferred by way of assignment to a 
third party, but a deposit receipt, not being a “ negotiable instrument ”, cannot 
pass tT) its transferee a better title than that* of the transferor, and, therefore, 
such'receipts cannot be treated like cheques. A ” dejjosit receipt,” even if it 
^s expressed to be transferable, has never Jbeen recognized as a " negotiable 
instniment ”, or as giving the transferee the right to sue in his own name {in 
re Dillon ^890). 44 Ch. D. 76 , In re Mead (1880), 15 Ch. D. 651). 

Not^jE’gotiahee— In Al^dnl Rclmian Haji Osman v. Central Dank of India 
and others (The J^urn’al of the Indian rii'.tiliitc' of Baiikeix, famiary 1930, p. 
54). Mr. K. M. J1 laveri, (>hief Judge ol the Small ( ausc.s Court, liombay, ob¬ 
served, while/delivering judgment again-.t the bank, that the ti\ed deposit 
rerci])t with the words ” not transferable ” ])rin*ied on the top ol it, was not a 
negotiable instiument !liid*tfiat it couktnot be fian‘^l*^rrid by a mere indorse¬ 
ment in blank. In this ease, the receipt was iniaased and delivered to the 
secohd defendant, as .'-ecurity foi the faithful j)n foiinance ot his duties by the 
jdaintilf and it was not ii^endpd tJiat the ownciship should be transferred. It 
is, howawer, j)Os.''ibl(* tliat a b.ink, liaving issued the dorument in a transferable 
foim, might be estoj)])ed Jrom (lis])uting its charactei' as such. In England, 
a form ol che(]ue is sometinu's juintefi ( n the back of a ” deposit receipt.” In 
.such a ease, if the eoiiditioiis ot the deposit, siicji as pre\ ious notice, etc., have 
been fulfilled, llu> bank cannot. :fs between it.self and the depositor, refuse to 
pay tlie holder ol the receipt {In re Mead (1880), 15 < 1* D. 651). Payment to 
a person wrongfully dealing with even a signed deposit receipt, is no disihargo 
to the bank, iinhssthe deposilor is e>toi)]/('d by his coiuluet Iroiii di^Pi’tbig 
such payment {fiiunis v. Xallonal DruvinciafBank f>f England (1904), 13 T.T..K. 
429), and the bankei should, tiu reloi<-, obt^iin a ‘‘ letter of authoiity ” from the 
customer before j)aying back deposit to a»persou other thi,\n the depositor. 

CniLQri'.s^NoT,TO BE DRAWN AGAI.NST FIXED DEFOSHS- -Ill tjie absence of 
an agr(^'ment, \ alid ehetjues cannot be. drawn against a depo.sit account ;it all, 
if that is tlic only account of the customer with the bank. Bankers in England 
usually honour such chetiues, lelying iijion lien or .set-olf, eithei of which right 
applies^ to a <'J<'posit account.* It appears, itowever, thaf even after expiry of 
the h.xcd period th«-defjositoi is not entitled to ilraw cheques against the fi.xed 
deposit, unless he has eithei;^hiade .such arrangements with the banker or has 
given instriVtions to him to transfer the amouiil; to his current account. 

PdSTTTON of Tin: Dl.rDSITOK IN' C.^SK OF LOSS OF DFPOSIT RECEIPT- 

.Whetl ler the' return of the (kqiosit receijit ^o the banker is a condition jirece- 
dont for tlu; rejiayment t^f the loan, ilepends to a great extent upon the terms 
and conditions of the deposit. If the return of the deposit receipt is made a 
condition foi ii.iymeiit, no cause of action wouhl then ari^e until its roturn 
{Alkitison v. Bradford, Third Equitable Benefit Building Society (1890), 25().B. 
D. 377 ; In re 'Tide/, Tidd v. Orerell (1893), 3 ('h. 15-4. 'I'o the .same*effect .see the 
remarks of tspoT^, in 38 Bom. 618 (628) ). In case of the los.s of the receipt, 
ho'^^cvel•, a court woiijd cxorcish its equitable jifrLsdiction and would not allow 
j;he depo.sifor’s failure to iiroducelhc* receipt to stand in the way of his re- 
claimingitRc money {In re Ditlon (l8^0), 44 Ch. I). 76). The court would not ! 
probably require the d^prisitof to give an indemnity bond, as a “deposit re-j 
ceipt’* is not a negotiabkj instniment ” and it.s transfer caimot confer any ! 
better title* on the transferee Aiaii that of the transferor. 
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The law c'f limi rAxioN— The law of limitation does not apply to a “ fixed 
deposit ” as loiif; .IS inten'st is being jiaid on it, or so lung as the deposit receipt 
is being renc\\od. If the deposit receipt has not been renewed, liowcver, the 
jH'iiod begins lo run from the date on which the depositor was entitled to be 
ii'paid. • , ■ ■ ^ • 

AriAciiMENT OF DFrosiTS BY COURTS—Wliothei* a particular deposit 
.iccount is attaelMble by a g.unLsjiee order //I'si, depends on the terms of th(i 
01 der. To i.v .itleotod by ihe order, it mii-l lx; a debt, “ due, or, accruing due," 
that is. due or aecriiing due at a dofinib; andieortain date (JVM y. Stenton 
(lSS;b, !1 O.H.l). .Sl^). The Law of*Bj^ish India on tlie subject.iscontained 
in section bO of the ('ode of ('i\il Pioeodiire. IKe word " debt ”, as used in 
mat seeiioii, must bo a debt which is actually existing and nn^a claim that may 
iipeii into a de>>t at sonu; futun' time. An existing debt. Ihoufih payable at a 
future (i.ile may lie attached, wliilst .a sal.try, w.iges, or .i money flaim .iccruing 
due cannot [TtifhKiil llossciji kjiiiii v. Riighoiidlh 14 Moo. LA. 40), 

The followi’’g kiniL of dejmsits .ire all.Kh.ible:—^ 

[ii) .1 d''i’'i''.ii lepay.ibJe oil .leinand ; 

(^4 a ycj'osit ivp.ii.ible on li.xcd notice, Vhicii h.is been given ; i 

(c) a depoMt lepav.dile ;it .i lixeil future date, or .ifter the lapse of a 
spccilied time. , 

^Vhen monevs Iving at tlie credit of a customer, are attached by an order 
of a court, it will dt'n-'iid on life ti'rms of the ord' r of attachment whether the 
• utire b.ilance >tandiu 4 to the credit of the customi,'!' i', to be attached, or only 
such part ot it as*is necessary to satisfv the d('crc<' in ex'eciilinii whereof the 
order fif .itiachmout is made (/vage rs x.'Whildoy. A*.492| A.C. 118). 

])<i)f,d:o Morlis Ctiitsii-r\ dej'^^sit recei]>t maf be the subject of a doualio 
mortis coiiso (In rr DiHoii, Dii/fin v. Di'JJiu (1800), 44 Ch. 1). 78) and the court 
Hill compel th<- hg.d represeul.itiyes oi the ih cea>ed to lacilit.ite the receipt 
of the money by the donee. However, a dej'osit account book which did not 
cont.'iin anv^f the terms of contract betwei’n tlu' donor imd .Mie bank was 
held to be not a document of title which could be made the rightfnrsuJiject 
or a valid donatio mortis causa. ^ • 

LxT.MrTiox FROM sT.tMi^DUi^V—Banker’s (^''po.-^it receijit i.s exempt from 
.^tamji dulv, provifli d llie depodt is not expri's^ed ts* be,receive^ 1 from, or by 
the hands of, ;iiiy pia>on other tlwn the one to wlnpn the same is to be .iccoimted 
for (seethe Indi.m Stamp .\ct, 1899 (11 of I8tt)), Schedule I, Article 511). 
The exemption liohL gooil ihAugli a lime bo lixed for repayment. Xor does 
provision foe the ])aymeiit of interest alfect the ciu(!stiou. 

Di'POsns IX joir.T x.wns—Weposits are frequently received by bankers 
in the joint names of two or more persons and the ci^vlitions subject to which 
such deposits are accepted regulate the nvinner of their withdrawal. Accoiding 
to Eliglish law’, a f/ayment to any ofle of the joint creditors giyes a (omiilete 
dischtirgc toHm debtor (Wallace y. Kdsall, 7 M.Wb 284). 'I'liis case* w;is fol¬ 
lowed in India in the Full Bench deci'.ion of the Madms Ilighifourt in .linia- 
purnamma v, Akkayyu, 38 Mad. .544. The Mailras decision lia*o h'owever, bjen 
doubted in the subs( quent c,as('s .and waj o^iressly dissented from yi the Full 
Bench decision of the Rangoon High ( ourt ( (1937 ) K.'ingoou 227. il'he better* 
view seems to bo that, ccaisidering the clear langya.ge of,section 45 of th*e Indian 
Contract Act (IX of 1872) Wallace v. Kelsall has no apjiIicJtiyn in InJiiand a 
debtor only obtains a discharge on payment td aUthe joint creditors. • In-Eng- 
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land also the principle of Wallace v. Kelsall has not been extended to bankers 
receiving money on joint accounts. In Husband v. Davis 10 C.B. 445, it was 
said by counsel, arguendo, tliat " In Innes v. Stephenson, \ Moore Kolc 145, it 
was ruled by Lord Tenterdon that where money is paid into a liank on the joint 
accoiyit of persons hot partners in trade, the bankers are'not discharged by 
payment to one of those persons, without the authority of tlie others." If 
however, by’ the termspf llie deposit leceipt, authority to pay is given to any 
•one of the joint depositors, tJien obviously*payment in acaordance therewith 
will discluirge tlic bank('r. Such an autliority may, liow(;ver, be revoked 
before payment in whieli case concuiT«nc* of all the joint dtpo^ itoi s is nece.ssary 
to give a’va’lid discharge to t!ie bank. In McEvoy v. 'I'lie Belfast Banking Co., 
[1935] A.C. 24, tl^.; legal elToct of a depo.sit receipt taken out in the joint names 
of two pensons was considered at great length by Lf)rd Atkin hut the conclusions 
there reache(l*by the majority of the l.aw Isolds have left sev'cral important 
points undecided. One ol tlu; points which arose iij that case was, if, for exam¬ 
ple, A deposits moncA^ ii’* a bank and* obtains a deposit receipt in the joint 
names of himself and his minor son i)ayable to eithe'r of them or survivor, is the 
rnim*)!' son a pai ty to the contract in the sense that on tin.' death of A, he could 
demand the money bom ^lie bank or sue if his demand is reiused ? Lord Atkin 
'expressed the delinite o])iuion that tin: minor soJi co^dd sue because the contract 
on the face of it pm porb'd to be made w ith A and his nuiior son. I f .i-l did make 
such a contract without the*minor's aiUliority, it was ojicn to the latter to ratify 
it at any time and the ratilication could relate l^ck to the original formation of 
the contract. Lord Thaukerton,*on the other hand, wjis of the view' that the 
contract was with .-I alone,* though it might havt* befn mad* for the bcnelit of 
the minor. Lords Warrington and Macmillan .side-stepped this imiiortant 
issue by holding th.it the point did not arise ft)r decision in the case. • 

« • 

Saving[s Bank Deposits. 

Sav'ings bank deposits are n<;t so important to bankcrs»as li.xed or current 
deposits but their early history is ejuite interesting. 

'l'ia'STi':ii;'^.vvi*N('.s B.anks- Savings bank dej)osits take their origin in the 
trustee .savings banks, which are institutions in the nature of banks established 
for (he reccupt of moneys fioin depositors, withoiil; any benelit accruing to the 
trustees or or^Muizers (Trustee .Savings Banlt Act, 1863 ^26 & 27 Viet., c. 87), 
section*2). A deposftor hf a Tuistee Savings Bank in England can deal with 
only*om' .sucli bank at a tiny? and cannot have more than one accotmt at one 
and the s:fme tinu'. Any breach of this ruj^e involves forfeiture of any 
amount illegally de})osited, or ol so much thcieol as the Nathmal Debt Com- 
mi.ssioii'.Ts may think ht. 1''\ce])rion is made in the case of ordinary deposits 
by " h'riendly Socielif'sXot mon* than can bo dei)osited by any depo¬ 
sitor with aiiv trustees .savings ba.iik in oiu' ytar, whether any sum has been 
]»reviously withdrawn or not; nor <;jm an\' deposit be rccciveil, which w'oukl 
Ining the aggri'gato amouni to ovei ^'200. • D.^])osits may be*recei\ed from*and 
repaid to, infaiTts and married women. These tin.stee savings banJ<i> encortrage 
thrift among jHy)ple ol small means, by acce[)ting .small dejwsits, W'hich at one 
time vvea: nT)t hiuked upon favour.ibly l)y banks. 

PostaI savings j'anks —Simifar objects are served by post oflicc savings 
hanks, w'jii»h were first established irt Englaiul by the Post Ofticc Savings Bank 
Act, 186^ (24 25 \,ict.,*c. l8),Mnd the facilities of the post otlice savings banks 

are now' a\ ailable*in all Englisli tpwns, as W'ell as villages, where the post office 
transacts‘savings baulv^ bushfeis. 
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Savings banks in India — Id India, trustee savings banks were first esta¬ 
blished in the I’residoncy towns between 1833 and 1835 and their manage¬ 
ment was tiansferred to the Presidency Banks in 18 (nI-(> 1. In 1870, district 


sa^ ings banks were opened in certain selccled treasuries and twelve years later, 
post oiheo >a\‘ings‘banks came into existence in all principal jiost offices jn the 
whole of India, except the Bomba\’ Presidency. This excejition and corlain 


other restrictions in otlier jiarts of India, were tlie result of special arrange¬ 
ments made with the jnoMtlency banks to wliom the management of the old* 


governnu'iit savings banks was entrusted. Jhpvever, thest* restrictions were 
removed after a year. The post oHWe ^lavings banks continued side by side 


with the di>trict savings banks, for about three y*.'ars, after the expirj' of which 
pcrioil the latter were abolished, but the government saving.s^ninks in the three 
presidency banks, continued till 1896. • 


Pko(;ki ss ('K Posjal .S.winc.s Ba.\I\.s The popularity Df the postal 
savings banks in liulia cai> be judged from the following statements show'ing 
tlie growtli in number of ^lost office ?;av ings banId^’ ilcpositors and the total 

dejiositN: • 

Number of Post Office Savings Banks> Accounts and Amounts 

of Deposits. * * 



\c). * 'I i>.ink'. 

tl i' I 1H.1 1>1 
li e \ far 



XimiUi-r <>[ 

\t 1 nunl^ .It tile 
* ( ml ol tlic t «‘.tr 

• 

*1 )(']n Kll^ 

Un^limivi’ oi 
inl»i('->t) 

TVil.iiKc of 

1 >1. posit.s (in- 
rliisu c of inlorc.st) 

3 ,l()(l, 3 (vS 

4 W, 01 , 0 ( 5,725 

5 S, 30 , 17 ,S 51 

3 ,.s-t 1 

47 ,S 3 , 19 .(t 92 

( 57 , 35 , 17,352 

, 3 . 795,373 

, 19 , 03 , 19 .( 5(51 

, 72 , 52 , 89 , 12.5 

3 , 7 S(^, 4 U 5 

1 1 . 73,1 1,095 

77 ,. 19 , 11,177 

■* 310,791 

4 ( 5 , 01 , 49 , 9(51 

81 , 8 ( 5 , 02,752 

• 4 , 5 S 3 , 7.53 

41 ,( 57 , 33,378 

78 , 31 , 5 ( 5,(585 


id.svs.s 

] 9 ;-t 7 - 3 S 

193 S -39 

1939-10 


A’o.'t .• iTiim 193 ( 5-37 .ind onw.mU, tii’iiit"' l‘ii r>Tir"i i .ind \'!i‘n*.>ri- * 
h’’ ['0)1 of t! ,■ h. li.in mid I JJi.f>utln’i.iii), 


Sa\ 1X0- i:\NK DI I’AK J Ml \ I iN « i '.M.Ml'.Ui lAl, HAXK.s- '1 lie •Commcn ial 
bank-i fijund tliat it.was a paviii*' Icti-'ine-'S to yiki! in siicli depo''it.', however 
small the\ might Ijc. I lie advantages of such dejwsits.to a bflnk ai« that a 
very small reserve i-, sufficient to iiii et deiiiandspn tium, as, g('ii<jially, A depo¬ 
sitor is not allowed to withdr.iw more than .i fix(^l amount, Rs. oOfc) to 1,000 fti 
any one week. Laiger sums ihay be withdrawn after giving two to four weeks' 
notice. .Moreover, banks do not permit snlh at'coimts to be operated 

upon by means of cheques, so tlia^ the banker does not run any risk in eoiuiec- 
tion with paving out chccjucs Interest is generally allowed on minimum 
monthly Ijalanecs and not on flaily balances. .Some*banks, including the post 
offiee savings baq^s, allow interest <jn cfejjosits uceived up to the fourth of a 
month, so as to enable tlujsc receiv ing small salaries to 4tJposit rtieir money and 
earn interest thereon. Banks incur little expense on such accounts, so far as 
stationery is concerned, but very often tliey give tlieir custofngns such privi¬ 
leges as the collcctirin of cheques and safe cusfbdy of valuables or securitioB. 


Current Deposits. 

Although formerly current deposits did not contribi^te to the tapital of 
the banks in India such large amounts as did thg fixed deposits, the position 
has und#*rgone a considerable change in recent VCars a^^d today the amefunt of 
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demand liabilities of the scheduled banks in India and Burma is in the ratio of 
about thirteen to ten. However, in the matter of the responsibilities thrown 
on the bankers, the current deposits have always been more important than the 
fixed deposits as will be evident from the treatment of the subject by the present 

writer as well as other authors on banking law. . 

• * 

"Bankeu’s obligation- -By taking such deposits, the banker undertakes 
,to honour his customer’# cheques as long as his account is in credit. - 'I Ik' banker 
may have to suffer loss if he ])ays a forged'cheque, orf'itlie iiays a cbeipie 
contrary j:o the instructions of#his customer, as woyld l)e the case if llie l)anker 
jiaid a gejierally-cfossed rhetjue to a flombanker, or a specially crossed cheque 
to a banker of her than the oni in wliose favour it was crossed, or to his agent for 
collection^(Negotiid)le Instruments Act, 1881 (XXVT (d 1881), section 128). 
'I'lie customer .has to pay lor the slain])s on I lie cheipies if they are liable to 
.stamp duty, but the cheque-forms as well as tlnyiass book are siip])li<'d free of 
chatge by the banker (.'jf-e Appendix A, form No. It;}, posl). The banki r has to 
keep sufticient funds in hand to enable him to^ meet the demands of his 
customcTS. • 

* • 

, 1m'j;ki-;.st —lixcc})! iij larg<' cities mo.st bank.sdo not allow any interest on 
'■111 rent depo.sits. In cases where interest is alhnvcd, amounts e.xcVcding nipees 
one lakh are generally subject to a s[)ecial arrangement. Sometimi'>, custo- 
meis are required to maintain a minimum balance, failing which they have to 
pay bank charges either in tlu; form of commis^on on the half-yearly turnover 
of the account or a certain sum •of money eveiy half year. This practice en- 
•ibh's the bankin' to earn softiething on the minimum baRmce,agrced to be kept, 
'riius, if a banker has one Immlred such accounts and the minimum balance for 
<‘.ich account is Rs. 500, he can freely emjdoy Rs. 50,000. Of course, Ins ex¬ 
pel ience will te?ich him whaP pro])or(ion of "the ciurent deposits he must keep 
as le.servc, .so as to meet the demands of depositors. In the case of lixed de- 
piwits, he knows e.xactly what maximum anviunt he can be called upon to i)ay 
at any given time ; whereas, in the case of the balances on current accounts, he 
can only appl>\'infately estim.ite the demands that are likely to lie made upon 
him, and, therefore, lie has to keep larger funds to uK'ct emergencies. 

No i.N I in<i-‘.si Ai-Ltmr.i) ix I.d.xdox --In Loijdon, also, only a tew banks 
allow interest^ on current de|*isits. I hi' pi'bctice genercjly followed itiere, is 
not j;o tdlow any inliVcstbn current accounis, except when thi'j' are subject to 
Any special .'irrangemeiit bet^\^'eu the banker and thi' customer whereby a very 
small rate i^f interest may be allowed if the account is a substantial one. On 
the other hand, if the monthly balanci' goes below a certain amount, the banker 
would charge a commission, winch may be a lixed amount iier annum, oi', about 
one-eighth to one ipiarter pei cent, on the Uirnover. 

Opening of a New Account. 

LiiTTEUS oi- iN’TKoDrcTioN OK KEFEK«x’('E—Bcforo opei^ng a new account, 
a banki-r shoufd take sertain precautions and must ascerte.in by injquinngirom 
the person wi^iJung to open the account, if such person is unlaiown to the 
bapker, as f(yhis.i)rofession or trade as wtII as the nature of the account he pro¬ 
poses to oJ)cn. By taking the* references furnished by the new customer, the 
•banker cap easily verify such inforiqjition and judge whether or not the person 
wishing^o open an account is a desirable customer. It is necessary for a bank 
to inquffe, from pesfponsible parties, given as references'by the customer, as tcy-' 
the latter’s integrity and resjHytability, an omission to do which may result ia 
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serious consequences not onl}' for the banker concerned, but also for other bank¬ 
ers and the geniaal public. 

PKKi'ArxiD.v AciAixsT FKAi'ii—From time to time, instances of fraud com¬ 
mitted by j'ersons jn j)ossession of checjue book.s have come to our notice. For 
in.stanee, some ^'cms ago a well-tlressed person a])proached the manager of a 
bank in Delhi with a re(]ucst to open an account in his name and feignirig to 
ha\e forgotten to bring his pur.so,containing currency#notes to be depo.sited,^ 
porsua<led the mannger to jnirt with a checjue-book, containing sixteen stam])ed 
cheques for wliicli he ]\iid one rupee the ain«nnt of tlu' stamp duty- and 
]n»nni''etl to ‘^eiul tlR' money to be tKq)(.^ite<l on tlie following d:\y.. Having 
obtaiiual posse.ssioii of the clio<pie-book, he sucroetletl jn persuading certain 
meichants to part with their goods in exch.ing<‘ for his clinpies which were 
subseipiently lomul to be worthle.ss as their tlrawer had no acc^ounf with th<; 
bank upon which they were drawn. In fact, as a re.sult of the failure to make 
the nci e^sary incjuiiy rehry'd to abtne. the banker m^ht enable a dishonest 
peixni to ciblain. for fraudylent piirjioA's. the po.sse^sion of .1 cheque-book and 
if such a jHM'Jon h.qtpens to he an undischargi'd bankrupt, the banki'r migl^t be 
placed in a dilfu u!i pnssition hV unw iltinitly allowing such a pi:r.son to operate 
on his accoiinUw ith the balds. ' • , 

SAn.i.i vKi) AOAiNsr A\ ix.vpvi lai.ST ii\ i:RT)\<ArT--St'coiKiiy, although 
the baukor may not intend .a the time of tla- ojieinng of an account, to grant 
an ov« idrafi to tlu new en>’oii^i‘r, an oM-rdraft may be granted inadveiteiitly ; 
in siicli a e.i^e, the importanee of gelling a liitter of iniroduetion or references 
from the new custvnu r'caci 1 e well understood. Fftr instance, if a bank clerk, 
by mi^n ading the balance at the cietlil of the new e^islomer’s account, honom> 
his chcqye, it will amount to the grant of an ovi'rdrall, which can be reali/.eil 
only if the customer i.s a rospevtabk- parly. Simikuiy, a cri'ditfitem bidongin.g 
to a particular cus'otner may be i)!;j^eed to the ciedit of the account of another 
customer, who may draw the amount and tin 11 decamp. 

lNqi iKlF,s ABOI’T THE cfsiMMiK Thirdly, the hanker has to answer 
inquirit'S from fellow bankers about his euMoiner''-; linaneial jiosition*; it is. 
therefore, di sirahh- both in the iiit(M'est of tlu- banker as wi-ll as his customer, 
that the hnmer -'hould be in po-'-i >''i<in of such inloimation. 

b,\ 11)1 1 (lE .x i'f.EKOiNk 1 ; llt.'v, if the tanker fails to nvike thy iisu.il 

inqiiin-.'. ai •nit the new eii',lonu UE‘ b.mker m.iy lx; dejiiii'ed of tjie statidory' 
proU-ciioa o, a < oil-i 1 m;.' !>anker under ^*i|linn llil of the Xtgotiabk* 

Tn-tnimcnl-' .V i. (.X\\ i >1! bSS! : In Liidbrokc v. 7 mid ( t'lmA (London), 
28th Maiii!. 1911 ), Jii-'ii Ikiiiniiii- -^aid, ‘the bank ai t«“(j negligintly, foi 
tlu‘V di'i not in.dvi- oidin.oN' iii jiiit:- s whi'h ordinaiy, reasonable jieople, ac¬ 
ta nding to t-n-e\ -in ij, i'po- a, )itld m.iki; in oiieiiing an account.'’ It i- 
V- r ■ lik< thro n- i -1 pra ■ <• (■! i> inkei'^ in 1 luh i m ikiti'; oich inquiries 

at ih" t’;;it <>1 opening lit-'.'. ( urn .. ;v'lioiiit!a jiulgmcnt, 

will 1)1- f'jrtiiC'Xaiil?:. * , 

biM I iMi.x ^i',.XAj I. Lv. ry eu-.lomeT i^. exiyeeti-d to have read the rules 

of bu aiu.-s ol till l>,iiik .tti'l to I oiiliim in writing his willignne;-^ toalmiply wilh 
and be Ixjiind by ihem ix-fore his at count is fjpened (spe A]/])en(lM< A, fofni 
Xos. 6 .and {'-q, p'ml). ll._ i., r- [moil io*riU]*[)lv his banker wilhoife. or more, 
speciinon.s of his signatiiri; and tlu-se are Uiiially i ntt-red in a sign;^i»re book 
maintainc'l for th' j uii i-se by tlx; bank. lloiVever, T^he Miodein jimctice is 
to hav'c the .specimen sj-gnature.s (jii cards, wiiicji^are indexc& and liled’iii uii 
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alphabetical order. Each customer’s full name should be written in bold 
characters above his account in the ledger ; his address and occupation should 
also be added. 

Mandate for the operation of the account hy an agent- In case ‘a 
custoificv desires that his account be openfted upon by another person, a 
mandate (see Appendix A, form No. 6 (c), post) in writing to that effect, as 
jvell as the .specimen si^^nature of the penson in who.si; favour the mandate is 
given, shonkl be obtaim'd by the banker. Power to draw aftd indorse chc(pies 
docs not ijiclude power to accept bills or overtlraw the account; it is, therefore, 
necessary,that th(! customer’s instru^tio*ns to his l;ankof sliould specifically 
state so, if hi; wis|,ies the banker to allow the person to overdraw the account. 
The banker .slioukt ha\e notes of such insliuctions of his customers entered on 

the ledger accounts of those customeis. 

• 

Cus'ioMKRs lo i;i: supplied with payin(.-i>^-slip books--W ith a view 
to fai'ilitati' the receipt *of OBcdit items p«ud in liy a customer, bankers provide 
the customers with paying-in-slip books (see A]ipendix A, form No. 16, post). 
The light hand portion is retained by the liank and Uie counterfoil is returned 
to the customer duly initiiilledby an officer of the liank. • 

Hanker not cont'ernfd with the uu.stomkr’s titlp: to money dicposit- 
Jil) -In the alisence of a notk'e, explicit, or implied, the banker is not concerned 
with the question ol the customer's title to monev paid in by him. .Money may 
be paid into a customer’s cui i cut ^account by a mini jierson, which the bankoi 
is ordinaiily bound to accept. • 

Special Types of Customers. 

Any individual is legally eapable of ojiciiing.an account with a banker 
if the latter is satisfied as to that ])erson’s bona Jtih’s and if ho is willing to enter 
into the necessary bu.sincss iidations witflt ^fonner. Tlie capacity of certain 
classes ol persons, liowe\er, to make valid agreements is sul^ject to well recog¬ 
nized rc.stri(ijons,,as is the case with minors, lunatics, dninkards, married 
women,* millisclKMged bankui])ts, agents of all kinds, trustees, exei iitois, ad¬ 
ministrator's, etc. We shall, therefore, consider the position ot a banker with 
regard to tlii'se .special cla.s.ses of customeis and th(» precautions which ho should 

take in his (k'alings with thent. • • 

• • • 

iJ\IiNORS*oR iNFANis——According to the Indian law until a 
])crson coin^dctcs Ins eightccbtli year he is regarded as a minor, unle.ss, Indore 
the completion of his eighteenth year a guardi.'fn of his ])erson or projieitv is 
appointed by a Comt, in wlfich case the minority extends to the age of twciiiA'- 
one ; .see the Indian ^lajorily Ael, 1875 (IX of 1875), section 3. I'lidcr the 
ICnglisli law, a ]'a’rsni) continues to be a minor 'lutil Ik-, or .she, coinpli'tes his or 
lier twi-nty-liisi year, 'lliis law aiiplies also to the desceiulaiits ol persons of 
JJiitisli domieile. unless they lia\o taRen new domicile. , 

Minor’s if^hl to n pndinlc his contracts. -—\s a geni'ial lule, ;.i minoi* can 
repudiate all bis contiacts at his option. A bill or cheque giviii by an inf.ml 
to repay nfimc^ borroweil by him dining bis infancy, is imtirel}’ void. He 
('aifnof I'v^n be compelled loVejiay the money actually borrowed by him, 
iiolwithslaliding that he has obtamceftho loan by falsely reproscnling iiim.self 
to be of fcifl age. 

* • 

MJJfor’s acco^itfl.—A current account may be opened in the name of a 
•minor and Ihe banker runs fioci^ in dealing with liim, as long as his account 
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is in croilit. Tn \ however, of tlic fact that a contract with a minor is void, 
it is advisalile (o open (lie account in the name of his f^nardian. This will 
enable the banl«‘r to recover the amount of the overdraft which he may have 
j^ianted e\ »‘n by mistake. Othenvise, not only the money advanced to a minor 
i-> ji ieco\ erable, Init also any st'curities pledgeil by hiili must be rctjimed. 
Similarly, an adult, who gi\-es a bill in respect of a debt contractcll during 
minority, CiUmot be sued for the same, eveept in due cyui'se, by the holder who 
was ignorant of the circumstances mulcr which the bill was given. Althonglf 
ha\ing no c.ipaciiy to contract ami remler himself liable on a bill or cheiiue, a 
niiuoi ma> still tlraw or mdor.se a clieiijm^or a bill and the instrument.'? so drawn 
or indorsctl by him are nevertheless valid against all jiaities except flic minor. 

Mini)}’ its iigtiit. minor person may not bi' legally ntipable of entering 
into a contract m his onn n.ime, but there can be no objectiop to*bis acting 
as an agent for anothei jierso^n competent to contract, iirovideil*the former is 
duly anthoii/a'd In ihe lattwi. For instanci', a minor syn max m.ike conliacts, 
besitli-s indorsing clui[iics;uid bills, behalf of fiis lather, if the latter has 
dulx’ autliori/e<l the foinu'r to do so. Moreowr, if he has distinct antheirity, 
he max' pmchasi' gootU ."md obtain ad\.mcc> in the n.mie of his piinciiial, 
although it W(*uld be cleailx’ to the adwint.ige o'l the»other p.irties to such con-, 
tracts to obt.iin xvriiten conlirmation ot .such authority, before acting under 
such instruction". • 

Mir.'))- (IS hnhu'y. -There is nothing to prevent ,i minor fiom becoming .i 
paitner in a him and tr.insacfing business op its Iiebalf. lloxvi-ver, he ('annot 
be lield liable for any delfts ol the partnership incviired before he attains ma- 
jor.ty. On the othei h.md, unless ho expressly repiuliates the contract ol pait 
nci'ship within six months ol his attaining majority, be will be reganled as hav¬ 
ing ratified the agreement and wijl Ixrome hablv as a geneivj [)aitner foi all 
debts incurred by die p.ntnershi]) since he xvas admitb'd to tlu- benolits ol pait- 
ner.ship (seelion do of the Indian ^’artneiship .\ct, 19112 (I.\ of 19.S2) 21 K.R. 
307 : (19IS) 41 Ma'd. 824,'. 

hiXAru's --77/t/V L'jiil disahHitic^.—V section •!! /-f the Iiuliaii 
Contract \ci. 1872 (l.\ of 1872) persons of unsoimd mind like mmihs.-are 
disipialilie<I from cimti.tcnng. but tiie discpialilication does not apply to con¬ 
tracts entered into by Imi.U'.C duyng the jieriod of sanitv or which are r.itilied 
during suih periods * Contr.nTs with persons ol mispuiu(^ mind vnder ]xnglish 
law, are not V(»id but void.ible. 1 liiis, it will be clear, that such c<pitracts have 
no inherent dch < t but c.m be .ix oided, prox’ided tV? other parly is <^ware of the. 
fact of lun;i(.x’ of the liisi i-.utx*. 

CoNiKXcT X'oin IV Indi.x —ITider the TndiSn laxv, however, contr.icts 
with persons of utisoiMd mind, ma^le when they are of unsound mind, are, it i.s 
iubinitted, not only \oi<i,il>U; but xoid {Minliiarui v. L'smmi Jicari (1907), 17 
Mad. I..J. 78;. Conse'jueiitly, im banker would krioxvingly open an account in 
the name of ,i pei^)not uns(nmd mi»fl, b'ceause lhat xvcjiild easily inx'olv'e him 
“in the iliflicultx of < boosing between the risk of unjiistitiablt dishonouring 
the customei', chcrpies, on the one hand and ol being held to have debited his 
account without adecpiate authority on the other" (Hart’s Lilw.»f Hanking, 
third edition, p. 145). However, a banker wlfo discoun'ls a tiill duly drawn, 
accepted, or indorsed by a lunatic, can reMizC the money due thcreomirom him, 
unless it can be proved that the banker knew of the fact of the hutauyof the 
party at the time of discounting. But when a* banke'r copies to knoiv of his 
customer's lunacy, all operations on his account should be suSpended uirtil the 
receipt of an order from the Court, or the dcfinite'proof of the customer’s sanity. 
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Drunkards —Limilalion on right to contract .—The law recognizes con¬ 
tracts, only when the parties to them are of sound mind and in full possession 
of their faculties at the time of their making. If a i)crson, who is party to a 
contract, can juove that, at the time of entering into the contract, he was in¬ 
capable, from the effect-of liquor, of understamJing the contract and ot forming 
a rational judgment as to its effect upon his interest, which fart was known to 
the other party, he may have the contract set aside l>y the ('ourt. Generally, 
drunkenness is not consiTlered to affect a i)erst)n's power to contract, yet with a 
view to jircvcnt people Horn taking any unriue art vantage ol*a dninken person, 
he is allowed to cvadii liability on inj^riijnents to the person who improperly 
induced Irinvto sign them, provided the Court is satisfied that the ])crson was 
so drunk as to he-unable to know what he was doing, /in ease, however, the 
instrument has i)a*s.sed into the hands ot a holder, who takes it in good faith 
and for value^dhe instiiunent will remain a valid one. If a customer tenders 
when drunk, a cheque for which he demands iir-.yment, the banker would be 
advised to have a ^vitn^^s.s the signatiye and the'payment of the amount. 

JMarriI'D women- i Legal position.—A current account may also be opened 
i n tl’e name of a married woman. Opening an account constitutes a binding 
.contract with the marrieiiwoman. Shelias power to draw cheques and give 
a sufficient di.seharge and bona fulc dealing with the account cannot subseipicntly 
i){“ quest ioned to the jireju^lice of the banker. In the case of an overdraft)' 
the banker will have no remedy against her if she has no separate estate— 
and even if she has separate ])roperty such as Sl§i-dhan, the ]ire.sents given to a 
married Hindu woman, -the property may b(; settled ujion her in such a way 
that .she can only use the income as it falls due and^aft neither touch the corpus 
nor the anticijiated income* In England as a result of the passing of th» Law 
Keforni (Maitii'd Women and r()rtf('a.sor.s) Act, 19115 (25 & 26 Cico. ©, c. 60, 

I married woman is jiieciseiyin the same jidsition ?is any one else so far as her 
boriowings are roiueriK’d. • 

Liability tin hitsband. -A married \?’oman cannol make her hu.sband 
re.sponsible fm dd)t.s incuired by her, e.xcept in ca.ses when-.she acts as his 
agentToi' whi^i she borrows for her neccs.saries or for the necessaries of the 
hou.x,‘hold. rh<‘ husband, however, can escaj>e liability, if he can prove that ' 
his wife was already well .sup|ilied with the necessaries ol life or that he had 
loi bidden her to borrow in his name, .\gaifi, the banker- should also keep in 
miml t?ie fact fhaf, iiT ihc^casi* of an overdraft, lie will have no personal remedv 
against a married woman, a^»she cannot bo committed to prison for non-pay¬ 
ment of a*'jtidgnicnt-debt. .According to the French law, it appears that a 
French mariiod woman caimol open a bank account without her husband’s 
permission (see Imprr'ssions of,French l.hmking ; 'I'he Journal of the Institute 
of Hankers, No\'eniber, 1929). Looking to the difficulties with which making of 
contracts with a marrieil,woman is beset, a banker will be well inh ised not to 
entertain any married woman’s application for an overdraft, without v'cry 
careful jtrecautions to safeguard against lf>ss. • 

Trading comi’AJOes and coRcotevnoNS —Their legal entity. his'deal¬ 
ings with cpnq*anios, trading or non-trading, a banker has to be ver}’’ careful 
because tlie Tawi'clating to the jegal person—the company—is permissive, that 
is what tlip company ^nay do and,nop prohibitory or laying down w’hat not to 
•do, whicU is the case with the human being. A company is brought into 
existence by means of statute.and enjoys a good many of the attributes of a 
person ,* its entit|^ fs separate from that of its shareholders. Current accounts 
may-be opened in the^namhe pi'corporations, whether trading or non.-trading 
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and apart from sjx'cial authority to open accounts with banks, they have in¬ 
herent poweis to draw valid chetiues. 

io h’ taken in opening account .—Before opening an account 
(.^ee ApfH iidix A. form No. 13) in the name of a corporation, a banker should 
examine the special Cliarter or ;\ct, or certilicate of iiicorjioratioii, as granted 
by the. Kegi>trar of Joint St<ick Companies, togetlier with its mcmoraildum and 
articles ol association, copies of wliich should be re(|uired to be confirmed as 
being up-to-date,is thoc articles and memorandum are liable to alteratioM 
juovidcd (he ncce'-s.ii \ loimaditics ate ob.s«.‘i\ed, such cojiies should be kept by 
a banker on his t;k - (i tht* I'lanker js i/.! doubt, he can insjiect the \.,onipany's 
file in th<’ hM'kv ol Kegi.siiar of Joint Stock Comptiiiies of the' Province 
'll mIulI'. ihc company has its lu\ul oflice. In the case of :i tiew company, tiu; 
bankxi .should set' whether the first directors are named in the mcKioiandiim. 
’'I'his will t'Tiablo him to .'> 00 , whether or not, the company has a li,'galentity and 
it it ha.s. wh it aie the general pro\ isions reg.irding its objects, capital, borrowing 
powers, etc., bciMiise persons dealing witii a trading.vtuporation are I'xpected to 
know such piovisions. 11c should call for inspection of its certilicate to com 
men<'e laisiiicss. 1 In banker rtiould al.so ask for :i copy of the resolution,^'ass- 
cil by th.c diiectois ot the corjuuation. appointing linn as banker to the corpo- 
ratit)!! ami naming the jieison. or p-eiMnis, aiithori/.ed to openite on the account? 
Such a copy should be signed by tIu' chaiiinan of the meeting, ami coiinter- 
sigm'd by th«' -ccii i.ii v ol the compain'. It apjvafs desiiable that the mandate 
to the banker should refer to the following matters', {a) that the nuindate shall 
remain in force until it is lejiealed tiy anotheJ' re.solulion of the. board of direc- 
tois, the conteiitii-of which shall be communicated to the bankers under the 
signature of the diri'ctors or of the secietary of the com])any; {h) that the 
authorit,}' of the penson or persons to sign on behalf of the company should not 
be confined to cheques but shouldoixtend to other orders wliethtr the account is 
in credit or debit ; it should evi'ii extend to the bills to b<‘ accepted on behalf of 
the company. Similarly, the authority for withdrawal fiom the bank of secu¬ 
rities or any other piopeity of the company together with tin' signing of in¬ 
demnities ami for airan.giiig on behalf of the, company c.redks fy«'i guaranteeing 
the bank for tin' discoiinling of bills and for the ])iirchase and .sale of setuj-itu's, 
.should i"' I'i o\ idcd for to a\ oid trouble at a lab'i- stage, (r) .\s ri'gai'ds changes 
m the diifctoi.itc and tin oliU'c of the secretary, it is dt'siiable to ])rovide. as a 
coincnieii' woiking fnl ■. iha.t the bank .shall be entitled to act upon any infor¬ 
mation giv.m to it by oil.'ol ill. (hreciors or tin* si-eietaiy.' (it) In^lhe casivof a 
company wlio.'-c aili' h iierinit, with the appi 'Vwl of other directors, the a{> 
pointin' ;.t of .* pei.voii as ,01 a!‘< rn.it<- or sub.-litnte direetor, the b-anki'i' will be 
welladiised lo sei- that 'be le-olntnai ol the board (le.irly lays down that the 
expresdon “ diii" tor ” shall la d. < nvd to im-Iudi' alternate diri'Ctors. 'I'iie 
banker .slioiud obt.u’i tbo s])( '. ifiitn signat iin s of the pcr.sons authorized to 
operate on the at count o'" the louipaiiy. In the caso of faiily old companies, 
it is also ik 'll u.'le to a'k for 1 o].j. s of then balam e slieets and aniiiial it polls 
toi ajew pie' i '.-•■ai 1 In sc wilflielo the banker To foim autqriiiion about 

theii lin.iuMai )>'-U'oii, etc. li. th- of ;i j'liblit *( omp,iii\', tin' b.mker 

'should, beioit' al'ttv M.g (jpei.itiou on the acctunil, ntiuii*- the pi«ahntioM o; (he 
certiheale fjl aiiTlnaity to eornnieiKe laisiness V-hi' h is is-iied b\' Ihe RegisUai 
of Joint Stod: (dnipaiiies, aflt r he i.s .sctisiicd that the-* letiniu meyts as l.uM 
down b}’ tiic law, h I'.'o been coini'Iied wilk. , • 

/dac'rs lo hoi )'ui, iniphid in lase of teaiting unnpanii s. IJoirowingjrow'crs, 
w’itli or wiiliuiit u-tnel.ons, are geneially .sjiccilied in tlie'rsemoraiidum and 
article.s ol a.ssociation, J'Aeejit in tlie case of a t^a^fing company it is riccossary 
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that the power to borrow is especially giv'cn by the memorandum and articles 
of association of the company. The next rpiestion to consider is whether its 
articles of association limit the exercise, by the ilirectors, of the company’s 
borrowing powers. ^Having .satisfied himself with regard to this, the banker 
should (^sk for a certificate from the chairman or one of I lie directors or the 
.secretary of .thc^^mpany to the effect that the proposed adv ances ai'e in fact 
^within the actual unodiausted powers to tjic directors of the company. If 
the borrowing is conducted by delegation of powers, the banker should satisfy 
hiin.self that the same is strict]^’ in accordance with tlie .'ificles and any docu- 
inenfs wlych may bt; signed on belialf\>f the company, in i*.jnnection with bor¬ 
rowing .slionld state specifically that they arc signed on behalf of tiic company 
pursuant to the rntiolution to be lefcrred to by its date, comprised in the man¬ 
date. It isi) liovjcver, cfmsiderod ;idvisal)le licit except in spi'i ial rases the Board 
should be required to pass a resolntkm on c.ich occasion tlic company wishes to 
borrow. Such powiiis jna^, or may not, include powers to pledge the com¬ 
pany’s property. Except ifi the rose of non-trading companies, bolh under the 
linglj.sh and the TndiaJi law, companies havi; implied powers to borrow and 
mortgage property to such an exient as maj’ be reasonable and necessary, for 
j.ho carrying out of the objects stated in the object clause. It js not always 
necessary for a bankin' to make enriuiries as to tin; ])iii])ose foi which the funds 
to bo borrowed arc rciiuircfl and the advance made cannot lu' avoided on the 
ground of the funds being misapplied, as long as the bankci acts hoiia fide and 
without knowledge of tlie mi.sapplication. * 

Cessation of the po~iecrs,of directors. Tn the c.ise the winding-up of a 
company, all the powers of its directors cease from tTu' conunenccmenl of the 
winding-up, except to the t'xfenl ti> vvliicli cither the comiMiiy in a gdheral 
meeting, or 1h% liquidators,/nay .sanction ,tlie continuance of their "flowers. 
Ihus, ilic banker will not be jnstilied in honouring cheques, drawn by the 
'’liroctois, after he has received notice of tffe passing of tlie resolution author¬ 
izing the winding-up of tiu’ company. * 


NoN-TRASHj«rG KtssocTATioxs— TJicir liahiliiy, limited hy guarantee. Rank¬ 
ers sometimes receive re<iuests for accounts to be opened in the names of asso¬ 
ciations, societies or institutions registered under the Indian ('ompanics Act, 
clie liability of who.se members is limited by {jiiarantco. 1 his method of regis¬ 
tration jis used by a.ssoci at ions’which are fon':< d with a ’fiew to promote art, 
sciei^cc, coinpierce, religion, etc., or any other u.sefnl object, provided any 
fwofits made by such bodies.«Irc not distributcil by way of dividend to their 
members, d'liev do not use the term “ Limited*” after their names, noi' does 


'lie word ” conqiany ” excofit rarely, form part of their names. As in tin* rase 
ol other public companies, associations so registered .should bo reifiiired to 
observe the fonnalities referred to above, exctipt that they arc not reipiirod to 
olitain a ccrtiticatc to eomftu'iice business which is necessary in the case of public 
comfianics with a .share capital. \\'hor>.such a bodj’, t.c.. aii association not for 
prolit, rcipiires an advance, the banker .should investigate tiSc question ol its 
powers and any liinitafion that may have been imposed on the exi rcisc of such 
jiowers. As, in the case ol public comfianies, sccurifles, such as charges and 
motitgages, that -are required tev be registered, sliould be registered with the 
Registrar oj Joint Stock Conifianie.'i ofihe province in which the association is 
rt'gistered. • • 

_ ^PuiiiATE Their groicth. Tn lingland, there is an increasing 

tendeney for indi\*iduals as vj’cll ag trading firms to convert their busini'ss into 
private lifnitcd compaiycs. TBis is evidenced by the fact that a very large 
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majority of tho oonijiaiiios rofiistcrtxi in roccnt years at Somerset House in 
London, are priv.ite companies. In 1933, no less than 11,933 such companies 
weio R'i^i'-ioied as ai;aiu.st 873 public companies. Out of the total number of 
(\-»nipanics icqi-.te,,r<'d in Enj^land more than ninety per cent, are private com¬ 
panies. ino.st of them t)cing of small size. .V large number of tliese cpiupanies 
are ’ ‘one-man ” concerns, i.c. one man own.s nearly all shares an(Jl has the sole 
control. In India, the advantages of tmding as prk'atc companies arc just 
beginning to be uali/t'd and, therefoie, the number of .such companies is on the 
increase, tliongh it still bears no c<)tn[>.nison with their number in Ktyiland. A 
bank'll dealittg w it I'l a private coinp.'itiy'iias to he on his guaril apd,,therefore, 
he ma\’ not be willing to gratit it tu’casional and seasoned accpnnfiodation with¬ 
out .secmilN which he tnay bi* inclined to do itt the case. olVan individual bor¬ 
rower, whether trader or litni. ^ 

. li lt< pi coiiipdiiiis. A banker is well atlviscd to 

cxei. i<-' caution bctnie ace'eding to a nxitn st for acconvnodation fiotn a ])rivatc 
litnited coinjMiw wirch. K.t-^ been a i\'cent coin I'fsion of a tradiT's business. 
In strict leg.d an.dv w heui'x .'r .i .Mile t i.ider converts hi.^ business into n pri¬ 
vate limit.d i'ouip..i;\', the'“ .1 ^i!e ol ]>]> i’-'''"'-'* to the limited eompaiiv, 
whieh IS .1 1- g.d etilit\ di-.iiiict .lud s. p.ii.ite liom iiitn. 'I'he creditors of tht 
tnider < aiiiidi pio 'eed .ig.iimt the .insets mi I i.mslei ced to tin' comp mV. lii 
Ci-rl.iin c.i-,huwe\' r, if the ti.idei' i-- In ax'ilv ii'idi'bli-d Ik hire he iorms the 
coD’j'.oiy, tiic iian-fi r m.i\' lie held to be .i fraiiduleiU one made with Ih ■ intent 
to dehat Hi dela\' Ins c!<'dilors. Svk |i a tiaiisfer is in it-selJ aiiaeUd in-.olvoncy 
and ;iu' in It r, bv ^•e^M*lt <>f it. is h.ibh' to be ad]iidieatcd an iiibolvoiiL on the. 
petiUdU 111 any of lit- eieaitoi>. On his adjudie.)lion, the Otlieial Assignee’s 
title will eiiinmenet' not lioin the date of tlu- order of adjndiealiou. Ijiit will 
“ relate back ” m the .n t ni' b.mkrfriiptcy. namelvo the fiaudnU’rit tiansfer to the 
comi).ni\'. In sueh i .ise, tlie n suit will be that .dl inteiinediate dealings with 
the ]>ropeity of the CDinp.tu',' will imt be imidine on the OfTiei.il Assignee'. In 
ic Shiihis fi93(Ji,*2 <'!i. '22, Jii sunilar eiic ni'i-l.inci's, the title of the trustee in 
bankrupt(\«b\- oper.it ion of tin' »loclniie ol ' ielation bat'k w'a:>!r'ld to pre\ ail 
o\'cr that of LlfA'd’s Ikiiik who were imld ts ol di'benlui es create I to sepnre a 
largo (iverdi.ift gr.mted to the coinp.uiv bv the. b.mk. I la* d.ing;;r in dealing 
wuli su h ((iiiijcin'r-, h.is !>(•( n c.dlid b\’ a writer as “ I'nderwood danger ” as 
illustrated bv the /.aee(/casl‘(Hankeis’, Jnstiranoe Managc'r.s’ and .\genl’s 

Magazine, bh bnuu \-, I9f<), j'lp. 24.S-2Ki). 

Akg's.',-.\s in th<' case ol'* eei tain other lUattens, com- 

panii s an. ti .lU ■! ililti o utiv li.iin iinln idu.-il■; and linns in regard to the re- 

(p.iiR lit! ill- K carding i te- iegi-tmtion ol t'ei t.iin i \ pes ol .s< emilies to bi* ehargi'd 

by thcjii. ^ 1.1 lii'ti 199 ol the Indi.ui < omi)ani..s Act, 1913 (\'II ol 1913), as 

ainendf d b\- ilie Ann ndment .\< ♦*)! 1933 (WII 4>t 1933), gi\esa list ol charges 

that n (ptiif ( gi.sti ilioii. I li« ■* elnii.ges as for e.\l1mple a lloaliiig cliarg<', a 

charg'- on l.ind, .^<'harg'e mada for jj<'euftng an 'ssne of debentures, etc., arc ol 

spryittl inter* si to liankt'fs. 

• • 

r.uAia/n.//(■',s oj fdiht/c in )\‘’istry. 'lie- charges arc rerpiiied to be rcgi.s- 

tcrcd within ' went W'Uit' dav.s aftei the date on which they ai.i' aeitially signed 
or bcak'd, whif ti n.ay or ina\ tiol be the same ?i.s tin; ila1,(; of c.\ecuthm. Failure 
to register the < harge will make the .sefutity \uid against a liquidtitor or any 
creditor of the cump.mv. .Mi-ieover, a (fitly registeied subse(|uent*ckarg(' will 
get priority o\e: th< j Mor eliarge wliiclt has n(?t been'so registered, ev*e»i ii-the. 
person in wiifcsc lav(>ni llic subse*'|tjcnt charge is^ttrcatttd, Infi e.xpress notice of 
the Tuior unregistered charge (In re Monnlilnic Buildins Comhanv (l9l5). 1 
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Ch. 643). It is no doubt the duty of the company to have these charges regis¬ 
tered, but in practice bankers lending moneys against such .securities, usually 
register the charges cither directly or through tlieir solicitors. A registered 
charge may be cancelled by sending memorancliim ol satisfaction to the regi.strqr. 

l^AKTN'ERSiiii'S — Tnlrodiiclory. Although’tlie number of banking firms is 
on the decline, it must be stated that there is still quite a large numbea* ot such 
Jirms in 1 ndia. According to .section 4 of the Indian Partnersliip Act, 1932 (1X 
of 1932) "a parttK'rship is the relation between j:)eisons who have, agreed to 

share the ^nolils of the busines.'?, carrie^l on by all or any of them acting for all.” 

• 

J'dnnalilu’s. ^Ti\'c,epting the limitation regarding the number of members 
in a ])axtn('r.ship t* ten foi- banking business, and to Lwentj' in otliei- cases, no 
lorinalities, siifh as legist ration, were re(]uired to be complied with until the 
provisions contained in section 58 of the Indian Partnership Act, 1932 (IX of 
1932) were enforced, Ij; requiies that every lirm sUonlfl be regish'red with the 
Regi.strar of Finns of the 3rea, in wliic’rt it lias its Jiead ofi'icv. This Act has 
streijgtiK’nod tlie ])osition of ])ersons, who may lime occ.asion to deal witli such 
linns, as the former can now know, without diflicult?', the names of the part- 
iners of a linn with whicliMhey’are .isked to cnt<'r into l)usiiie.ss Uilations. 

pdsiticn i)f pih'/ih'i'sliip. A ]).irtneisiiip is sonK’times regarded as 
an entity sepaiati' from its hieinliers. It is so iindei- llic! Scottish law, but not 
either under tlu' Fngli.sh or the Indian law. 'flu- lirni's name is regaided as an 
abbrex iaticjii ot the names of its pi,irtner.s. * 

Opi'iiii!'^ of porlih’i s/nf>^ tiiC('!(nts. A banker slujulTl noli open an account 
in the name oi a j'artiKM.sIii]#. unle.ss one or moie o rriu • i)ai liiers a])pl\ to lym to 
do so. Jvxci'j^t wliero tlie ])arlner making an ajiiihcat ion for llu^ opening of iin 
account in the. Til in name, is^lepri\-cd of th.1t powtfr, and the iact is known to 
the banker, there can be no leg.al obj xtion t o a banker ojnming an account in 
the n.ime of the turn at the request of any oi*e ormoie of tin,-partners. Failure, 
howe\ ('r, to inaki' projicr enquiries before opening an aceount on behalf ol a 
linn in a ]iaimi'r>iiaine may land a Ixanker in trouble. Wliile In’ section 22 
t)l III# Indian P.irtn<‘r.shi|i Act a p.'irtner must (‘.\pre.ss or imjily an intention to 
bind a liim*. in order to makt; otiici p.iriners liable, .seclii.u 19 (2) [b) ex])ie.'''5ly 
denk's ;i partner any inqdied authority to ojien A bank account on belialf of 
the firm in iiiKown ijanu; e.xcept where the us.ige oi’ the*cu.stom of the trade 
jiermifs it. il'he men' e.vistcqx'e of a trade jiartnership is no warranty that a 
l3.irtner liaSgauthority to biiu>ihe lirm by opening a bank account on its be.half 
in his own name {AJliaucc Bunk v. Kenrshy (1871), L.K. 6 F.P. 433). It is 
desir.ible, li'eretiu’e, that a'bankor should always open a lirm account in the 
firm’s naiiK' .md it is in his intere.st to endeavour to get a letter signed by all 
the ]iartneis, .slating th * nature of their tu’m' business, the n.nues amt ad- 
drc.s.ses of all the p;irtnei.‘f and of those autliori/.cd to operate on the account in 
the nani(’ ol the film ; (.see Appendix' A, fo^in Xo. 10, poM). The authoritv given 
should include»]iower.s^ to draw, iiulor.se and accept bills and niortgage.^and 
sell proivvlN' belonging to the lirm; (Ajipendix \, form No. 10 (ft), post). If 
this is dou.v ^a llorm.int paitner cannot e\ ade his liability and the banker is 
no^piit to^he trouble of proving the interest of all the partners in the firm. 

, Oprnu^lon of Firms’ Accounts.* A% the drawing of clie(|ues is necessary in 
almost ailTcinds ol bn.siness, the banlc Ls justified in honouring cheques, draum 
iAiihOiiiwn's name and sigmed bv* a partner, unle.ss it has received special instruc- 
.tious to the contrary, or knaws^tUat the partner, who has drawn the cheque in 
the firm’s name is not authoriA^d to do so. In this case, a notice from’one or 
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more of the parliu'is to the hank, cancelling the authority of any one of the 
other partners, would Im* sutlicient notice to act upon. Similarly, one partner 
Il.ts an iinj^lied authority to stop the j)ayment of a rheque tlrawn on the part¬ 
nership account by another aiul the banker is bound to i;oinpl\' with the ins¬ 
tructions issued l)y that j)arlne.r. " , 

]\nic>s irgiirdnii^ inimoveahh' propc/iy. It appears, tluit, according to 
l-iiglish law. a partner, in tlie abs;mce of s]iocial autluy.aty from other partner^ 
to execute a h'.yal lUojtJMgc of tlte iiaitnership pro])erLy, can only givt' anetiuit- 
able chaige. I luS position is probahiN ilue to the teeiinic.il lulo of t|,ie i-aiglish 
law. (hat .in a'^cul vanuot execute a «leed ou behalf of his ])iiucij)al unless so 
aulhoii/v'd by deed. In Biitish Indi.i, .section 19, siib-six'lion (’2), clause (g) 
ol the Indi.in Bailnerslui) Act. 1932 e\pr< .ssly states, that tlKainiplied authority 
ot a partner does not extiaid to transfer of iuuno\'eable pvoiieify belonging tf) 
tile (inn. Section S of rhi' IVanslerof Pioperty Act, I8S2st.il(.s duit a transfer 
ol projioity passe-^ to tin. t'ansfen'C all the interest wliiph the transferor is cap¬ 
able of passing in tiie])rop' rly and itt ihe le.gal incidents thereof. 'Ihe result of 
the combined oper.ition of tliese two provisions, is, it is’submitted, tliat, vidcss 
all the ]iartnei> wlm ha\<; .in inteix'.'-.t in the pn'ojieity, join in conveying their 
ro5]K’ctivo inlv-rests, tin re is no I'lli'Ctivo convi-yauce. I hus fhe position ir 
India becomes similar to tliat obtaining in Hngland. 

Po'U'ir in /i/or/gugc. Where a ]\ulner is m.maging the linn’s busine.ss, he 
lias the ])CA\er of lioriowing as inculental to the jiowers of trading, and conse¬ 
quently, he c.in pb ilge its moveable prop.'rty. As a partner, tliiis, lias no 
inqilkd jaiwer to bind i' . o uartner liy deed, the banker has, in order to obtain 
rt vali 1 leg.iirnortg.ige, to see tliat either all the ixirhiers aie parties to the. niurt- 
.g.iga. or-that the partner executing the mortgage is vested with the jiower to 
do so on belialf of his jiartn'eis. Vriiere, liowe\ ei‘, a jiartner gitve a li'gal mort¬ 
gage without authority, it wa^ liehh lh.it, while he had no power to hind the 
lirm by (h'cd, it could lie reg.irdad as an eipiilabh' assignment under hand 
[Miurfinnl v. Mi>r(nn J)o:.n v- Co. (1901), 2 K.B829). 

' . . 

Truus.tciiuns on the private aeeonnts. Owing to the lidneiary nature of the 
re!cition''hi]i between jiaitners, a lianker should not accept for the credit of the 
privati- account of a partiur. elieiiiies jiaj'able to his linn without inipiiiing 
ir-jiu the other partners. If lie hiils to do so, the banker may Jose statutory 
jiiotectidii iindei section b'jl of the Negotiable Instriimelits Act, 1881 (XXVI 
of 1881). lldWever, it is not quite necessary to n^aki- any iiKjiiiry, if a partner 
draws a c heque iiii lii-> liim's account and si-nds it for the credit of 'ais personal 
account {liackhouse v. Charlton (1878), 8 ('ll. 1). 444). Caution is necessary in 
the case ot a cliecpie sc.iii in response to pressure for reduction or repavnicnt of 
an overdraft on private account. * 'riie hanker should also be carofnl, when he 
b" a-ikcd to colI(.-('t a ciierpie drawn in a linn’s name and the customer’s explana¬ 
tion is tliat he is trading under that naipe {Guardians of St. John Hampstead 
v. Barclays IlankS'Jd. (1928), 39 T.I'^.K. 229). luidor the JCnghsh law, failure 
to re^'r.-ter a.tr.idinir n.imc makes the. olfender liable to prosecution. 

Retirement of a partner. In the case of the retirement %)f qne or more 
partners inten 't 'd in the account, tlie liability of such partntr dr partner^ to 
the bank ccase;< vifar as future transactions arc concertied, hut in,case of no 
notice having been given to the bank of SMch retirement, the retiriffg^membef 
w'll continue to be liable, cv'cn for advances made after his retircmwit. As a 
rule, however, on ihe refiroment of the old partner and theWmission ot'a nc’^ ' 
one, the banker releases tlie retiring partner and accepts the newly -cemstituted’ 
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firm, as his debtors, in place of the old firm. In case, the banker docs not want 
to relinquish his claim against the retiring partner, he will close the old account, 
and open a new one in order to avoid the application of the rule in Clayton’s 
case (1816), 1 Morivale 572, according to which a payment ,shall discharge the 
earliest ^ebt, whether of the customer or ot the banker remaining unpaid. 

'Death of a partner. The death of a partner has the legal effect of dissolving 
,the firm. His personal representatives have no right to step into his shoes; 
they cannot take part in its management; they can only “claim the deceased 
partner’s^hare in the assets of the firm. The banker can have no objection in 
continuing the account; he can presume that the surviving partners will 
account to the representatives of the deceased for his share in the assets. Wliere 
tlie firm l^^s a deMt balance the account should be stopped to fix the liability 
oi the estate of the deceased and to avoid the operation of the rule in Clayton’s 
case. * 

Insolvency of parhfer. « It must be uoted that in the absence of an express 
provision in the partnership agreement, insolvency’ of any partner will result 
in the dissolution of tlie firm by the operation ot law In the case of insolvency • 
of one of the partners, lii^ authority to act on behalf of tlie firm^ ceases and his 
“estate will incur no liability for debts contracted thereafter by other partners. 
A cheque signed by such a partner presented after he has been adjudicated an 
insolvent should not be honoured except upon confirmation by other partners. 
They may continue to operate on the firm’s aerpunt for the purpose of winding 
up its business. Any credit balance of the firm can be paid to the solvent 
partners as it is their busiue.ss to account for the ingjjbainl-A share in the firm’s 
assets to the trustees for hlic bankmpt. ^ , 

Partnership account and partners’ private accounts. There appears to be 
no objection to a banker cotnplying with flie reqhest to transfer money from 
the private account of a partner to that the firm of which he is a member. 
It is not jicrmitted to set off the balance of a person’s private account against 
the account of the firm of whicli he is a partner. 

J^OINT ACCtiUNTS —Tiicir nature and operation. A banker should not open 
a joint account, except upon the receipt of an application, from all the persons 
interested in the account. It is very necessary .tliat the banker should know 
how the join| account is to be conducted, flot only as iar as withdrawals are 
concerhed, but also ife regards other matters such as bill transactions, advances, 
jecitrilies, eft. Authority ty»draw on a joint account does not extend to with¬ 
drawals of^afe custody deposits, or to overdrafts. Consequently, when open¬ 
ing a joint account in the jiames of several persons, the banker should obtain 
specific directions as to whether one or more of them shall operate upon the 
account: in the absence of such direction^ the banker can honour only such 
cheques as arc signed by,all those in whose names the joint acccount has been 
opened. Some banks make their jpint customers sign a comprehensive au¬ 
thority, covering all possible transactionf, whereas others take a mandate re¬ 
garding credit accounts only and require their customers to enter into a separate 
agreement, if qp advance is contemplated; sec Appendix A, form No. 12, post. 
In either cflse, bankers should usually see that provision is made regarding the 
following tnatters and contingenejes.^ 

• Drawling of Cheques. Clear initructions as to the drawing of cheques on 
the joiA account are necessary. Such instructions should clearly show as to 

“ "WflefllDr both, oi*efthcr, or all, or some of the persons in whose names the joint 

• account is* to be opened, irfayydfaw on the account. The general mode of the 
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law regarding joint debts, by which a debtor can pay to one of several joint 
creditors, is not ai^plicablc to debts due from a banker to his customer. The 
autliority given to one or more persons to draw on a joint account is automa¬ 
tically levoked by the death, bankniptcy or insanity of the person giving the 
authority. Similarly, the party .giving the authority haS the right to revoke 
the authority. 

Survivorship. It is usual tha»t tlie mandate should also deal with the ques» 
tion of survivorship. Although instnictions are not absolutely necessary, it 
would bo a desirable precaution to ascertain btrforchand what is to»liappen in 
tlio event of the death of one of the joint customers. Speaking generally, on 
the death of a joint holder, the survivor is entitled to the whole amount both 
under the law of devolution applicable to joint owners and*by the .custom of 
bankers. • 

Poh:cr to overdraw'. The inst nictions should make clear whether the persons 
authorized to draw the cheques, wall also have the power to overdraw the 
account. If authority to incur debts on the joint account is giv’cn, it is^very 
important tliat several liability’ also should be established. In case of a joint 
liability only, the creditor can bring only one'action, Nvhereas in the case oj 
several liabilit 5 ^ he has as many' rights of action as tliere are debtors. If, 
therefore, one of the two joint (iebtors dies, the creditor can only look to the 
survivor ft^r his debts and not to the legal representative of the deceased debtor. 
In cases of joint and several liibility, the banker can claim, against the estate 
of the deceased joint debtor, to the extent of the debt due at the time of his 
death. '' __ 

Other matters. Mandate should also make clear, whether withdrawal of 
securities, etc., left for safe eustady on joint aevount is alsc*ihcludcd in the 
authority’ given. Similarly, it should be made clear, whether power to pledge 
securities Ix^longing to a joint accopht is, or is not, inehuh'd in the powere given. 
The full title of the account should ayipear in the bank’s books as well as on 
every checpie drawn. . ^ 

Husband and wife. A common instance of the joint account is tfiac ol a 
husband and wife. According to the deci-sion in Marshall v. Cruhvell (1875), 
C. 20 Eq. 828, it appears tluft, wl^ereas an accoipit is opened by a husband for 
his convenience, the* balance cannot be claimed by Jiis <nit has to be 

brought into the deceased’s estate. On the othpr hand, if it is clear that the 
husband, by (jpening a joint account, intended to‘inake a provision*for his wife 
in case of his iintiindv tlcatli, the widow would receive the money’ {Foley v 
Fo/ey (1911), 1 I. R. 281). 

Insolvency of the Joint Accom[t Holder. The insolvency of a joint account 
holder jnits an end to the mandate and operations qn the account will cease. 
Payments from the accouiit should be made on the joint direction of the trustee 
of the insolvent account holder and the soh'ent party’. While returning the 
cheque of the solvent account holder, a suitable answer sliould bb given so as to 
sec that no aspersion is cast on his credit. Insanity of a joint account holder 
countermands any authority given as regards operations in thy* acci:)unt, which 
should be stopped till the banker receives joint instnictions from the s^mc 
customer and the Committee of the Lu/iati?; if one is appointed. ‘ 

Joint Hindu families. A banker dealing »with joint Hindu families will 
find to his cost, that certain laws and customs relating to succession ^5 
transfer of rights, put serious obstacles in tlie ‘.way of_his providing financial 
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accommodation on the security of what is ordinarily considered to be a normal 
and reliable bank security. For example, in a joint Hindu family, governed 
by the Mitakshara law, all the members acquire a right in the ancestral property 
by birth and the accrual of that right dates from conception^so that there i& 
always ttie danger of hiavdng a transaction impugned by even a person who at 
the date o^ the transaction was not bom. In order to charge a joint family 
estate, it is necessary that all the members of the family should join in the 
execution of the deed, or should give tlicir consent, or that the deed should be 
made by the head of the family in,his capacity as karla or manager. The powers 
of the karta%XG, however, limited and a charge created by hiiA is binding on the 
family property, only if .the loaA is taken for a purpose necessary or beneficial 
to the family, or is ii^dischargp ol a lawful antecedent debt due from the family. 
In the event of a suit being filed by a banker, who has granted loan on the 
security of the fnnt family estate, the burden of proof that, before he made the 
loan, he had satisfied himself that tlie loan was takon for ])urposos l)eneficial 
to tlie family, lies on the tjanker. To avoid Ibis and several other difficulties, 
some banks require a Hindu customer desiring to ojM n an aa ount, to furnish 
a statement to the effect that the money deposited in a fixed deposit, current or 
sayings bank account, is the personal or sclf-acquiicd property of himself or 
herself and not that of a joint Hindu family. (See Appendix A, forms Nos. 6 
(h) and 11 , post.) 

Customer’s Attorney, Mandate distinguished fro'fii Power of Attorney. Bankers 
Iiave sometimes to clcal with the attorneys of their customers. An 
ordinary mandate by which a customer gives instrj.iet!nqJ-J:£!u,his banker that 
customer’s nominee is to operate upon his account. Whereas mandate con/ers 
authority to opqratc on or in connection with the cust(ancr’s banking ageount 
under a power, tnS right may ajfffiy to any Icgid transaction for which the donor 
of the power wishes to provide for. By rpandatc the particular banker is 
informed that certain powers have been delegated, whereas a P 9 wcr of attorney 
acts as a general notice and authority. 

Special or Cencral Power of Attorney. Such a power may be special or 
gencrar; (Appendix A, forms Nos. 9, 38 and 39). Where the person to whom 
the powei is granted to act for is his principal in only certain .sjxicificd matters 
the power is kn^wn as special power as distin^ished from «. general power by 
which the* attorney is aTithdrized to bind the grantor of the power generally. 
The former foriTi is used, for instance, when a certain document—a sale deed— 
is to be registdted; wfiicrcas the latter is used wherej^y a businessman authorizes 
his manager to act for him in ynanaging the business, etc., either when he him¬ 
self goes abroad or is otherwise veiy b\isy. Although many powers of attorney 
contain a general clause whereby the donor •undertakes to ratify anything 
which the donee may do on the donor’s behalf, in practice it will be found to 
cover only such acts as might be deduc^^le from the instrument. 

Prccuations U) he taken. The bank ma*iager should satisfy himself that 
the power of attorney is duly stamped and is in torce ; he should also retain a 
copy of the saijie. • It is advisable to ask the customer to sign the usual mandate 
form §0 as to pfovMc against anyjoophole that may be found in the power of 
attorney, if this is done the power of attorney as far as the bank is concerned 
can be treaty as having been suspended by the mandate. 

.. Fjtfcij tors and,trustees-*As a rule, a banker will avoid opening ac¬ 
counts of executor^ and trustees; jjut can have no objection to do so, if the 
accounts ar6 fo be in they: persb^ capacities. Otherwise, he will thoroughly 
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acquaint himself with the document appointing the executors or trustees and 
will have no d«^alings with the estate, until the official probate or letter has been 
inspected b}’ him.' In practice, however, a banker, sometimes grants facilities 
to persons whopi hc knows to be representatives of the deceased, pending the 
issue of the official documents. In case a banker conics’ to know that the funds 
deposited belong to a tnist fund and they are being misapplied, he cannot escape 
liability on the giound that the.bank accoimt was in, the name of a trustee. , A 
banker who disregards the requirements of law may be held liable to the belie- 
ficiaiies of a tnist for fraud committed by a trustee if the banker had been put 
on inquiry’ or if he failed to take prspci and adequate steps for the protection of 
their interests. In the leading House of Lords cage of Gray v. Johnstone 
L.R. 3H.L. 1, it \vas held that in order to render banker/.lable there must be 
a misapplication of the money intended by the tnistee, so as to constitute a 
breach of tnist and the banker must be cognizant of that 'intention. The 
existence of a jx^rsonal benelit to the banker, designed or stipulated for as a 
consequence of such misapplicationt would be st.»ong evidence that the banker 
was privy to the breach of trust. In a recent Privy Council case 0. R. M. v. 
Nagappa Chdliar, 43 Bom. L.R. 440, the banker who had knowledge of the 
trust character of an account and who allowed the customer to transfer the 
funds standing to the credit of the tnist account to his personal account which 
was overdrawn, was held liable to refund the moneys to the charity to which 
they rightly belonged. In an earlier Privy Council ca-^c A.I.R. [1936] P.C. 193, 
the plaintiff, a lady, had ar account with the defendant bank. 1'he plantiff 
gave to i-l, a solicitor, very wide powers to manage her affairs, including a power 
to operate on hci '’’t - A who was largely indebted to the defendant bank 
withdrew therefrom plaintiff’s money and paid olf his own overdraft with the 
defendant bank. It was held that A was a constructive tmstce, in respect of the 
plaintiff’s money and the bank, who for its beiieiit, connived in the breach of 
trust without any inruir}', became, in its turn, constructive tnistee subject to 
the same fiduciary’ obligation Ly which A was Ixnind. When the accoimt i?^ 
ojjened for two or more tnistees, the banker should have clear instructions as^ 
to who shall sign cheques or other instruments, but in the al'<;’ncc of such ins¬ 
tructions, one executor can deal witli the funds of the estate on befiaif of the 
others, whereas in the case of the trustees, all must sign on every occasion, 
because, the appointment of several trustees is .taken to mean that the jiropcrty 
sliall be under their combined control. On the death-or resignation^ of one of 
the executors, there is no need for the blanker .to modify the course of b>isine.ss. 
However, in the case of death or retirement of one of the trustees, it is not Sato 
for the banker to assume that the surviving or the continuing trusti'es jiossess 
full powers to deal with the property. In case'the executors borrow money, 
as usually they do, to discharge urgent debts or obligations of the deceased, 
they arc personally liable for the advances so obtained, unless they are secureil 
by the specific assets of the deceased. An executor has no jiower to borrow 
money so as to^ind the general estate In the case of a married woman living 
appointed as executrix, she will not bind her husband for h(?r acts, unless the 
latter meddles in her duties in the capacity of executrix. 

Clubs, schools, etc.— Accounts arc often opened, in,the hames of non¬ 
trading institutions such as clubs, schools*, committees, fundsf associations, 
etc., see Appendix A, form No. 14, /ojL* It should be remembe'rcd that such 
bodies, if not incorporated, have no contracting powers as they nap/e no legal 
•personality. They' can neither be sued nor are the ihdivfdual members- c4-s«.cJr 
institution liable for any overdraft, as longfastjK; members^signin^ the cheques 
do so in their representative capacity and not in their individual capacity) 
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However, if the account is opened in the following form “ R. A. Dubash, ac¬ 
count Parsi Gymkhana," then Mr. Dubash can be held personally liable for the 
overdraft created by the drawing of cheques on this account. The banker, 
having satisfied himself that the club committee, etc., wishing to open an ac¬ 
count is a properly incorporated hbdy, should ask fora duly aifthenticated copy 
of the .resblution of the managing committee 'authorizing the opening of the 
account giving the necessary powers to a certain person or persons to oijerate 
•upon the same ; sec Appendix A, form No. 15, post. If the jverson authorized 
to operate upon the account of the club or association happens to have his 
personal aa:ount with the same* bank, ^t qiust sec that ijo plub money should 
find its way Into the personal.^account of the office bearer of the club. 

• 

Local^AUTHOWT iES —^Tilie constitution, powers and restrictions of the 
different kinds ef local authorities, provide sufficient material to make a small 
volume and it'is not possible, therefore, to deal with the subject here at any 
length. As these bodies ysiially dispose of large funds, bankers regard them as 
desirable customers, although their accouftts require special precautions. When 
a banker is asked to open an account in the name of such a body, he should 
satisfy himself as to the authorized method of dealing with its funds, the 
persons by whom cheques are to be drawn and all other relative questions. 
The answers to these questions will generally,be found in the special Acts cons¬ 
tituting such bodies and it is* therefore necessary to refer to the relative Act 
when a request to open an account from such a body is received. It must, 
however, be remembered that in allowing ovcrdrtifts to such bodies, a banker 
runs a great risk, as their borrowing powers arc circumscribed and obscure. 

Bankrupts —When a oustomcr gives notice lb his creditors that he, has 
suspended or is^ibout to suspend payment of his debts, or when he has/iled in 
the court a declaration to the (^lect that he is*unable*to pay his debts, a banker 
should stop all business transactions with Jiim. The whole of the debtor’s 
property will be vested in the Official Receiver, or in Presidency towns, the 
Official Assignee who will administer it for the benefit of the creditors generally, 
the object beiiT^^o protect the property from the debtor and also from any 
individual creditors who may seek to obtain preferential treatment. Special 
care should be taken in the case of undischarged bankrupts, who are subject to 
a number of disqualificatioiiij. For insta\jce, an undischarged bankrupt 
cannot obtain* credit, for, more than Rs. 50. He will be regarded as guilty of 
misderaeanou^if he engages in y trade or business under another name without 
disclosing tlyj fact of his bankruptcy. 

Liquidators —Bankers should also be careful while dealing with persons 
appointed to wind up the affairs of a company. A liquidator’s business is to 
realize the company’s assets and to collect apy amounts owing by the share¬ 
holders. He has to apply tjic funds thus collected in payment of the company's 
debts and distribute the balance, if any, among its shareholders. He has the 
powers to borrow money against the secumty of the compar\y’s assets and* to 
draw, accept, make and indorse bills and notes, in the mime and on behalf of 
the company. In the exercise of any such powers, he is free from any personal 
liabihty. •. . 

Merca*ntile agents —An agejit jvithout any power of attorney, who 
represents that he has authority to apt on behalf of his principal, is personally 
liable fof breach of war^nty of authority for any loss sustained by a third 
■pSrt^^o relies, iffion the representation, even if the agent, in making the 
representation, acted in good*faith and was under the impression that be had 
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such an authorit}'. A banker who has been authorized to allow an agent to 
operate a customer’s account, should at once suspend all operations on that 
account,—upon hearing or being notified of the principal’s death, insanity or 
bankruptcy. While signing on behalf of liis princijjal, an agent must indicate 
that ho signs per procuration or on behalf of the principal, unless he l\as been 
authorized to sign the principal’s name ; otherwise, he will not be exempt 
from liability, mcrelj' by adding to his signature words describing himself as 
an agent. A banker has to be 'on his guard while dealing with agents with- 
limited authorit5^ He should on no account allow an agent, or in fact any 
person, to pay into his own private, aqcoimt, blicques w'hich he has indorsed 
pei -pro. or on behalf of another, without satisfying himself that the agent 
has the authority of the priiicijxil to do so. A banke’r should not allow an 
agent to overdraw his principal’s account except’with his exprese authority. 
A factor is an agent who is entrusted with the pos.session of 'the goods which 
he is asked to sell for his principal. He carries on business in his own name 
and not necessarily in th.\t of his principal; while dealing with a factor, the 
banker will run no risk if the transactions arc in good faitli, and the advances 
are secured by goods or documents of title deposited by him. 

Moiiamiitdan customers —As a Hohammcdaii can informally birrd 
property by verbal xcak/s or trusts, the banker is confronted with certain 
doubts and ilitliculties while advancing money .vgainst an estate owned by a 
Mohammedan ; (Appendix A, form Xo. 33 {d),pust). The defence, in certain 
cases, in a mortgage suit agiiinst a ]\Iohammcilan, will be that the property 
mortgaged is, in f:ict, the subject of rcligiops endowment. Besides, a 
Mohajnmedan CiTuiiuL •bL,''‘'ath more than oue-third of his properly by will, 
and,* in case he dies intestate, the heir^ to his estate will have to be traced 
up to khc third generation in thq ascending and descending V.vles, In dealing 
with the money or pro])erfy of a deceased Mohammedan customer, the only 
obvious precaution for the b;inktr is to insist that the party claiming the 
money or property should jtrodiice a certilicate of probate or letters of admi¬ 
nistration from a competent court in British India. 
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CHEQUES 


• 

ORIGIN OF THE CHEQUE —In an carKcr chapter \vc have seen that the 
London Goldsmiths were the first bankers in England. They received money 
Jrom their customers ur condition to pay its equivalent when called upon to 
do so. When a customer wished to make payment to a tliird party, it was 
customary to write an order to his banker to pay the sum required, .\ccording 
to some rasearch scholars, these notes 8r dVders were the cafliest forms of cheque 
currency. The cljicqix; or “dlawn note”, as it was called and which wasu.sed 
by the customer;# of the fC[oldsmith banker, was simply an ordinnry slip of 
paper containing a written order, addressed to the banker by his customer, to 
pay on dema'Vid, the sum specified therein. Generally it was made payable 
to the payet; only and ?ipmctimes to the payee, or order, or bearer. I 'nder the 
Lex Mcrcatoria, from the very outset, the “drawn note” appears to liave been 
ri gadded as a bill of t'xchangt*, whieh, if made out to order, could be indorsed 
m favour of a third party. \\'e give below three sj)i!cimens of the drawn notes 
^iscd by the goldsmiths fMacieod’s Theory and Practice of Banking, Vol. I, 
Chapter IV, sec. 4, p. 282). 


Mr. Ihoniiis Ffcwlcs,- -I desire you to puyjinto Mr. S.imuell Howard or order 
upon receipt, hereof ihc sum nine pounds thirteen shillings and six pence and 
place it to the account f>[ , • 

14t]i August, 1675. ’S'our servant 

£9 l.'is. 6d. * lidmund W.nrcii«p. 

> ( 2 ) 

Mr. Childc,—Pray pa^ unto tlic bc.ir?r tlie sflm of twenty pounds and place 
it to the account of 

London. August 29, 1689. E. Pollcxt'ii. 

(3) 

^ T’.olton, 4th March, 1684. 

^ Atsijlit flcrcot ])ay unto ('harles Duncombe, Esq., or order, the sum of four 
• hundred pounds, and place it to the account of 

Your assured friend, 


To 


Captain Francis t'lnld, 
• Near 'tempje Earce. 


WINCH ESTJHt. 


• Later research, howeytr, has proved that the origin of the cheque 
dates bac^ to earlier times (The Origin of tjic cheque by R. D. Richards 
—The Banker, January, 1929, p. 29). It was customary, during the Stuart 
period in England, to pay persons who had claims upon the Exchequer, 
such as state ollicials. Crown servants ;wid pensioners, by means of what 
were termed “debentures.” Except during the Cromwellian period, the 
debentures were generally drawn in JLatin usually with several of the words 
abbreviated ajid when cashed at the ILxfflicquer they were 4cept as vouchers in 
proof of payment of money ihercon. These Treasury-Exchequer money (Jrders 
were cashed at* the Exchequer when there were sufficient funds for their pay¬ 
ment and *S5 the goldsmith linkers readily discounted these orders. The 
debentures were verbose documiyits^ authorizing payment to be made to the 
payee or bis assignees at the Exchequer, usually out of certain funds specified 
in the dracr. From tljis it cjm be safely concluded that the “drawn note” of 
"tiiiS^pTQsmiths vpf not a novel instrument, but a copy of a similar device, used 
in connection with the isstfa of public money from the Exchequer. 
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Advantages of cheque currency —The advantages of cheque currency 
over the forms of currency arc manifold. Firstly, it is very convenient to 
make and recoix e payments by means of cheques. Not only can a cheque be 
drawn for the required amount'—small or large—^but also the making and re¬ 
ceiving of paj’^menis by specially crossed cheques are free from those ^risks, 
which are attendant upon money payments. Secondly, a payment by cheque 
practically does away with the need of insisting upon a receipt from the payee, 
although receipts should as far as possible be obtained.' Persons making pay-« 
mcnls bv checpics.'are .saved from the trouble of maintaining and preserving 
the record of ilie pa\;;mcnts, for the paying bank‘keeps a record thercv)f, and, if 
necessary, can prove them by the production of t\je cheque bearing the payee’s 
indorsement, entries in its books and by the evidence of its clerks. Lastly, 
were it not for the cheque facilities, it would not onl5' be diflicult, but«a.lso more 
costly to make such payments. It is only in comparatively rcc^ot years, that 
besicies (Ireat Britain, other Luropean countries, such as France and (Germany, 
have realized the several befielits arisii\g from the u£.c ov this form of currency 
and consequentlj' they are*doing all they can to encourage its use. 

'i'iij; j*0]*n,AKi IV OF, ( hI':qi'es— The use of cheques has become inctea.s- 
ingly popular in I’higland dining the last ninety years^or so. After the passing 
of Peel’s Act, i8S4, joint stock banks, which had the right to issue notes, iind-* 
ing that they could not increase their n«de issues beyond the maximum amounts 
laid down under the Act and others which had no shell right, had to encourage 
the use of cheque currency for the oxjiaiision of their business. So general has 
the use of cheques become, that out of every £ 1,000.000 paid into a London 
bank in 1922, only. consisted of notes ambeoins. In 1918 when the 

stamp-duty on chc<iues ’was'l^aiscd from a pennj’ to, two pence, many persons 
believed Jhat it would lead to a decrease in the use of cheques. But the latt* 
Lord (then Mr. Philip) Snowden,*when ChanceKor of the Kx?iiequcr, stated 
that, whereas in the year before tlie raising of the duty the number of cheques 
used was 298,000,000, it had ri.s^n to 800,000,000 in 1928-24 [The 'J'imes 
(London), 0th Ma^^ 1928]. 'I'he impoitant part whicli the cheque currency 
play’s as a means of exchange in modern tine's, cannot lie (^spiited. The 
amount of chccjiic.-j that passed through the bankers’ clearing IioiIsqk in 
England in 1984 was 4,'85,484 million as against only about Rs. 17,21,10 lakhs 
equivalent to £ 1,298millions in India. 'I hese hgures woik out approximately 
at Rs. 12,480 per liead in ICnglaiuf as against Rs. 48-in India. • 

CAI Si-.s of T..\<.K OF F()FrLARIi V OF CUT^JUK.S IN INDIA —Fioqj the figures 
given above, it is clear that the n^e c;f chccpies inTndia is cctmparativ’cly small* 
lirstlv’, because as stated in (hayiter II, the number of banking otiiccs, parti¬ 
cularly having leg.ird tcj tiie .size of the ctjimtrv, is absolutely' small; secondly, 
many bank.s, in the jiast and some even to this day, recpiire checpies to be 
drawn in ICnglish a language kiio\v*lr to only a small fraction of the population 
—according to the Cen.sns Report for 1931 the projjortnm of literates in Engli.sh 
is,males 18.Land females 2.8 jicr 1000 of population--thirdly, the people have 
not yet acciuircd tlie re<iuisite measure of confidence m the safety of banks? 
fourthly, the stamp duty on checpic-s acted as an obstacle in tlic free use of 
cheques upto 1927; lifthly', tlic advantages of tliis form of currcircy^are not yet 
fully realized; and lastly, the facilities for tlietcncashmcnt of'cheques are tar 
from satisfactory. T 'ntil lately, it generaily took half an hour to cash a cheque 
in most of the big banks in India, particukrly in cities like Bombay and Cal¬ 
cutta, whereas, banks in England and the other westom countries, e xcept in 
veryrare cases, do not take more than a couple of minutes iif making payin^ts' 
of cheques presented at their counters. The pipnfpt payment of cheques in 
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England and other countries of the west is partly due to the fact that cashiers 
employed by the banks in those countries are fairly responsible members of 
their staff and not employees of firms of shroffs, to whom the cash work of a 
bank is generally entrusted on a contract basis in India. 

IjfAljEQUATE NUMBER OF OFFICES —As regards the first of the causes stated 
above, there is only one banking office for every 130,300 persons in India, as 
compared with one for ftvexy 3,738 persons iij the United Kingdom, therefore, 

■ ft is no wonder that the use of cheques in India is very small. In order to 
develop the banking habit among the people in this country, it is essential that 
the number pf banking offices must b8 increased considerably. 

i 

The LANGUAGS2 DIFFICULTY —With regard to the second reason, it may be 
mentioned*that, even amon^ literate Indians, only a few can correctly draw a 
cheque in the J?nglish language, in which the cheque books of most of the banks 
are printed. Some banks offer to honour cheques signed in languages other 
than English, if their cifstooners agree taindemnify’the banks against any loss 
arising from failure to detect forgeries of customers*’ signature, (Appendix A, 
Fonn*No. 6 (c), post). * There are others, it is gratifying to state, who have 
begun to allow their custojners to draw cheques in certain vernaculars without 
Asking for indemnity. After all, particularly when the Indian clement is being 
gradually introduced in its higher grades, it should be as easy for the staff of a 
bank to detect forgeries or to verify signatures in the vernaculars, as in English. 
It appears desirable that banks .should be requiijjd to honour cheques drawn in 
.any one of the recognized vcrnacvlars of the presidency in which the drawee 
bank is situated. It will rK)t only encourage tlu^nsu-'^ cheque currency, 
but also provide an opening, however small it may be, for a section «f the 
young men belonging to the middle class of the country, in the joint stock banks. 

Abolition of the stamp duty— ^Thayks to the abolition of the stamp- 
duty in 1927, which was strongly vecommentkid in the first edition of this book, 
the use of cheques, not only in the presidency towns and other big commercial 
centres, but ir»thc small cities, appears to have consideraWy increased. 
The extent of this increase is not known, as the number of cheques cleared 
through the bankers’ clearing houses in India came to be publi.shed only 
recently. The total amount of cheques cleared through the clearing houses 
increase.d fron* Rs. 15,87,67 laths in 1926 to Rs. 22,52,03 lakhs in 1940. The 
number of clj^cques cleared through the clearing houses in India including 
IXirma increased from 1,57,46*836 in 1939 to 1,69,35,199 in 1940. In any case 
the loss of revenue to Government as a result of the abolition of the stamp duty 
is insignificant, as compared to the many benefits, which have accrued from the 
large expansion in the use of the cheque currency and the growth of the bank¬ 
ing habit. • 

• 

Other rea.sons— As regards the^rcasons other than those given above, it 
niay suffice to state that a great deal depends upon the banks, which can', by 
offering greater facilities for the encashment of cheques, increase considerably 
their use, both ^o their own advantage as well as to that of the country. Nor¬ 
mally, the demand for currency in winter for the movement of crops, not only 
causes striiTgency in tlie money-market which affects adversely both industrial 
and commercial interests, but also Jlic cost of transferring money over long 
distance# fias to be borne by the people. The cheque habit is sure to bring 
abowt"fehc desired ease in the mSney-market and reduce the charges for transfer 
of funds. . . - • 
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Suggestions for Popularising the Cheque Currency. 

H.iviii.q: regard to the numerous advantages and the indispensability of 
cho(]iu's to the industrial and commercial advancement of Jmlia, it is suggested 
that propaganda work for encouraging the cheejne habit, should be carried on 
In" (iovernment and banks. I’he e.xpenditure incurred in tliis connectioii will 
pay perhaps tenfold in the long nin. 'I'he following are some of the ways in 
which (io\-ernmcnt and banks ean help in popniarf/ing the use ol cheque* . 
currenev:— 

• • 

Jhau’AC'.AM'A—i’o>t ollices in l.ngcf cities maybe required fo,stamp all 
letters with N\ord.s .-^uch as “ la)r mutual benerit, use cheqii^es for payments.” 
Trailers and merchants, in their own interest, can lujlp in pro{)agatin{^ the bene¬ 
fits of cheque ciuieiicv. 'flie author knows of an instance, in wihich a bill col¬ 
lector of a certain <'omj' lUV in Homliay decamped after collectiiTg some bills, 
because the payments by .most of its cnstom(?rs wcij3 not made by crossed 
cheques. This made the company ciAnilate printdl cards to its patrons with 
the following words:- “ Safidy-lirst. lor mutual safety,*please make payipcnts 
bv cheques.” It would be still better to use cheques crossed with the words 
‘'■payee’s A/ii.” 

Government should accept freely cheques in payment of land rc\'cnuc an<l 
in satisfaction of its other money claims against the people. At present cheques 
are received at the treasuries gianaged by the branches of the Imperial Bank 
of India, as well as the ollices of the Resen’c l^ank of India. As neither of these 
banks have yet opii.ped bsanches at all the district headquarters and as chcipies 
are n^t generally accepted ai'tlic sub-treasuries, the use of cheques in p.ivnient 
of land Revenue is by no means general. There appears to be qj) \ alid reason 
against the extension of thitj facility to sub-treashries also, parffcularly when it 
is understood that pifcca receipts ^leed not be is.sued until such time as the 
cheques received in payment aic duly honoured. Government can contribute 
materially to the development of the cheque habit by making all iiaymeiits for 
amounts o\'(k- Ks. 100 or 200 by cheques. In France, a detrcft.'t/as ptisscd in 
March, 1940, by which all amounts beyond a fixed minimum owed by (li^cern- 
raent departments are required to be paid by cheques, 'fhe Peliwn Govern¬ 
ment has carried matters a good^deal further by making it compulsory for all 
paNmeiits for goo(ls,*serviccs, rent and similar obligations in oKcess of 3,0(K) 
Francs (roughly Ks. 240) to be made by cheques or bankers' di'afts. Kocal 
authorities in tiidia can also lend a helping hand in popularizing the use df 
cheque currency by using cheipics for the pajnrncnt of salaries to their em¬ 
ployees receiving, y.iy, Rs. 100 or more per month. 

Prompt en'cashmiint op cheques —Banks should provide adequate 
facilities for the prompt encashment of cheques acj-o.ss the counter. In this 
connection, their attention is invited to tlje practice of the English banks, whose 
cash departments ine manned by thtirowm staff and not by thp employees of 
the shrolls, who, as we have seen, are paid a lump sum*per year for doing the 
cash w’ork in some of the Indian banks. 

Permission to draw cheques against Savings Banks A’ccounts— 
Lastly, banks may, subject to certain restrictions, allow cheques to be drawn 
against the savings banks accounts. Some of the exchange and jotnt stock 
banks in India offer this facility to their customers and th€r^ appears 'RTlWTO* 
reason why other joint stock banks should notJqHow suit. . • *. 
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Definition of cheque —Before examining the various questions affecting 
ihe drawing, collecting and payment of cheques, it is necessary to explain the 
legal definition of the term “cheque.” According to section 6 of the Nego¬ 
tiable Instruments Act, 1881 (XXVI of 1881), "A cheque i,s a bill of exchange 
dravjjn on a specified banker and not expressed to be payable otherwise than on 
deipanfl.” In order to understand this definition, it is necessary tcj know the 
definition of a bill of exchange. 

* Df:finition of a bill of exchangjc— The definition bf a bill of exchange 
as given in section 5 of the Indian Negotiable Instruments Act, 1881 (XXVI of 
1881), i^as follows:— * • • 

A "bill^of c»clKmgo”’is an instrument in writing containing an unconclitional 
order, signe^ by tlin jiakcr, directing a certain person to iiay a ccrbiin sum of 
m<*ioy only to, or to the order of, a certain person or to the bearer ot the 
instrii^ftnt. 

A promise or order to pay is not “conditiojial” within the meaning of this 
section and section 4, reason of t^ic time for payment of the amount or any 
instalment thereof being expressed to be on the ISpsc of a certain period after the 
occurrence of a «5pecificd event which, according to the ordinary expectation 
* of mankind, is certain to happen, although tlic'time of its Iiaiiponiug may be 
uncertain. , • . 

Tin; sum paiable may be "certain” within tlie meaning of this section and 
section 4, although it includes future interest or is payable at an indicated rate 
of exchange, or is acctfl-ding to the course of exchange, and although the instru- 
moul provides fhat, on default of jiayinent of an instalment, the balance 
unpaid shall become due. • 

The person to whom it* is clear that the directi«m is given or that payment 
is to bonKule may be a "certain person ” withi#!. -.hL Wiie.iii'liig of this .section and 
section 4, although he«s misnamed or designated by description only. • 

For spc^iiTien form.s o^bills of cxchajigc plq^.sc see App. A, No. 25. 

Requisites of a Cheque. • 

Instrument in writing —A cliequc* must be an instrument in writing. 
Oral orders^although thej' may have the other requisites, cancol be treated 
as cJipques. •Tlie law does not lay down any restriction as to the writing 
maferials to be used for making out a cheque. As Mr. Sheldon says, the 
writing ftiay be done by means of (a) pencil or pen, (i) a typewriter, or (c) 
printed characters. Although there is fio legal fla\win the case of cheques 
written witlT an ordinary lead pencil, yet bankers shoultl discourage this prac¬ 
tice (Practice and Law of !^inking, by H. P. Sheldon, 2nd Edition, p.2). It is 
'true that during the first Great War 1914-191 S^many cheques drawn in copying 
pencil by those in the fighting lines, were honoured by English bankers; but 
the exceptional circumstances of the war were very largely responsible for the 
bankers’ action in the matter. All thc^ame, it must be remembered, that 
honouring of chcipies "Hyittcn in pencil entails many risks, as alterations un¬ 
authorized by the drawer are ea^ to make and difficult to detect. Conse¬ 
quently, bankers in their own interests diould not make irta practice to Honour 
cheques dra^^ in pencil. * 

Unconditional order —There was an old-world courtesy about the early 
cheque, as is oven now the ca^c with our hundi, which is conspicuous by its 
absence ‘in the bald and part-printed documents of to-day. The modem 
instrum^t must contain an uncm^iiional order. As regards the “order,” it 
is not fieccssary that tjie word “order" or its equivalent must be used to make 
tlf ff iit Ocument % dieque. Generally, the order to a bank is expressed by the 
wor^l* ‘.‘pay.” If the “please” precedes “pay,” the document wil 
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not be regarded as inwalid merely on tliis account. On the other hand, an- 
instmmcnt in the following form is not considered to be an order:—“Mr.Black, 
please to let the bearer have seven pounds and place it to my account and you 
will oblige.” It is ^necessary that the order must he unconditioned —^which 
tenn is explained to a certain extent by para. 2 of section 5 o'f the Indian Nego-| 
tiable Instruments Act quoted above. If the banker is asked to do somTething 
else in addition to the payment^of money, the order, becomes conditional,' 
therefore, the instrument cannot be'regarded as a cheque. For instance, if the * 
cheque has a receipt form attached to it and thq following words arc added, 
"provided the receijit form at the foot ts duly signed and dated,” 6r if the 
iunount is made paj’able out of a particular fund, the ordey will be regarded as 
conditional and hence tlie instrument containing syich a direction cannot be 
regarded eis a checiue. If, liowever, the order indicates that a particular ac¬ 
count, is to be debited with the .amount, or makes a statement of khe transac¬ 
tion which leads to the chcqiiqbeing issued, the order will remain unconditional. 
Similarly, if the direction regarding the signing of theveefipt is addressed tothe 

р. ayee, it will not invalidate the instrument merely on .that ground, as the afore¬ 
said direction is not jxirt of* the order given to the banker. For instance, if the 
instniction appears thus:—"This receipt must be signed before presentment 
for payment”, it does not aflect the unconditional character of the order. The 
late Sir John Paget doubted the correctne.ss of thiti^view. However, it has 
been held recently that signing of the rcceij)t in such case does not amount to 
the indorsement of the cheque. • 

• 

On u specified b ank fie ottlv. The instrument muct be drawn on a specified 
banker.. This means, lirlitTyfTnat it should be drawp on a banker and not on 
any other,person,and secondly,that the name andprefcrably also the addrcs.s 
of the banker should be specilk'd, so <is to avoid any mistake rcg:^ing the per¬ 
son from whom the payment of the che(juc is to be demanded. T'hus it will be 
seen that orders on Government tr^.-fsaries such as "supply bills,” as distin¬ 
guished from orders bn tin* Reserve Bank of India or the Imperial Bank of 
India, cannot We legally regarded as che(|ucs because they aranol./.lrawn on a 
banker—a term which cannot be used fijr the Government of fndia; conse¬ 
quently no statutory protection under .'sections 85, 128 and 181 of tl^c Indian 
Negotiable Instruments Act, 1881 (XX\T of 1881) can be claimed for such 
instruments. , • » 

B.^xkuks’ dk.m'Ts in IvNGL.VND AND IN Indl^ — It should alsQ, be noted 
that according to a ction 8 of the Bills of Exchange Act, 1882 (45 46 Viet. * 

с, 61), a bill of exchange mu t lx.- addre>^sod by one person to another, i.e., the 
drawer and the drawee must be two diflercnt persons, iinns or institutions. 
Consecjuently, in England, when an order for payment was addressed by one 
branch of a bank to the head offict; ^r to another branch of the same bank, the 
orderwas not treated’as a cheque, for the drawer and the drawee could not, in 
this case, bercgarderl as two distinct institutions. The passing of the Bills of 
Exchajige .Act (1882j, Amendment Act, 1932, has brought .such bank drafts into 
line with cheriues: Sections 76 to 82 of the liills of Exchange Act, 1882 (which 
relate to cros.sed chccpies,) as amended by the Bills of Exclrtin^t (Crossed 
Cheques) Act, 1996, shall apply to a banker’s draft as if the draftVcrca cheque. 
The expression "banker's draft” means a^lraft payable oh demand Uy or on 
behalf of a bank upon itself, wheather payaWe at the head office or som^ other 
office of the bank. As the definition of a bill of exchange according to tlie 
Indian law does not require the order to be addressed by one person to another, 
the drafts drawn by the head office of a bank upfiif its branches, or mfie versa. 
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<oiald even before 1930, be treated as cheques, if they satisfied other require¬ 
ments of the law. When the law in India was put on a more satisfactory basis 
by the enactment of section 85A of the Negotiable Instruments Act, 1881 by 
Act XXV of 1930 by which a bank paying such a draft in due course notwith- 
staiiding that the'payee's indorsement is fprged, has beeri given statutory pro¬ 
tection. In Slingsby and others v. Westminster Bank. Ltd. (1931), 1 K.B. 173, 
his Lordship Finlay J., was of opinion that an officer of the Bank of England, 
signing the interest warrant for payment o'f interest on tlic.war stock, was acting 
as an agent of the Government and was drawing on the Government funds 
deposifed with the bank an^ the document was therefore a cheque. Here dis¬ 
tinction is made between the dual capacity of an officer of a bank, acting in his 
capacity as agfjpt o*f a third party, as distinct from a banker. 

A certain sum of money only. The order must be only for the payment of 
a certain sum of money only. It is clear that orders asking the banker to deliver 
securities or certain flthex things, altiir>ugh their nature may easily be determin¬ 
able, cannot be regarded as cheques. It must'also be noted that the sum of 
mbney to be paid must be certain. An order is fejr a “certain sum” within the 
meaning of the delinitipn given above, when a cheque is drawn in sterling or in 
any other foreign currency on a bank in India, if the rate of the particular 
foreign exchange is stated or even if the rate at which it is to be converted into 
Indian currency is left to be determined by the course of exchange. Similarly, 
if the amount referred to in the order, is payable with iirterest at a given rate 
upto the happening of a specified event, which, is certain to happen, although 
the time of its happening“may not be certain, the aTooiirtt payable is still a "cer¬ 
tain” sum. • ^ 

Payees be certain. Jn order that qji instijament shall be a v^id cheque, 
it should be made payable to or to the order of, a certain person or the bearer. It 
should be noted that "persons” in law 2rc not necessarily human beings. The 
legal " person ” may be one of the “ bodies corporate ” constituted by law with 
power to (Spntri^pt in accordance with recognised legal principles. Joint stock 
copipanies, local authorities, building and friendly societies, clubs, trade unions, 
guilds, (jjiarity as.sociations, and institutions of various kinds; all these con¬ 
stitute legal "persons.” Moreover, to denote the payee with certainty does 
not necessarily mean that liis name shoftld be given-in the instrument. He 
rn,ay be designated as‘the holder of an office. 'Fhus, instruments iiayable to 
tlie principal of a college»t)r a school, or to a treasurer or the secretary of a 
particuljfr society, club, or union, arc to be Regarded as payable to a certain 
person, as the ijcrsons holding such offices constitute legal "persons.” Even 
the misnaming or designating of a person by his office only does not vitiate the 
instrument. • 

Payable on demand. The order must not be expre.ssed to be payable 
otherwise than on demand. It is not nj|cessary to use the words "on demand” 
or their equivalent, as when the drawer of an instrument a'^ks the drawee' to pay 
and does not .specify the time for its payment, the instrument is payable on 
demand according to .section 19 of the Negotiable Instruments Act. 

• Dimwing of CHEQUES-^It has already been stated in Chapter II that the 
right to* draw cheques on a bahket depends upon the relationship between a 
bank«r^nd his customer, who htfs a current account with him. This right is 
Jiaaited, howeveg, to tases where the amount of cheques to be drawn does not 
exceed the balance standingtc* the credit of the customer’s account, or is within 
the amount of the (^verdraft agreed upon. It is not however, necessary, that 
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there must be an adequate balance at the credit of the customer's account at 
the time tlio clicquc is drawn, but tlicrc must be reasonable prospects of the 
customer being able to dcjwsit sufticient money before the cheque is presented, 
so as to enable the banker to honour it. Where no such reasonable prospect 
exists, the drawer bf the cheque n;fay be convicted of cheating, if it is proved 
that he persuaded the person to whom lie gave the cheque to part w*ith • his 
goods or valuables in return therefor, which that persop otherwise would not 
have done. 

Use of Printed C(ieque Forms. . 

Advantage of tkinted cheques forms— The use of printed cheque forms, 
supplied by the banker upon whom the customer desires to d!aw, is advisable, 
tirstly, because it renders forgery of cheques more difficult as the forger will 
have to obtain one of the forms supplied to the customer before lie can forge 
the signature of the enstome*; secondly, because altc^ratwn of the amount of a 
cheque drawn on a printed torm can more easily be detected than when it is 
drawn on an ordinary piece of pajior; thirdly, because the banker, by referring 
to the chc(]ue book records* can easily know tliQ name of the drawer, whose 
signature may not be (juite legible; fourthly, it sav(?s to the customer the * 
trouble of drafting cheques in accordance with the requirements of law; fifthly, 
it is easier to send advice to the banker to stoji the jitiyment of a certain cheque 
by giving him its number; and lastly, the counter-foils in the cheque book can 
be used as a record of the various payments made by the customer by means of 
such chcc[ues. Wit h a ^yri nted form, not only can tlierc be no mistake in the • 
wording which will ifI5W?rtw^-»strumcnt inconsistent^ with the legal delinilion, 
but alsft there is the convenience of having a jirintcii address and a ready 
stamped f^rm, when it is liable to §tamp duty. ^ ^ 

Special printi d F''rms to advertise (cstomer’s business —Some 
customers, particularly trading customers, demand special forms with their 
names printed on them. This is done more with a view to give prominence to 
their names ami bu>ine.ss. The bankers generally comply wflh«ifch requests 
of their customers, whose acetjunts justif\-tin-additional expense whicii in 
other cases can be passed on to the custoim r.'^. If the size of the foiifi is larger 
than the usual one it may give t^'c banks .somv trouble in handling such 
cheqws. If, however* the special foim required by a anstoindr embodies 
a receipt to be com])leted by the payt'e, before paypient is made, it is necessdry 
that the banker shotild obtain a letter of indemnfty, providing tlnyt he shall 
have the same protection to W'lhch he is entitled under sections 85 and 128of 
the Negotiable Instruments Act, 1881. (For a specimen special form, see 
Appendix A, Foim No. 6 {d),post.) 

Honouring of chi^ques drawn on ordinary ‘pieces of paper —In 
England, most banks usually lionour chetpif's even when they arc not drawn on 
the fofms supplied ky them. In Indi?i, some bankers follow tlv 2 practice of 
their English confrens, and others decline to accept such instruments. Dis¬ 
honouring such instruments however, can only be justified under^he Jierms of a 
special agreement between a banker and his customer, us it is'ndt necessary 
under the law that only such forms as supj^iecl by the bank must be t^cd. In 
practice, how'ever, all banks by their rules inferred to in the application form 
which a customer is made to sign at the time of the openipg of an account *mak e 
it obligatory on the customer’s part to draw cheques only onfli§forms su^JliedT*' 
to him and in such cases, the banker is justified in lAfusing to honour cheques 
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drawn otherwise. It still appears desirable, that if a customer happens to 
draw a cheque on a piece of paper or a form other than the one of those supplied 
by the banker, the latter should honour it, the form is in order and there is 
nothing to arouse his suspicion respecting the amount, though he may impress 
on hiscustomers the advisability of drawing .cheques on the particular forms 
supplied to them. It is desirable therefore, that a customer draws cheques 
only on the forms suppled to him by his banker and not even use the forms 
• Supplied to other customers. 

Dating tff Cheques. 

• 

The drawer of a cheque is’ expected to date it before it leaves his hands, 
as otherwise it wi5i be diflh;ult to determine whether or not the cheque has 
been in circulation for an unreasonable length of time. In case a cheque has 
not been dattd by the drawer, any holder can insert a date. According to 
Griffiths V. Dalton (1940.), 2 K.B.264. the prima facie authority to fill in the 
date given by section 20 of the Bills of Kxffliangc Act to the person in possession 
of thq cheque must. at.common law, be exercised within a reasonable time. 
Although the banker on whom the cheque has been dVawn can fill in the date, 
undated cheques are usually rclurncd unpaid by most of the banks. 

Ante-dating and post-dating— The drawer can date a cheque with a 
date earlier or later tlian the one on which it is actually drawn. If a cheque is 
post-dated, it is no longer an instrument payable on demand and therefore, 
strictly speaking, it should be stamped as a bill of exchange. However, when 
a post-dated cheque is presented on or after the date on it, the paying 
banker should have no objection to honour it merely on the ground of itsi:)cing 
originally post-dated. The drawer of a post-dated cheque can be su^d after 
the ostensible Site of its issuc^ITrt//fr Mitchell v. A K. Tennent, 52 Cal. 677 
(682). 

The payee- -Tt has been seen that a cheque can be mJide payable to the 
order of a spgpifiec^person or to the bearer thereof. The wwdj “Pay to— 
Order” arc to bt const rued as equal to “Pay to my order” (The Practice and 
Law of Banking, II. P. Sheldon, 2nd Edition, p-8). It is doubtful, however, 

if a cheque payable “ to-or older” is valid, in view of Chamberlain v. 

Young (1898) ,J.. R. 2 O.B. 206* so long as tliff blank spacori mains unfilled. If, 
however, the blank siJhce left between “Pay” and “Order” is filled in by the 
holder, the pa'^ing banker woi/id be justified paying the amount to the person 
named or lift order {Hceney v. Addy (1910), 2 I..R. 688). 

On the other hand a cheque made payable to-or bearer is considered 

to be good. Section 7(1), lays down “where a bill is not payable to bearer the 
payee must be named.” Sir John Paget say • “The normal cheque is one in 

which there is a drawer, a*drawcc banker and a payee or no payee but bearer.” 

• 

A cheque (»n be made payable to two or more persons* jointly or in the 
alternative to one of two or more several payees. Cheques arc sometimes 
made payabjp to» fictitious persons, but in such cases they are treated as bearer 
cheques. ^he?[rft:s in favour of impersonal payees, e.g., wages, petty cash, etc., 
used to be generally cashed as bearer cheques. However, in the recent case of 
North and Insurance Corporation, Ltd. v. The National Provincial Bank, 
Ltd. 09^). 1 K.B. 328„Branspn J. held that a cheque drawn in favour of an 
Ihiperscmal payees Such as “cash” or “wages”, etc., or “order,” was not a 
cheque at •all, ]?ut a mere mahdjte’to the ba^cr to pay cash to the person who 



112 


BANKING LAW AND PRACTICE IN INDIA 


present the tlocuinent containing the mandate. The reasoning, by which 
His ^.ordslliparri^'ed at the conclusion, was, that a cheque, as defined in section 
73 of the Bills of Exchange Act, 1882 (45 &46 Viet., c. 61) was a bill of exchange 
drawn on a banker payable on demand and that a bill of e.xchange, as defined 
!>>' section 3 of the same Act, was an nncontlitional order in writing.td’pay to 
or to the order of a specified person or to bearer. A document containing a 
direction to pay “cash” or “order", was not payable to a specified personas 
required by section 3 supra. Thus in His Lordship's opinion, such a document,' 
not being a bill of exchange, the wrongful holder of it cannot give a better title 
than lie actually .had. Distinction l..a 5 ^ however, be drawn .between such 
instruments and those which are made payable to “Water-Rate or order” or 
“ Income-tax or order” which arc obviously payable to a, water authority or 
the Income-tax Department. * 

RESTRicnvE PAYEE —If it is desired that the payment of a cheque should 
be made to the payee only, it is necessary to add the, word “only” alter the 
paN'ec’s name and strike off the words “bearer or order”. As the law stood 
before the passing of the Negotiable Instruments (Amendment) Act lftl9 the 
effect of merely striking off {he words “order’/ or “bearer” after the payee’s 
name was tcf restrict its negotiability, although bankers in India, like thc<r 
co«/rerfs in England, treated such cheques as “order” cheques. This conflict 
between law and practice was pointedly brought out by the Bombay High 
Court {Dossabhai v. Virchand (1919), 21 Bom. L.R. 1, .see p. 8, rt«/c), which led 
to the passing of the Amendment Act with the object of nullifying the effect 
of the decision in that case and to make such chpques negotiable. 

Amot.xt of TfiE —It is necessary to mention clearly the amount 

of muiicy w'hich the drawer desires his banker to pay. The sum is usually 
stated in words as well as in liguycs so as to av'iid mistakes. No blank space 
should be left on the cheque before and after the amount, stated in words and 
in figures. Thus a Lheque for Rs.’8 in w'hich spaces have been left after the 
word “eight” and the figure “8” could be easily altered to “eighty” in chang¬ 
ing the word and figure into “eighty” and "80” respectively. If a customer 
draws a cheque innocently, but carelessly leaves blank space? before' or after 
the words and figures specifying the amount and his banker pays the forged 
amount, because the fraudulent alteration is not noticeable even by the cx(;rcise 
of reasonable care on the part of the banker, the latter would be justified in 
debiting the former’s account with the amount actually paid {London Joint 
Stock Bank v. MacMillan and Arthur, [1918| A C. 777). ’ , 

Devices to prevent frvtdulent alternation in amount— ^Inorder to 
prevent fraudulent alteration in the amount of cheques, various divices are 
used in modern times. The use of Protectographs and perforating machines 
for this purpose is found satisfactory. Some banks use a si)ecial kind of paper 
for their checiue forms which makes apparent any obliteration made with the 
hel[) of certain chemicals. Words ^uch.as “Below rupees one hundred” are 
soin dimes writtdn at the top of or across the cheques. i 

CHEyL:]’.- IN FOREIGN CURRENCY —We havc already stated, that there 
appears to be lu legal objection to cheques being drawnin foreign currency, in 
which case the payment should be made at thte rate of exchange current at the 
time of presentation. In Co/m v. Bou^en'{W2Xi), 36 T.L.R, 767? where the 
cheque was drawn for 7,680 francs (Paril) on one of the London ^ff^es of the 
London County Westminster and Parr’s Bank-Ltd., evidcjice was tendered to 
the effect that it was the settled practice of banker^ to pay, tflthe payees of such 
cheques, the amount in sterling at the rate curieht on ^hc day anJ at the hour 
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of presentation and to debit the drawer’s account with the same, and the judge 
ruled that the document was for a sum certain within the meaning of section 
8 of the Bills of Exchange Act, 1882 (45 & 46 Viet., c. 61) and was, therefore, a 
cheque. However, it is the practice of bankers in England to offer a draft for 
the amoimt in foreign Currency, in case the holder is not satisfied with the rate 
at which the paying banker offers to convert the cheque in foreign currency 
into home currency. ^ ^ 

Material alterations —It may be stated generally that an alteration is 
material, which in any way alters materially or substantially the operation 
of the instrument and tlie liabilities of the*parties thereto, Irrespective of the 
fact whether or not«the'change‘is prejudicial to the payee. Any alteration is 
material, wljich alters the business cllect of an instrument, if used, for any 
business purpose {Aldous v. Cornwell (1868), L.R. 3 Q.B. 573) with the result 
that any change in an instniment, which causes it to .speak a different language 
in legal effect from that \vliicj,i it originally spoke, oi* which changes the legal 
identity or character of the instrument, either in term^orthe relation of parties 
thereto* is a material alteration {Gourchandra Das v. Prasanna Kumarachandra, 
33 Cal. 812, 816). The instrumpnt thus altered, may not be regarded^as a 
clTt^cpic at all. Under the llidian law it is void (section 87 of the* Negotiable 
Instruments Act, 1881 (XXVI of 1881)). 

Sliugshy and Others.^, ^^^estminstcr Bank Ltd. In a recent case Sltngsby 
and Others v. The Westminster BankiMl. (1931), l^K.B. 173, one Cumberbirch, 
a solicitor of good repute and standing, altered a cheque which he had himself 
made out in favour of a firm*of stock-brokers, as “Pay tefijojm Prust and Co., 
or order,” and had it signed Joy the executors as 8rawcrs. The cheque was 
made payable to “ John Prust & Co.” after which blank space wt^ left. 
Instead of liandTffg it over to Pfust & Co. and^nstru«ting them to buy the war 
loan for which purpose the cheque was origjpally drawn, Cumberbirch altered 
the cheque by writing in the space left beforc«the words “or order,” the words 
“ Per Cumberbirch and Potts.” Thus the whole of the filling of the cheque, 
save the drawas^signatures, was in the handwriting of Cumberbirch. Need¬ 
less to any, none of tire executors knew of or authorized the alteration. Cumber¬ 
birch, thereafter, indorsed the cheque as “ Cumberbirch and Potts,” and filling a 
paying-in slip at the Manchestcr^branch of the^Westminster Bank Ltd. paid it 
into the account of a cqmpany, the Palatine Industrial FinTincial Co., Ltd., of 
which 4ie was i^chainnan and to which he was indebted. When the roguery 
caiT’c to light after about font months, the executors, as true owners of the 
ehcciue, brought an action against the Wesminster Bank Ltd. claiming, that by 
collecting its amount, they had wrongfully converted it. Mr. Justice Finlay, 
w'ho heard the case, held that no action could be brought on it against the 
defendants, as the document when it came ifito their hands was not a valid 
cheque at all, by reason of the unauthorized alteration made in it. The defen¬ 
dants had neither dealt with a cheque iwr \yth the money of the plaintiffs. Jn 
his opinion, no question of negligence really arose and he ad«5cd that “ ap^rt 
from section 82 of the Bills of Exchange Act, 1882(45 & 46 Viet., c. 61)therc can 
be no questio®. ofmegligcncc, for there was no contractual relation between the 
defendants (Jk\’estftiinster Bank) and the plaintiffs (executors); and .section 82 
is in my opijiion inapplicable becauseathis document w'hen it came into the 
hands of ^ho bank was not a cheque.’* • 

- Sttn^by and O^fmrs v! The District Bank Ltd. The executors, thereupon, 
brought, ah.action, this time*.against the paying bankers, the District Bank 
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(1931), 2 K.B. 588 claiming to be relieved of the debit of the £5,000 and alleged 
wrongful com ersion of that amount on the ground that J. Cumberbirch unlaw¬ 
fully and without any authority had effected a material alteration in the cheque 
witiiin section 04(1) of the Bills of Exchange Act and that the actual indorsc- 
’ ment was irregular. They also alleged that the defendants were guilty of neg¬ 
ligence ahd breach of duty to th<' jdaintilfs in paying the chc([ue without .duo and 
snflieient eiuiniry. The defendants, however, put forth the plea which in the 
words of J.ortl ^Ukin was thus stated, “ the customer, on his part, undertakes 
to exercise reasonable care iji executing his written orders so as not to mislead 
the bank or to facjilitate foigery, ” 27, (hile. IVlr. Justice Wright, however, 

decideil that on the actual facts of the ease before him, there was no absence of 


“ reasonable care’’ so as to result in any breach of coritraeViial duty on the part 
of the drawers of the checpie. It was not a biT;ach of duty to leave a space 
between the name of the payee and the words" or order, " ahd, therefore, the 


plaintills were entitled to the relief which they claimed. Scrutton L. J. was 
satisfied in appeal, that it was not tVeii" usual procavition ” to draw lines l)efore 
or after the name of thd payee, and he pertinently added, that if that sort of 
case became fieiiuent, b might become a " usual precaution.'' It W'as also held 


by ^Ir. Justice W'right in the lower Court and-uphqkl in appeal by Scrutton L. J. 
that even if the checiue was valid, which it was not as the invalidity rame'by 


reason of the material alteration, befoie any question of indorsement could 
arise, it was not pTeper] 3 ’ indorsed. The indorsement should have been in 


accordance with the mainUde contained in the cheque. 


Exampli-,s of Matfri.xl altfrations —From the decision in the above 
case, it is clear that a banlv'er must be very careful whenever there is a material 
alteration in the cheque presented. lie should sec that such alteration 
has been made with the drawci>s consent or anthoiity and is confirmed by his 
signature. As to the various instances of material alterations, the following 
are important:— 

(1) ^ alteration of tJie date of the instiument with j[hc pjirpose of accele¬ 

rating or postponing the time of jxij’ment; * . ^ 

(2) alteration of the place of pa\'mcnt; , 

(;f) alu ration of the suin pat'able or (he rate of interest it carries; 

(4) alteration affecting the number or relation of the* partu'S or their 
legal character. 


Alteration of the date of a cheque, or the changing of an "order cheque ’’ 
into a " bearer cheque ” re(pnres initials, although in the latter case certain 
banks require full signature. Other material alterations .sluntld generally be 
evidenced by the full signature of the diawer. In case of cheques drawn bj' 
two or more persons jointly, material alterations require the initials or the sig¬ 
natures, as the ^'ise mavbe, of alUthe clraweis. In the case (d cheques drawn 
bj’ registeo'd companies and other corporate bodips, altcfVations must be 
confirmed by all the signatories. ^ 

SiGNATUHi- s —In order to make the instrument a valid'cltcquc, it mjist be 
signed bj' the drawer himself or by some person duly •authorized Joy him. In 
the latter case, unless the banker has bc«n supplied bcfoiehand wijli a .specimen 
signature of the person signing on behalf of the customer, the bantier^annot 
be expected to honour such cheques, as he cannot satiSfy himself about the 
genuinencss.or otherwise of the signatures on;^ht chc^fucs. When "an attorney 
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is appointed by power of attorney, the power of attorney must be registered 
with the banker before cheques are drawn by the attorney. When the signa¬ 
tures are put by means of rubber stamps, cheques should not be honoured, as 
it is difficult to say whether they arc thus stamped by the, authority of the 
drawer, qr by a third person. There is no legal objection to a cheque being 
signed in pencil, although from the paying banker’s point of view, it is a very 
undesirable practice; as«uch signatures arc easily blurred or defaced. Wlien a 
* person is too ill to sign his name, he may have his mark witnessed by his medical 
attendant and another person. • 'fhe medical attendant should certify that the 
drawer of yie, cheque though too ill toSigif it was in full possession of his facul¬ 
ties at the time of^naking the'mark. Specially printed fonns with the names 
and addresses of tli« drawer^, who are traders, are sometimes supplied to custo¬ 
mers drawfngajarge number of cheques. Some banks allot a number to every 
customer havftig a current account and stamp it on every cheque form in the 
blank cheque books supplied to him. Where this paicticc is adopted a cheque 
will bear two numbers, i.e., the cheque Tiumber an(J the customer’s number. 
This facilitates the finding out the name of the drawer, when his signature on 
the cheque may not be ciuitc legible. The customer should sign the cheques in 
accordance with the specinion signatures supplied by him to his banker, other¬ 
wise the latter may have to dishonour and return them with a slip marked 
"signature dilfers.” It is, li»wever, not necessary that the drawer of a cheque 
should always sign his own name. He may sign for instance, as "Delhi Sta¬ 
tionery Mart,” the name under which he is carrying on his trade or profession, 

1 provided of course the account is kept in that name (P/actice and Law of 
hanking by H. P. Sheldon, 5th ed., p. 4). Howew, ba^fks usually discourage 
such a form of signature. * • 

Illiterate persons—I n 'flic case of iWiterate persons, cheques can be 
signed or indorsetl by means of a mark witnessed preferably in the banker’s 
presence by a person known to him who should also give his or her address. As 
far as possible, this witness should be some one not in the employment of 

the bank. 

• 

Intelligible mistakes do not vitiate the validity of cheques— 
The validity of clicqucs is not vitiated by mistakes which can be easily dis¬ 
covered and w^ich are apparenf. An instrunfent is not rendered invalid by an 
apparent or intelligible mistake, e.g., an omission in the written words, as long 
as,the intenticTn is quite clear^see Halbury’s Laws of England, 2ncl edition, 
Vol. II, p. 713. Thus, a bill where the word ."iiound” is used instead of 
"pounds” docs not thereby become invalid. 

Crossed Cheques. 

The origin of crossing —After drawing a cheque, its drawer has to 
decide whether or not he sliould cross it. ki lingland, until tlie early fifties of 
the last century,' cheques were almost invariably drawn payable to bearer, 
because the Stamp Acts of 1782 and 1815, while they subjected bills in general 
to duties, varyi^ijJ according to their respective amounts, only levied a unif orm 
duty of ono.pcnny on drafts on bankers, payable to bearer on demand. Prior 
to the year 1853, when'drafts on a banker, payable to order on demand, were 
rendered .viflid if stamped with one p?;nny stamp, it had long been usual with 
bankers' clerks, presenting cheques at the Clearing House, to stamp the names 
of their banks aerdfes the cheqyues a^ an indication of the channel through which 
they were presented; as cjicquc^ were generally payable to bearer, other persons 
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also with a view to present their proceeds going into the hands of persons having 
no title to tliem, generally, crossed them with the names of the bankers through 
whom the payment was desired to be made. WJien the name of the payee's 
banker was not known, it became usual to cross the checpie with two lines and 
insert the wonls " & Co.” between them to indicate that it was ^o be paid 
through some banker. In those days there were not many joint stock banks; 
and the banking business was largely in the hands of banking lirms. Crossing 
also ensured safety, in case a clerk, carrying cheques to the Clearing House, was' 
assaulted and robbed. 

«• * » * 

Li'gal KKCOGNiTiON OF CROSSING—Tu the, year 1856, the crossing, which 

was till then considered to he a memorandum to the bimker, became a subject 
of legislation. It was enacted, that, where a chc(\uc was 'crossed merely witli 
two lines with or without the words “and Co.”, the clicque mhst be pre.sentcd 
through some banker and when crossed in favour of a particular banker, its 
payment should be made’only to that banker oivanother banker, being agent 
for collection of the formf-r bank. The .‘statute oM856 (19 A 20 \ ict., C. '25) 
imposed the obligation op a paying banker, to make payment of cro.sscd ciic(pic.s 
only to or througli some banker, as directed by'thq crossing. In Simmons v. 
Taylor {XSol), 2C.B.X.S, 528, however, the Court of ('ommon Pleas and the 
Exchequer Cliamber laid down that crossing was not an integral part of a cheque 
that its erasure did not amounted to forgery and this \ icw was upheld on appeal. 
To nullify the etfect of this decision, Act of 1858 (21 & 2‘2 Viet., c. 79-18) was 
passed, which declared cro.ssing to be a material part of a cheque once it was 
there and thus was lahl the foundation of the law' af special crossings, as it now 
stands. The holder o*f a cEeque w'as recognized to have the power to cross it, 
but no express remedy was given to him against the banker, who paid the 
cheque in disregard of the crossing. It was also laid down fnat if anj' person 
obhterated, added to, or altered the crossing with intent to delraud, he was 
liable to transportation for life. , 

In 187,6 the tw'o Acts of 1853 and 1858 w'erc repealed^ Thj.‘ new Act con¬ 
tained, in its first eight clauses, the combined effects of the*pre\’ions Acts. 

General crossing defined— Section 123 of the Negotiable Instruments 

Act, 1881 (XXVT of 1881) deliiv-'s a general crossing as follows:— 

• 

Wlir-re ii thoqiie bears acro.ss its f.acc an atldihon of tlib words “ and Company” 
or an\ abbn\lalion llicreof, between lwoi>ai.dl*l transverse line.s, Lu of two‘par.iilel 
transverse lines simplv, cither with or without'the words " not n«i''Otiable ” that 
addition-.liall be deemed asrossiiig and the cheipic sliall be deemed to be crossed 
generally. 


Special crossing defined,— Special crossing is defined in .-cction 124 of 
the Negotiable Instruments Act, supra, as follows — 

Where a ch'^que bears at iossil.s face an additional of the name of a banker wuli 
■ or without tlv "ords " not iiogotiable,'’ that addition shall be deemed a crossing 
and the cheque .shall be deemed tube i rossed specially and to ‘be cros-sed to that 
b.mker. 


Significance tiF a general crossing —Forms (1) to (-ij arfi specimens of 
general crossings. The w’ords “& f'o.” are written oi^ the chcfpfe whciT the 
drawer does not know the name of the payee’s banker though the}? do not form 
a necessary part of the crossing. By crossing a cheque generally, banker is 
directed not to make payment except throu^i another *l3finker and tixus a 
person, who is not entitled to receive its payr©e|]^, is prevented /rpfh getting 
the cheque cashed at the counter of the payirtg banker. 
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Significance of special crossing —Forms (5) to (8) given above are 
specimens of special crossings. It will bo seen that a special crossing requires 
the name of the banker to be written on the face of the cheque, to whom or to 
whose collecting agent, another banker, piiymcnt of the cheque should be made. 
Lines ^re not essential for a special crossing. A special erbssing makes tlie 
cheque still safer, as a person having no claim, will find it difficult to obtain 
payment, except through the banker named in the crossing, who is likely to 
know the payee, and, tliercforc, will not c<fllect it for any other person. In 
order to avoid all risks of a thief obtaining payment instead of the rightful 
owner of a cheque, the words ''paycgls i\pcount’' or “account payee” should 
be added fo the crossing, which will ensure that the receiving bank is to collect 
the amount for the be’nefit of the payee’s account only. This addition to the 
crossing docs not iSect tli5 paying banker, who is not required to see that the 
cheque is collected for the payee's benefit. It is quite safe to send such cheques 
through the ordinary post for the reason stated above. 

“Not negotiable”* crossing —Theje is another form of crossing bearing 
the words “not negotiable,” which serves almost tlfe same purpose as in the 
case flf crossing with tfie words "Payee's a/c.” Tl^e effect of these words is 
stated in sect ion lf30 of the Negotiable Instruments Act, 1881, which lays down 
fliat a person taking a cheque crossed generally or si)ccially, bearing in either 
case the words “not negotiable,” shall not have and shall not be capable of 
giving, a better title to the cheque than that which the person, from whom he 
took it in the first instance, had. It does not, is sometimes erroneously 
assumed, make the cheque not tr^insferablc but it deprives the cheque of the 
^special feature of negotiability. Such a cheque is like alitolcn fountain pen or 
a watch, the transferee of which docs not get a befter title than that of the thief 
{Great Western Railway Co. v. London S- County Jianking Co. [1901 ] A^C. 414). 
The (picstion which arises in^fliis connection is wl^cther the words ‘‘not nego¬ 
tiable” have any legal meaning or significjyice beyond the arbitrary or special 
meaning attached to them by statute, i.e., when they appear on a cheque as a 
part of crossing. Sir John Paget’s view was that they have no meaning at all 
and could be )u‘jj;ifllibly ignored. In Hibernian Bank v. Gysin S- Hanson (1938) 
2 K.P. 389, it was held that where the words “ not negotiable” appear on a bill 
they mu.st be as.signcd their ordinary meaning in law which is, that the instru¬ 
ment is deprived of both the characteristics (^f negotiability, i.e., transferability 
free from dcf»cts aiijl transferability by endorsement.* For specimens of 
General and Crossings^sec page 118. 

• Who c^n cross a che^V'e?— It will be clear from the above that the 
drawer of a cheque can, if he desires, cross it. When he issues an open cheque, 
any' holder of it can cross it generally, convert a general crossing into a special 
one, or add the words “ not negotiable.” When a cheque is crossed specially, 
the banker in whose favour it is crossed, may'again cross it specially to anotliei 
banker, the latter acting fis agejit for collection for the former. If a cheque is 
crossed by the drawer, he alone has tlie right to cancel the crossing by 'vriting 
the words, “ pay cash,” across the cheque and by putting dt5wn h‘is full sijyia- 
ture thereto on the che’que. 

Issue of cheque —Unless the cheque is handed over in a complete form to 
thc«payec; jvitli Ihe intention thnt the proceeds thereof shall be paid to him or 
his order, »r to the bdarer, it is not icgarded as issued. The liability of the 
drawer qpmmcnccs with the proper issue of the cheque and is unaffected by the 
fact,.that the issue theiicof resulted from fraud practised upon the drawer. 
According to section 21 of the Bil(p of Exchange Act, 1882 (45 & 46 Viet., c. 61) 
which‘coiresponds to section* 56 of the Negotiable Instruments Act, 1881 
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(XXVI of 1881), the drawer is not liable for a cheque, until he has issued it or 
unless he is precluded from denying its issue. The Indian law requires delivery of 
the cheque either actual or constructive for any liability to be fastened thereon. 
It is to be remembered that if the cheque gets into the hands of a holder in due 
course,« valid delivery of the same by all priorjparties, so as to make them liable 
to him, is’presumed, until the contrary is proved (section 21, 

Loss OF CHEQUES i»r TRANSIT—It is adyisable for mutual safety that 
cfieques sent by unregistered post, should be specially crossed. However, 
should a bearer, uncrossed, or tv generally crossed cheque, be sent by ordinary 
post atthe^eqjucst of the payee and should it be stolen in course of transit by a 
thief who is successful in receiving payment for the same, the loss will have to 
be borne by the pa^ee, on the ground that he employed the post office as his 
agent. However, the mere sending of a cheque by post does not amount to 
delivery withifi the meaning of section 46 of the Negotiable Instruments Act, 
1881 (XXVI of 1881). In Jagjivandas Jamnadas > 4 . The Nagar Central Bank 
Limited, 28 Bom. L,R.226 (229), it was held that, simply .because it was a prac¬ 
tice of.thc plaintitt to s»nd his cheques and hundis by ordinary post, it did not 
amount to a request from the indorsee firm and that it‘approved of the mode of 
sfitfiding cheques or hundis by ordinary post. The paying banker*ras not held 
liable, because he was not negligent and had paid tlie cheque according to its 
tenor in the ordinary course ^f his business. It is hard to believe that any 
drawer would in his oWii interest send such instruments by ordinary post. If 
he does so, the loss would devolve on him, in cas« the cheque is lost in transit, 
as the post office is regeirded as his agent. , 

Holder defined —Before considering the legal position and rights of the 
payee, it will not be out of place to examine tlic legal delinition of "holder." 
Section 8 of the Negotiable Ir&trumcnts Act, 1881»(XXVI of 1881) defines a 
"holder” as follows:— 

• 

Tlie ‘'holder” of a promissory note, biil of exchange or cheque means any 
person entitled in his own name to the possession thereof and fo receive or recover 
tlie amoucit du(| thereon from the parties thereto. , 

* Where tlie note, hill or cheque is lost or destroyed, its holder is the person so 
entitled at the time of such loss or destruction. 

Section 2 of the Bills of Exchange Act, 1882 (45 & 46 Viet., c. 61) defines a 
holder thus:—• * * • 

• "Holder” means the payee or indorsee of a bill or note, who is in possession of 
• it, or the bearer thereof. € 

Position of the holder —^Against the definition given in the Indian Act 
it has been urged, thsd, firstly, the term "holder”, as defined, does not include 
a person, who, though in possession of the instrument, has not the right to 
recover the amount thereonfrom the parties, suffi as the finder of alost instru¬ 
ment . In this respect it differs from the definition of the term given in the Bills 
of Exchange Act, supra. Secondly, no* peKon can sue on a negotiable instru¬ 
ment, unless he*is nampd therein as a payee, or unless he gets his title as^ 
indorsee or bearer. Thirdly, it is clear that the title of the person claiming as 
holder must beuai:quired lawfully. A person, who takes the instrument cither 
undA: a forged or invalid indorsefticnt such as that of a thief, cannot be regarded 
a-“holder." ‘ * * 

‘ Payment of lost cheque to be stopped through its drawer —Whereas 
in ca^ of dishonoiyr,*the Holder has the right to claim the amount of the cheque 
from eijth^ its drawer, payee^grinGorsers, he has no claim, except in the case of 
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certain kinds of inai’kcd cheques or in cases covered by section 129 of the 
• Negotiable Insfniniehfs Act; 1881, against the paying banker; for there is no 
privity of contract between tlie Iioldcr of a cheque and tiic banker on whom it 
is drawn. It is for this reason that, when it is desired to stop the payment of a 
lost cheque, the holder has to ask the drawer to instruct the banker to do so, as 
otlicrwise, the paying banker may refuse to act according to the instruction 
of the holder of the cheque. However, there is no harm in intimating to the 
banker about tlu' lo.'is so as to jiut him on his guard*. At the same time, tile 
drawer should be asketl to stop the payment of tlie cheque. The paying bank¬ 
er’s attitude in the matter is quite iustitiable’ for the simple reasoli that he is 
bound by statute to honour his customer’s cheques, or in case of wrongful dis¬ 
honour he makes himself liable to pay damages to his customer. In the absence 
of instruct ions from his customer, he has no means‘of knowing how far the state¬ 
ment of a person representing himself to be the holder of a cheque is correct 
However as a rule, bankers take special precautions before honouring cheque'^ 
reported to have been lost. > • 

Marking; of t ui^ql’ks Where a drawer is not«knc>wn to the payee, ^le may 
sometimes ask his bankci to mark his cheque as good. I^ut, unless the custom 
of the place or the usage of traders gives such'marking the elfect of acceptance 
and binds the banker to pay the cheque in the hands of the payee, or any other 
holder, provided it is duly presented within the period specified by the banker 
and if no such period has been li.xed a reasonable period, the onlj' 
effect of marking or initialing'U cheque is to give it additional currency by 
showing on the face that the checpic was draum in good faith on funds sufficient 
to meet it. When siti h mai;king by usage amount's to an luidertaking by the 
bank tohonour it, itadds the cretlitof the banker tb that of the drawer, {(laden 
V. Xt h'l'onndland Saviui^s Hank, [ 18991 A.C. 280- In this conuection attention 
is invited to the recent ruling ol the Piivv ('ouncil in the case of the Punjab 
National Bank, Jdd. v. The Bank oJBaroda, Ltd. (48 C.W.X. 810). The material 
facts of the case are given belo\f;— 

In May-1939 one Mr. tihoso opened an account with the J^cftik of Baroda, 
Ltd., at t.'alcutta on the understanding that he .slumld be allowed "temporary 
accommodation from time to time ” and one Mr. illitter purportedio guarantee 
that account. .Mr. .M. P. Amin was the yianagerof the t'alcutta branch of the 
Bank of Bamda, Ltd., and .Mr. Rhagwandas was the Manager of the t'alcntta 
branch of liu' I’nnjab National Bank, Ltd., where Mr. Mitter h;gl an aceount. 
On tl’.e Pith June- 1939(ihose’s account with tiK; ]3ank of Baroc^a slunved* a 
debit balance «ff K.". 89,274. -Mitter’s account with the Punjab National Bank 
had a debit balance of Ks. 3.S,(K)U on the same date, and on the said date Mitter 
brought to the Punjab National Bank two cheques dateil 13th June 1939 
drawn by (ihosc on tlie Jiaiik of'Baroda. Both these cheriues which were 
dr;iwn in favour of .Mitt< r wen marked on their face with tlu; words ".Marked 
good for payment up to 20tli June 1939” and with the signature of .Mr. Amin 
on behalf of the Bank of Baroda. One of these chefjues was'for Ks. 1,40,000 
and the other fin Ks. 1,35,0(K1. .Mitter took these cheques to the Ihinjab 
National Bank and told its ^Manager that they would not be paid till the 20th 
of June 1939 and rc'piestcd perrnis.sion to ckaw Ks. 2,40,0(io'"ag4ii]st them. 
Mr. Bhagwandas said that he wanted a •cheque the date'of which \^ 4 a.s the same 
as that on which payment was to be mad®. Mitter then took awayihg cheques 
and returned alittl“ later on the same day with one chcr|ue dated 20th June 
1939 drawn by f'-hose on the appellant Bank in favour ofTlVRtter or/wder, for 
Ks. 2,75,000. . The cheque was crossed " ^ Cb.*'* and^ on the face bf it were 
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written crosswise the words “Marked good for payment on 20-6-39. For 
the Bank of Baroda, Ltd., M.P. Amin, Manager.” Mittcr endorsed the cheque 
generally and handed it to the Manager of the Punjab National Bank with 
two letters in which he asked the said Bank to credit Rs. 2,75,000 to .his 
account “on realization on due date” and also rcqiicstcd'an overdraft of Rs. 
2,40,001) besides the previous balance, whicli he promised to adjust on 20tli 
June 1939. The Punjab National Bank, Ltd., on the same day drew a cheque 

• for Rs. 2,40,()(M) on the Imperial Bank of India, Calcutta, and gave il to 

Mittcr who duly cashed it. 

• 

As the authorities at the Ilead'Office of the Bank fif Baroda, Ltd., sus¬ 
pected Mr. Amin of tiaving committed irregularities, they suspended him on 
the 19th June 1930 and early next day a notice was sent to the respondent and 
other banks informing them of the cancellation of power of attorney granted 
to him, in whose place .another Branch Manager was appointed. On the. 
20th June 1939 the Punj.ib National B.ank which had become apprehensive, 
sent their cashier and their accountant to the Bank of Baroda as soon as it 
opened for business tliat %norning to pre.sent the chcfiue for Rs. 2,75,000 over 
the counter for payment aft^r it had been endorsed by the Manager of the 

• Punjab National Bank. Ghosc’s account at the time showed A credit balance 
of seven annas and three pies only and consequently the drawee bank 
refused payment and rettirncd the cheque with a memorandum attached 
“not arranged for.” 

Alter some corres])ondenco between the two banks the Punjab National 
Bank sued the Bank of Baroda with Ghose as^drawej:*and Mitter as endorser 
of the cheque and statcd'iii their plaint after setting forth the abowe fact.s 
to the eifcct that they atlvayced Rs. 2,40,000 to Mitter on the seciurity of a 
cheque certilied by the Bank of T^aroda, Ltd. oil the under.stamling that it 
would be honoured in terms of the certificate and that Mr. Amin in certify¬ 
ing the chccpie on behalf of the Bank of Btrroda, Ltd., hn.d .acted ini he cour.se 
of his employment and within the scope of his authority. It was stated 
that tire certifica'tion was in accordance with the customs and/or usage pre¬ 
vailing amongst banks in Calcutta and that the cttect of such certification 
was to slfow that the cheque was drawn in good f.iith and against funds 
sufiicient to meet its payment. Neither M^ternor Ghose .Tppe.arcd in tlic suit. 
The Bank of Barocki, Ltd., in tlieir written statement denied the authority 
of Mr. Amm to mark or certify the cheque .and further denied that they made 
*tlic latter* representation *uk1 that the bank in making paymiait to Mitter 
acted on t lie .alleged repi-eseiitation. The cutitom of bankers in (Silentta to 
mark or certify cheques pleaded in the plaint was also denied. The Bank ol 
Barotla, l.td., further contended that in law the certification or the maiking 
of the cheque in question by ]Mr. Amin did not impose on them .any liability. 

Some C.dcutta bankers deposed of Jthe existence of a practice to mark or 
certify cheqi*cs, before the trial judge, but it was deaf that there was no 
satisfactory evidence' regarding the practice, of certifying post-dated cheejues. 
In spite oi tlmt the trial judge gave his judgment in favour of the plaintill 
hank oi\thfrground tliat thctccrtification of such a cheque by the Bank oi 
Baroda <;onstituted an acceptance within the meaning of the Negotiable Inst¬ 
ruments* Act and he went on ts hold as further ground that the evidence 
showcel that bankers at Calcutta were by usage liable on cheques certified by 
them- 5 ^hen proedfited by parties entitled thereto. He, however, did not deal 
speeiMilly in the case inSv^ic^) the cheques were post-dated. 
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On appeal the judgment of the trial judge was affirmed. The Chief Justice 
of the High Court at Calcutta who delivered the judgment of the Court rejected 
the appeal on the ground that the marking or acceptance of the cheque was in 
law. an acceptance by the appellant bank and accordingly the question of usage 
did not arise. He said, however, ,that the evidence was ihsufficient to enable 
him to hold that the custom alleged was established. He was prepared to 
consider the evidence that banks in Calcutta which marked cheques regarded 
the certification as an acceptance which made them legally liable to pay and 
honour their obligation. The Cliicf Justice did not deal at length with the 
objections to certifyirg post-dated chequea, though in the memorahdum of 
appeal it was e.\prc3sly urged that to certify a post-dated^ cheque was outside 
the Manager’s authority and was outside any custom or usa^jC. 

The Bank of Baroda went up to the Privy Council which ccversed the 
judgment of the Appellate Court and gave their decision in favour of the Bank 

of Baroda, Ltd., on the following grounds:— ^ 

« 

(1) A cheque though a bill of exchange is of a,spcGial type which in the 
ordinary course is never' accepted. M'hcreas a bill is dishonoured by non- 
acceptance thisris not so in the case of a cheque, becaiwe the holder of a cheque , 
as between himself and the drawer has no right to require acceptance. The 
liability of the bank depends on the contractual relationship between the bank 
and the drawer, its customer. It is different in the ca.so of an ordinary bill; 
the drawee is under no liability fen the instniment until he accepts; his liability 
on the bill depends on fiis acceptance of it. As between the drawer and his 
bank, acceptance of a c'neque is superfluous, as the customer’s right to draw a 
cheque depends on his having satisfied the contractuhl conditions which require 

' the bank ‘to honour his mandate to pay the che<ij,ie. But if the hank (at least 
at the drawer’s request) accepts the cheque, he should be entitled to protect 
himself as against his customer by setting aside the ai^propriate funds standing 
to the customer’s credit. ' 

(2) Both Chalmcr in his “Bills of E.xchange Act’’ andfcPagfrt on “Law 
of Banking” are of opinion that marking or certification is neither in folny nor 
in effect an acceptance of which the holder or payee can avail himsielf. 

(3) Although a pustom has, grown up amongst bankei-s themselves of 

marking cheques as good for payment for the purposes of, clearance by which 
they become bound to each other and such a practice did prevaiUin Calcutta 
subject to the regulations of the ('.alcutta Clearing Banks’Association, however,* 
this practice seems to be simply that alter clearing hours if a cheque is presented 
for clearing, it may be marked in which case it will be paid on the next day 
when clearing business is resumed. It is true that in such a case the bank 
marking the cheque is bound to pay the amount to the other bank as a result 
of judicially established custom. This certification or marking cannot, how¬ 
ever, be identified v^th an acceptances th(J effect of which is to create a nego¬ 
tiable liability. •* 

(4) The certification which was relied on ?s constituting acceptance of 

the cheque was not an acceptance within the meaning of the English or Indian 
Act or the common law. * • • 

(5) The point whether the certification imported a promise by tlie certi¬ 
fying bank to pay the amount of the cheque whether o? not there wer€ funds 
to meet it depended on the existence of a contract between the respopdfint 
bank and appellant bank, which in the view oi Their Lordships didndt exist 
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and consequently the respondent bank should not be considered as a holder of 
the certified cheque. As the certification of cheque was not negotiable as an 
acceptance in the proper sense, the respondent bank could not be considered 
as a holder in due course of the certified cheque. There wa§ neither privity of 
contract^ nor any consideration passed between the appellant and the respon¬ 
dent in respect of the certification on the cheque. 

, (6) The certification might be construed as words of representation, as 

to the genuineness of the chetiue and of the signature. If the cheque had not 
been post-dated, the certification might also be held to include a representation 
as to the then sufficiency of the drawer’s ficcount, but as tWb cheque was not due 
for payment until seven days later, a representation as to the then position 
would not go very*far. If it was to be construed as a representation that on the 
due date Ihere would be funds available, it necessarily amounted to a promise 
and the want of consideration woiild be fatal to its enforceability. 

(7) The ostensible authority of the Manager Aid not extend to cover the 

certification of post-dated cheques and that in the present case he had no actual 
authority to do so. * * , 

(8) Their Lordships:,were*not unconscious that bankers regard their work 
as their bond and honour their signature even though they might have an 
answer in law. This was specially true as between banker and banker, but as 
a court of law has to decide a case according to law and not ongrounds of bank¬ 
ing ethics or etiquette or good banking policy jjsa matter of basiness, it regards 
a gentleman’s agreement or honourable obligation as having no validity in law. 

* " . . . . **•. 

In view of the above 4ccision, the practice t.f marking cheques cannot be 

looked upon with favour by bankers and such a practice except for clearilig out 
purposes should be put an ced to. , „ * 

Assured cheques —In this connection mention may be made of tlie 
interesting suggestion put forward by Mr. RiC. Knight for the use of "assured 
cheque” (Bankens', Insurance Managers and Agents Magazines, February 
1940, p. 20^).% ifccording to this suggestion, bankers should issue books of 
chetpies imprinted for sums most likely to be useful to their customers. On 
the issue <5f tire book the bank would debit the customer's account with the 
maximum sum covered by th« imprinted cli^que just as done by the issue of 
travellers' chCqucs. •The cheques could be drawn for any sum not exceeding 
the ’sum staged bn their face^.and as each cheque is presented for payment any 
balance b«low such a maximum sum would be credited to the customer’s 
account. 

Payee’s rights and duties —^Assuming tlrat the cheque has reached the 
hands of the payee, we have to examine his rights and duties. ■ By accepting 
a cheque, the payee does not lose his right to claim the amount due to him, in 
case the cheque is dishonouredC He can either base his claim on the ori ginal 
debt, in payment of which the cheque was given to him, prhe'ean sue the drawer 
of the cheque for the fimount thereof, provided that the payee is not guilty of 
negligence jn presenting it for payment resulting in a loss to the drawer. For 
instance, jf tH^drawer gives the cheque to the payee on a certain day and the 
cheque is not presented for payment to the banker for a month thereafter, 
during which period the banker, upen whom it is drawn, fails, and if the drawer 
had sul&cient balance fbr meeting the cheque at the time it was drawn, the 
drawer’s liability fo the holder will be reduced to the extent of the loss which 
■ the former suffers through th^nqgligence of the holder in not presenting it for 
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payment uitliin a reasonable time after receiving it. It lias already been ex¬ 
plained that the holder of a cheque, whether he is the payee or the indorsee, has 
no right of action against the banker upon whom the cheque is drawn, unless 
eit-her the latter pays the amount of the cheque contrary to the directions given 
by the crossing thereon (sec section 129 of Negotiable Instniments Act,-1881 
(NX^'I of 1881) ), or has in accordance with the custom of the bankers, nisCrked 
the cheque as good for payment. 

Mkaninc; ok 'ri:asoxahle xnrE for PREsiiXTATiox OF ciiequf:s—^T he 
question as to wJiat is a reasonable period duriag which a cheque may be pre¬ 
sented depends upoii various circunistaiices, such as the distalidc at which 
the persons live from each other, the course of dealings Vvith respect to similar 
instruments aiul the nature of the instrument (section 105,; 11 Cal. 34). 
In a case a County t'ourt Judge held that a cheiiue dated twelve-days before it 
was negotiated by a thief to a publican was overdue (Legal Decisions Affecting 
Bankers, \’ol. Ill, p. 226). Speaking generally, the,cheque must be presented 
for payment or paid into the bank by the following working day. The c.xam- 
ples given below will make clear the meaning of " rtfasoAable time” as regards 
pre.^entation of clieques ;— 

1. A cheque for Ks. 500, drawn by Mr. A. K. Joshi on a bank in Bombay, 

is received by Mr. T. S. Karaka of the same city Qii 1st .March, 1932. In the 
absence of sufficient cau<e for delay, Mr. Karaka, must, in order that he may 
rebut tlie ch.irgc of negligence, in holding the cheque for an unreasonably 
long time, either have^it i>resented to tlu) ‘paying bank, on the following 
working day, or have-it sent^that day into his own bank, in which case, it 
shoidcilie presented by the collecting banker on or before the next following 
working «dav after its receipt. ^ 

2. If the diawcc bank, upon which the cheque is drawn, is not situated 
in the same ])lact“ whe:e Mr. Kar.ikfl carries on his busini'ss, the latter must 
post the cheque to-an agent in the town where the paying Iiank is situated 
or pay it intq his own bank, not later than the following working day. 

Drawbacks ok i’Rotr \ci'ki) i ircclatiox —It is for this as weli ;\s for 
certain other reason', that a cheque lece.ived should not be. transferred by it'= 
icfipient to his creditor, but .should be sent without delay for collection to his 
own bank. I f llie presf illation of the cheque is dc'layed, it may not be honoured 
owing to the drawer’s insolvency, or as a result of the balance to hi^ credit b^ing 
depleted, eiti.er of which niav lead to subsoqiUMt loss and inconvenience*. 
Moreover when a i)(.i.<on’s creditor nrceive.s a clieque drawm by a client of the 
former, the creditor may like to have dii-ect dealings with the client of the per¬ 
son, with the result that -uch person may lose his business. Again, the trans- 
lerence of a cheque from hand to hand maydelayits presentation at the drawee 
l>ank, which may in the. meantime go into liquidation. 'I'here is also tlv 
danger of the cheques remaining in cirenJation for an unreasonable iicriod and 
liein^ refused pjayificnt on the groun3 of having become .stale. When a cheque 
remains in cir culation for an unreasonable period, which i?i generally six months 
according t<j the practice, of the bankers, it is returned witli*a t^ip marked 
"stale, requires confuniation.” Hence, it is advisable not to traTISfer, a cheqjie 
received from one’s debtor to one's crcditoi;; one should send to qne’s own 
banker all cheques received and draw on •him cheques for making payments 
to Iiis creditors. . . 

CtiEQUE NOT AN A.ssioxMENT OF DEBT— It miist bc^rtmembcped that 
neither in Indianor even in England, is a cheque ilbgardpcl as an assignment of 
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the amount named therein out of the funds in the hands of the drawee for the. 
payment thereof. Consequently, a payee in India cannot have a claim against 
the drawee bank, unless the bank has marked the cheque in circumstances 
which make him liable for the amount thereof. In Scotland, howex'cr, a chetpc 
operates as an a.ssignment of the sum for which it is dra\frn in favour of the 
holder, from the time it is presented to the drawee, therefore, a payee can claim 
the amount from the drawee bank. In France, the holder of tlic cheque is 
“entitled to receive the amount from the drawee bank and can demand the whole 
of the credit bahmee of the drawer, in case it falls .short of the amount of 

the cheque.. ■ . .■ 

TKAfjSFEKENCii ov ciiEQl'KS—A bcarcr cheque, i.e., a cheque i)ayablc to 
bearer or to a named person or bearer, is transferable by mere delivery, whereas, 
order cheques caiT be negotiated only by indorsement and delivery. 

iNDORSEfiENT DEFINED—" When tlie maker or liolder of a negotiable 
instrument signs the same otherwise than as such maker, for the put pose of 
negotiation, on the back owhico thereof or on a slip’ of paper annexed thereto... 
he is said to indorse ,the jamc and is called the chdorscr.” ‘‘Indorsement 
is derived from the Latin term m dorsum, meanings “ upon the back,” whicli 
indicates that the usual rjace for an indorsement is the back of tjie instrurnent, 
this rule is generally .ipplicable to all negotiable paper and means the willing 
of one’s name on the back ^hereof with a view to negotiate the same. Althoiigh 
the validity of an indorsement on the face of an instrument, not being an Indian 
Government security, cannot be questioned in-law, by reason of the provision 
made in section 15 of the Negotiable Instruments Act, 1881 (XX\ I of 1881) 
quoted above, it is expedie'nt in view’ ol timc-honourcd_ practice that all instni- 
nicnls should be indorsed on their back, liy scefion 6 of the Indian Securities 
Act, 1886, an indorsement injjCribcd elsewhere than on the back of the security , 
itself is not valid. If, as a tesult of rapid' circulation, the back of the instru¬ 
ment is entirely covered by indorsements„the holder, in order to provide space 
lor any indorsements that will not go on tlta bill itself, may tack or pa.ste on it 
a piece of paper—called an allotige^nnd subsequent indorsements may be made 
thereon {Mhmofiinee Devi v. Secretary of State for India, 13 B.L.R. 359,373). 

•Kinds or indorsements— Indorsements are of various kinds, such as 
“indorsement in blank,” “indorsement in full,” “conditional indorsements,” 
“ restrictive indorsements,” etc. The mere .signature of the indorser on the 
back of an iitstrumcnt without mentioning the name of any specified person in 
wh?se favotif the indorsemeut is made, is sai^to be an indorsement in blank, 
^uch an iiviorsemcnt makes' it payable to beSrer and consequently, the instru¬ 
ment thus indorsed can be negotiated by mere delivery. If, however, the 
indorser adds a direction to pay the amount .specified in the instrument to, or 
to the orde^- of, a certain person, tlicn the indorsement is said to be in full. By 
inscribing his name on the back of an instriiincn'f, the indonscr guarantees to 
liis immediate indorsee or a .subseciucnt holder in due course, that at the time it 
left his hands, he had a good title to It and that it was genuine in every particu¬ 
lar. He als(/attcsts.thereby, that all tlie indorsements made prior to his. are 
genuine. Ordinarily,’ an indorser binds himself to pay upon no other condition 
than the dia^bnour of the instrument on due notice of dishonour to liim. 
Pfowevei^ if he likes he maf make his own liability on the instrument 
subject to a condition, in which Case the indorsement is termed a condi- 
tional«in*lorsement. For instance,* an indorser can add the words “ WiUiout 
recourse tome** fo his indorsement and exclude his liability on the instru¬ 
ment. ^Again, Re may mj\ke hi# liability dependent upon the happening of a 
confingent event or make flie right of the indorsee to receive the payment in 


• * 
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respect of tlic instrument dependent upon the happening of such an event. The 
conditions thus addotl may be either conditions precedent or conditions subse¬ 
quent. If tJie former, no right to recover the amount passes to the indorsee, 
untiJ the tuhilmont of the condition. Howexer, if it be .subsequent condition 
tlie riglft is defeated oji its fuiiilnicnt. 'J'hns, if the indorsement is 

‘‘Pa\ to X if he iotiirn.s from En.i;Lind within a year,” then the riglitto receive 
payment becomes absolute only if .Mr. X arrix es within a year from the date of 
the indorsement oji tlie instrument. As another example of a condition prece¬ 
dent, it may I'c mentioned ‘‘Pay to X upon hi^ atttaining majority.” Jlcrc, 
the iiiiif'rsco .Mr. .X, i^ets title to the ameunt only if he lives to att.|ijt the age of 
maioiity. If, liowexer, a bill or note is indorsed ‘T’ay Jo X or order, unless 
bofoie pa\meut, I fjixo you notice to the <'ontrary,” it beconies an indorsement 
upon a condition sulxsciiuent and the title of the indorsee will be difeated, if, 
before payment, a notice not to pay is given to the acceptor-or the maker 
thereof. T he conditions attached toindorsements do not allect the negotiability 
of the instrument indorsed! In this,'the conditiorailindor.sement dillers from 
another kind of indorsement known as the restrictjjvc Indorsement, by which 
the indorsee's right of negotiating the instrument indorsed is restricted or ex¬ 
cluded by express uords. Sometimes, a restrictive indorsement may merely 
constitute the indorsee, as an agent, to indorse the instrument or to receive its 
coirtents for the indorser, or for .some other sjx'ciligd person. For example, if a 
person, Mr. P.X. K.ipur, indorses any negotiable instrument payable to bearer 
as (if) "Pay the contents to S. M. Joshi only” or {b) ‘‘Pay S. M. Joshi for my 
use” or (c) ‘‘Pay S. M. Joshi for the acconntaxf Mr. P. N. Kapur” or (d) “the 
within must be credited to S.M. Joshi,” Mr. Kapur-wlll be restricting the nego¬ 
tiability td the instrument thus indorsed. 

I.r.q.vi, iNCTDKNTS OF NFGOTl.tTJLH iNS'lKi MLNTS-- Me ha\e .SO fat dealt 
with .s]ieci;il incidents of chcqm's but it must b('* remembered that a cheque is 
oiil\- a negotiable instiumenl having legal incidents which distinguish it from 
debts and all other kinds of mf)\ a! le property. It x\ill therefore be not out of 
jdace to e.xamine andeonsidci them specially as bankers have to deal e.xtensivoly 
in this class of securities in the ordinary course of business.' 

CoXTK.xc T Dfhts AM) XmcoI lAMLK Instki mi: NTS — Considered ir one 
aspect, a negoti.ible instniinent is nothing more than evidence of a debt and 
between immediate j)arties the law to be a])])lied's the ordinaiy law of contract. 
It is only when the rights of traiisfercesof negotiable iirstrinnonts -.re coiusidered 
that speeial h-.itures are met witli whicli dislingui.sh negotiabhi instnmvvnls 
from contract debt sand lAeiy kind of moxable jproperty.' Two i'lustrations 
may help to elucidate the jjoint. 

First illii'ilratioii. .1 agrees in wiiting to pay /> the .sum of Ks. 1,()()0 in 
consideration of (ert.ain work whi( h Ji has done for A ; this is an ordinary con- 
tract debt. Now, if B de.sircs to transfer the right or title to tlu* money to C, 
he mu^t do so by a regular assignment in writingsigncld by him. Let us further 
.stipp.ose that (ircnmstances exist whi-'h j-j'echide B from successfully maintain¬ 
ing suit ag.iinst A. 'I'his may hap])eu if A's promise is without consideration, 
or the con:^ideration is illegal or o}>po.sed to public policy, or A may have simply 
paid olf B, allowing the document to remain outstanding inlhe hands of i>’. 
In each case, C the assignee will have no better rights than /^.In a suit by C 
against A, the latter will be permitted to'allcyjc and prove against the plaintill 
what he might have been allowed to pleacMn an action against him hy B. To 
adopt the legal phraseology applicable to the cace, the assignee or transferee of 
a debt or other property takes it subject to all equities and diJlects which exist 
in the hands of the transferor. « . “ ’ * 
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Second illustration. A steals a warch belonging to B and sells it to C who 
pays value for it and is absolutely ignorant of A having no title to it. C entrusts 
the watch to D, an auctioneer, who sells it in open auction to E. B can hold 
either A, C, D ov E or all of them liable in conversion. Subject to certain .ex¬ 
ceptions which need not Iiere bo consideied^ the legal principle, in the alter- 
native,*may be formulated as follows : a transferor of proj^erty cannot pass to 
the transferee any better title than he has. In the illustration, A has no title, 

• therefore the transferee C has none. E the ultimate trapsfereo who claims 
through C, is therefore, also incapable of having any title to the watch. 

NEgoTrAiuj*: instkumicnts exception to Tift? RULE—Negotiable 
instruments afford a»striking exception to the general nile enumerated above. 
Let us suppose tj;iat iii tig; lu>t illustration, A has either given a cheque to B 
or executed a i^romissory note payable to /L If B desired to transfer, the right 
to the mon(?y to C, the law would not rcfiuire any assignment in writing by B. 

B could pass title to C, if the instmincnt was payable to order, by endorsement 
and delivery, ov if payable to bearer b^ mere delivery. Further, if C happened 
to bp a holder in due*cou¥S(; in the sense that he acquired the instmment before 
maturity and i)aid value for it having no notice of tiny defect in-B’s title, none 

• of the defences which lia\ e considered in the first illustration would be open 

to /I. A could not say, as against (!, that there was no consideration or that it 
was illegal or opposed to ijublic policy. The principle involved is that a holder 
in due course takes a negotiable instrument free from all defects in the title of 
his transferor. • 

• No CONVEESION OE NECiOTIAnU’. INSTRUMENTS U'S'^IIOLDICK IN 1U:E COURSE 
—Let ns next make asligkt change in the facts*bf the*second illustratio^. B is , 
the payeeof a promissory note passed in his favour by C. 'i'hs note is expressed 
to be payable to Bov order. indorses iti in bl*.nk and keeps it locked in his 
drawer. A steals the noti; and negotiates by mere delivery to D , who^ is a holder 
in due course. D has an indefeasible title V) the notes as against B] C is bound 
to pay to D and not to B. It, therefore, follows that a tllief or other person 
who has obtained posse.ssioii of a negotiable instrument by an offence or fraud 
cainfoftveya goodtitletoa holder in due course. It isbecairseof the exceptional 
incidents which attach to negotiable instruments that there is so much insis¬ 
tence in law that before a document can be considered a negotiable instnimcnt, 
certain requkementj must be fulfilled as regards form,*languagc, etc. 

^ * GuiDiNft PRINCIPLE—'r|ic ]u'iuciplcs applicable to negotiable instruments 

may now fie briefly summarized : 

{a) A negotiable instrument may be transferred by indorsement or 
delivery and the tiansferee or indorsee is able to maintain a suit in 
his own name on the bill or nofe. 

{&) As between Immediate parties all pleas and defences which invali¬ 
date contract debts can fie ^iccessfully urged in case of negotiable 
ii»struments but they arc not available against a holder i^ due 
course. 

(c) • Ajbolder in due course takes the instrument free from all defects 

• in the title of prio! parties. 

• • • 

Position of true owner—^T lie true owner of a stolen bill or note which 
has reached the hands pf a hqlder in due course, will not be able to obtain pay¬ 
ment thereon a»d will also lose his remedy against prior parties. Tliis is the 

■ effect 0 ? section 82 (c) of ttkc i^^otiablc Instruments Act which provides that 
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the maker, acceptor or endoi:ser respectively of a negotiable instrument is dis¬ 
charged from liability thereon to all parties, if the instrument is payable to 
Ix^arer, or has been indorsed in blank and such maker, acceptor, or indorser 
makes payment in due course of the amount due thereon. This position may 
bo contrasted with that of the owner of a stolen chattel, whose rights will not 
be allccted even if the property comes into the hands of a dona fide purchaser 
for ^■aluc without notice. 

, The EFEEt. T or eokgek v—In the foregoing discussion, the cllect of forgery 
has not been considered. In l.iw a forged or unauthorized signatujcp is wholly 
mopeiatne and jlit to retaiil the-bill or note or to enforce jTayiqcnt or to 
givt' a di.scharge tlierefor can be acquired through and under tliat signature 
o.xcept in the case of an estoppel. I'lie true owner (d a negotiable instrument 
whose signature is forged is in the same position as the owner of a chattel and 
can maintain “conversion’' against all parties in the same manner as any 
owner of movable pro])erty \\'here then' is no forgery, his rights arc lost if 
the in.stniment gets intqthe hands of a’hohler in dut course, but not otherwise. 

Ivxcirrriox or the fokkc.oixg ri’lic -'riiere is-only one exertion to the 
abo\ e inle dealing with the elioct of forgery, namely, the payment oy the bank¬ 
er of a cheque containing a forged endorsement. In‘'the following chapter we 
shall see that the banker is discharged by payment in due course. 'I'lie clfect 
of sections 59 and (i0 of the English Bills of Ifxchauge Act, 1882 (45 & 46 \ ict., 
c. (il) is that on such payment the drawer as well as the enciorsers arc also dis¬ 
charged but there is no similar provision in the Indian Negotiable Instruments 
Act, 1881 (XX\'I of 1§S1). Nevertheless in SulUnian Hussein v. The Kew 
Oriental Bank Corporation , 15 Bombay, 267, Sargent ('. J. decided that the 
drawer and the indorsers would in India be discharged under the circumstances. 
In consicicring the doctring of conversion the principle to be kept in mind, 
therefore, is that a true owner will be deprived of alHiis rights if a holder in due 
course intervened ana there is no forgery or if there is forgery, the instrument 
is a cheque and payment thereon is made in due course by a banker. In all 
other cases, lys rights are the same as the owner of any movable property. 
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PAYMI^NT OF CUSTOMER’S CHEQIJES 

• • 

Limitations on banker’s duty to honour customer’s ciiEguEs —The 
banker's obligation to hoEour his customer's cjicques has already been referred 
to in Chapter II. Tliis obligation, however, is subject to several limitations. 
Firstly, unlgss the banker is ind«mnir!cd, he is not bound to honour any ajpibi- 
guous instruments, which do not con#on« to the requirements of the legal 
definition of a cheque.* Instruments which arc not intended to operate as 
cheques m^y not honoused by the banker, as that entails certain risks. 
Secondly, tliis obligation on the part of the banker to lionour his customer’s 
cheques, is binding only so long as the state of the customer’s account permits 
their payment. That is to say, either the account ^kich is drawn upon must 
have sullicient credit balance' or where tlibre is an overdraft arrangement, the 
amouhi of the cheque jirescEted does not exceed the drawing limit allowed to 
the customer, provided, of course, the banker does not clioose to exercise the 
right, which he usually resei ves to himself, of nalucing or cancelling,an overdraft 
without notice. Other qualilications which limit a banker’s duty to honour his 
customer’s chcviucs will be cmisidercd in their context. 

The paying banker's risks— banker’s p^isition in respect of cheijues 
drawn upon him is not enviable. , If he honours a che({ue through o\'crsight 
when there are no funds to the credit of the drawer, heSnay lose his money ; 
if hedishonours it through iimdverteuco,he inaj' bT; eallc*! upon to pay damages 
for wrongful dishonour. ■ lie is,^as it were, bciween the de\ il .'uml the deep sea. 
A banker must cither lionour .he cheque or nffuse ilc payment at once, without 
ordinarily, having even a chance to consul^ his legal adviser, customer or any 
one else. If with a view to gain time for such a purpose, the lianker marks the 
chei[ue ‘‘present again” and hands it back to the person ‘piesenting it, the 
payee or .endorses Inis the right to treat it as dishonoured and ncecknoL present 
it agaiJi. Moreover, such a remark slnaild not be made when the customer's 
balance «loe^ not allow of I lie lianker’s honouring the cheiiue and there is no 
likelihood of the customer payigg in funds to^mabh^ the banker to meet it. It, 
therefore, beluAes a ba-iiker to proceed with caution in Ihdmalter of honouring 
orjrlisTiononrii\i[ Die cheques dnuvn on him. We shall presently see the various 
precautions i.hich it is incumlxnil upon a banker to take, in order to safeguard, 
himself against such contingencies; bnt, before doing .so, we should again cm-' 
phasize tlie necessity of bankers insisting upon new customers to give references ^ 
ir bring letters of introduction before they arc allowed to open accounts, unless, 

)f cour.se, they arc ])reviously known to the b.inker. When this precaution is 
taken, the risk inhonourilig cheques is considerably lessened. 

Precautions. • 

Open or crossed ciie.quics — The first thing that a banker .should do, w!ien 
a cheque is prq^lnited to him for payment at the counter, is to see whether 
it is an open or a crossed clfcipic and if cro.s.scd, whether it is crossed 
generally ot specially, if the chwiiic* has been crossed generally, the holder 
should he disked to present it through a banker, and if specially crossed, 
through the bankcrjto whom it.is crossed, or some other bunk acting as agent 
fpr collection for The banker nanysd. From this, it does not follow that the 
amount of a'crossed chejjue cafti/oniy becredited to the account of the collecting 
9 
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banker with the paying banker. If, however, a banker honours such a cheque- 
by pavintj it to a person other than a banker over the counter, the true owner 
may require tlie banker to pay him such damages as he might have sustained 
by Ihe banker’s action (Negotiable Instnimciits Act, 1881 (XXVI of 1881), 
veetion 129). t 


Piiyi)ig hanker and crossed cheques. The duties of the paying hanker, as 
regards crossed cheques, are Jaid^down in sections 126^ 127 and 129 of the Nego¬ 
tiable InstrumciUs Act, supra, as given below:— 

S. rJ(>. WIk'iv .1 clioqm' is orossed generally, tlie banker on whorn it is iluiwn 
sli.ill not i'a\ ii- i>lIier\\i-.o than to Ixfikcr. , ^ 

WIuMV a eheiiiK' is crossed specially, the liaTiker on ^vlioniit is drawn shall not 
payit otherwise than tothc Kinker to wlioni it is crossed, or his agent for collection. 

S. 127. Whore a cheijue is crossed specially fo more tl?au one Ixtiikor, oxcept 
when ciossod to an agent for the purpose of collection, the bankt;r on whom it is 
I’rawn shall refuse ]).i}inenl tliereof. 

S 129. Anv banker paving a clionne crossed generally otherwise than to a 
banker, or a chei|iie erosiCil speci.fily othernise tlian to the b.mker to whom the 
sc. me Is ciossed, orlii.s agent for eollc. tion, being a l^inkej:, .sliall bo liable to the true 
owner of the cliequo/or an 3 - loss ho uia\' sustain owing to the clicqne haviTig been 


.so pal'I. 

English 'hue. Tlic English law as regards rro.ssed ehoquos i.s contained in 
section 79 of the Bills of E.xchange Act, 1882 (45^c\: 48 ^’ict., c. 61), which sets 
fortli asfollows, the duties of a paying banker wit Ji regard to cro?,sed cheques: — 


(1) Wliere . 11 Iicque ifj crossed spcciallv tvi more than one banker, e.xcept 
wlieii crossed to an agent for collc' tion bciyg a banker, the banker on whom it is 
drawn shall refusjp pavnieiil thereof. • • 

i2i Wlicie thC bankcV on whom achc-pie i-. clrawn which is so crossed never- 
» Ihele.ss pa^s the s.ime, or p.i>s a cheque t rossed generally otlicrwisc than to a 
brnker, or if t rossed s])eeiallv otherwise than to tl'c banker to whom it is crossed 
or lies agcni for collocti<?,i bein^'a banker, he i.s liable tothc true owner of the 
cheque lor anv loss he may sustain owing to tlic cliequu leaving been so paid. 

I’rcwi.lcil that wl ere a ehe^ne is presented for iiajaiient, which does not at the 
time of j'retcntmcnt appeal ''o bo erossed, oi to lia\eliud a crossing wliitli has 
been obliterated, or to Jiave been added to or altered otherwise tli:»n as anlliorised 
bt'1 In-. Act, the b.mkcr pa\'ing tlie » heqiie in good faitliand V'itliout ticgligeru;e 
sliall not be rc^]jOiisible o.' incur anv* liability-, nor shall the pa^anent bi' qiie-tioncd 
by re.ison ol the <. lieijue h.iving been crossed or of the i i-oj.sing having been oblite¬ 
rated or having been added to or altered otherwise than as authorised by this Act 
* anil of payment nayiiig been nfade otlurwise ifiat to ;i banker or Jo tlie banker to 
whom the do quo is or was cros.scd, or to his agent for cTilleilion being a banker, 
.as the ta^e may be. ^ • , 

Risks of payment coutraiy h crossing. From the nbovc, it will be clcur 
that a banker is not justiliod in paying a cheque in a manner contrary to the 
directions convej-ed hy the diiierent kinds of cro.ssings. Firstly, in case he 
does .so and it results in a loss to'the drawer, the banker cannot debit his cus¬ 
tomer’s account, tis such a jiaymeiit by the banker iS contrary to the instruc¬ 
tions of his customer {liobhett v. PhikelU{lSnG) 1 Em. D. 368, 372). Secondly, 
he will lose tlie statutory protection afforded to him by section 128 of the Nego¬ 
tiable Instruments Act, 1881 (XXVI of 1881) , as such payment is not a payment 
in due course, within tlic meaning of section 10 of the sam« Ayt. Thirdly, 
remedy is gi\ en by section 129 of the Act to tkc true owner ag^nst.lhc paying 
banker who pays the amount of chcqMC in contravention of th(^ provisions 
of section 126. In such a case, the banker will make himself liafclc^to com¬ 
pensate the true owner of the cheque to the cJttcnt of the loss he may sustain 
owing to the cheque liavuig been so paid, nojwithstanding^he fact that there 
is no privity .Of contract between the holdpr'pf*the ^heque and-tile banker 
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(Bellamy v. Marjorihanks (1852), 7 Ex. 389).' In the case of a crossed cheque 

which is not presented through a banker, the paying banker should, without 

bothering himself about its form, return it unpaid with the remark that the 

sanic should be* presented through a bank. 

• * * 

"Not,Negotiable” or “Account Payee” crossings. As already stated, the 
crossing "Not Negotiable” does not make a clicque non-transferable. A 
paying banker is therefo^s not concerned witl),thc question whether or not there 
‘has been a valid transfer of the cheque. As regards the crossing "Account 
Payee” a paying banker is likcjvise under no duty to satisfy himself whether 
or not tly: chetiuc is being collectecJ fof the benefit of the payee's account. 
Such an addition is not regarded as an unauthorized one (Akrokcri (Atlantic) 
Mines, Ltd, v. Economic B^nk. (1904), 2 K.B. 472). It is only indirectly re¬ 
cognized as a npticeto the cdllecting banker who will be looked upon as having 
.LCted negligefltly, if he di.sregards the crossing ,j[Momso«'.s case (1914), 3. K.B. 
356, 373; Sutters v. Briggs, [1921] A.C.I. 12). It is i^os.sible that where one of 
the indorsements Iiapj>cns tdbc a forged ofie, tlu^ customer might complain that 
the d^eciue was not paid indue coursed In Importers Co., Ltd. \. Westminster 
Bank, Ltd. (1927), 2 K.B. 297in appeal from (1927), I K.B. 269, it was decided 
iJiat the words "account payec^’ are a direction t(j the collcctitg bank only. 
It was further held, tliat if a customer of bank A ]>ai(l in a cheque for collection 
bearing such a marking and Umk A sent it to bank B for collection neither the 
paying bank nor bauk*/f would be; concerned with the application of the ])ro- 
ceeds of thcclieque after collection. Bank A i» such a case would be a "cus¬ 
tomer” of bank B for the purpose* of section 82 of the Jiills of Exchange Act 
(sejctiou 131 of the Indian Negotiable Instrument^ Act) ;uk 1 conseqeicntly bank 
B weudd be pn;tccted. Sii* Jolm Paget has opined that bank H could ik) 1 in 

such a e'ase claim protection iwdcr section 82. • 

• • • 

Is THK CTrT-;e.)lMl DR.WVN OX TTIli: PAKTICULAR OFFICF AT WHICH PRESENTED?— 

I ho sce'ond peeint, with regaiil te) which a •che;fpie siiould be examined, is, 
whether it is drawn upe)n the particular branch, or oriie:e, of the bank at which 
it is present 01 . 1 , beeiausc no branch (jr othce', other than the one qt which the 
custeimer has hi^accenmt, is ordinarily rceiuired to meet his cheques. It some¬ 
times happens, howeeer, that when a customer is \'isiting another cit}^ and he 
applies to his bank to authorize its branch or agent in the place to be visited to 
cash cu -tomer^s chc nies u])to an agreed limit* the bank wall have no objection 
to d(ws(>. When suclui request is granted a specimen signature of the customer 
ist of course, sent to the bran<di or agent concerned. It is, however, doubtful 
whether the banker can, without infonuing his customer, earmark the amount 
for which authority is gi\'en to the branch or agent to cash his cheques but a 
note to that effec{ should certainly be made on the ledger account of the cus¬ 
tomer. This will keep the bank on its guard* When arrangement is made for 
the encashment of a cusk>mcr’s cheques at a branch other than the one where 
he has his account, the bank is under ^he same duty and possessed of the same 
rights as if the,cheques were cashed at tifh office having the account (R.‘W. 
Jones: Studies in Practical Banking, p.251). • 

Mutilated* CHEQUES —The third point, on which the banker should 
satisfy himself before honouring a cheque, is to see that it is not mutilated, 
cancelled (jr torn. If a bankerhonoursta cheque which is torn by the customer, 
in such ja way as to give sufficient evidence of his intention to cancel it, the 
fomjer cannot debit the-latteris account. Incase, however, a cheque is tom 
accidentally, thetlniwer mustcoq^rm it by writing words such as "accidentally 
torn by me;” and affix lys sigrtaluKethcreto. When its payee or holder happens^ 
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to tear it by mistake, the banker must either get confirmation from the drawer 
or ask the payee's banker to guarantee payment, A cheque, torn into two or 
more jiieces, is generally returned with the remark "Mutilated cheque," .but 
cJiecjnes. torn at the corners, are generally paid unless it.ajipears that the por¬ 
tion torn off might bear the cro*ising. « 

Correctness of form —^'flie fourth point, about which the banker has 
to make himself jsure, is, that tlie instrument is drawn in proper form; it ib 
duly dated and fully conforms, when it is presented to him, to the legal defi¬ 
nition of a chc(pie.,\\c have alrcady^coijsidercd the chic freiiuisites eff a cheque. 
It may be mentioned again, that no diflicultyin this^ connection Is likely to 
arise, if the customer uses the printed foims supplied to him, by his banker. 
But, if the cheque has been drawn on an ordinary slip of ^aper, the paying 
banker should take particular care that it is not a conditional order, as the 
effect of honouiing an instrument containing a conditional order not being a 
cheque, may result in a lo*ss to him, Jn case of such orders, the banker must 
sec that the condition.^ laFd down by the drawer is^conyrlied with, if he wishes 
to debit the amount of tlw' instniment tohis customer’s account. Moreover, the 
paying banker will be deprived of the statutoiyprotiiction to which he is other¬ 
wise cntitleirif he pa^'s a conditional order, as the protection given by sections 
85 and 128 of the Negotiable Instruments Act, 1^1 (XX^'I of 1881) can only 
be claimed in respect of cheques, which, as cxjilaiiu'd abo\ e, arc unconditional 
orders, vide pp. 12.5 and 12(S, In case a banker is .isked to honour a con¬ 

ditional ordi'i'lie requires his customer toindgmnify him (the banker). In view 
of the fact that accoufling to the laws of Scotlaml* and a few .\merican stated 
where a cheque is regarded aS an assignment of funds once a cheque is presented 
and returned unpaid for in>ufficiency of funds^the amount available has to 
be set a*i(h' h^r the paymenl»of thevherjiie befon'tiny cluapie ])res(‘nted later can 
be honoured. , 

Risks i.\ uonwlkinc, \ ( iiiqn i: ni iajKE DfEicvii. ■ The fifth 

point the hapkershouldrcmeminriii connection ’.viththe lujiioniwigof cheques 
presented, i', that the cheques mu<t be neithei a post-d.ited,*nor .i sKdg one. 
Should ;i clic-que bear a date laterthan that on whuh the holder present it 
at th, bank, the bui;kcr should not honour it foi the following le.isons : 

• • • 

yrt) The cu:itobier may sto'p payment, before the (Vie datc'of the cheiiuc, 

.and, in ca^e the cheque is honoured |)( fore tliat dattf, the Ixfnker 
may lo.-^ his money * 

(b) 'i'he ])anker has no light to delut his customer’s account with the 

amount of such a cheque before its «lue date, .and if he does so, he 
runs .1 seri. us riv,h. I'-oiiin-aaiice, if a customer’s (’iii.'qiie for Rs. Stk) 
dated 12 .March 19.'37, but ])ieseute(l on 2.Mar(h, 1937, is honoiiied 
thus rcdiK in,g the cust'.'inei's^ total cresh’t balance of Rs. 600, to 
Rs. 100, and, if subsef|iM^ilJv, ;i ''ccond dieqne, draajjii by the same 
<.ust(an( r foi- R'>. 3l)0, dated 2 .M.irdi, 1937, is-presenled on 3 Marcli, 
1937, and is di'imiioured, on the grountl of insufficiency of funds, 
tlie ciHtoiiK r will be entitled to (^laim damages fw tfie wrongj'ui 
dishonour of his second clieqpc. ^ * 

(c) If the banker pays such a cheque before its duo rl.ate an« bolds it 
until it mahue ,, the customer may,.in the*meantime, become.in- 
solveni, insane or die. in which egse, the banker ^■ould not be en¬ 
titled to debit the amount to his «u.4(5mer’^account. 
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{d) A banker paying such a cheque, will not be entitled to the statutory 
protection on the ground that such a payment cannot be regarded 
y as having been made in due course. If, however, a cheque, ori- 
• ginally post-dated, is presented to the bank on or after its ostensible 
, date, the banker can have no objection to honour *it on the ground 
of its having been originally issued tts a post-dated cheque [Walter 
Mitchell V. A. K. Tenncnt, 52 Cal. 677 (682), sec also p. Ill, ante). 

• • • 

' Stale cheques —It is also necessary for the paying banker to see that the 
cheque pre^sented is not stale, oj- out of date. A cheque is said to be stale when 
it has bqpn. in circulation for an unreasonably long period. What is to be 
regarded as an unrcasanably long period is determined by the nature of the 
instrument, the us;jige of tyide, the practice prevalent among bankers and the 
circumstances ,of the particular case. “It was cither a custom of the trade 
or nothing,’’ per Farewell, L.J. in IJoyds Bank v. Swiss Bankverein. 29 Times 
L.R. 219, at j). 222. It is understood that b.inkers, Jn India, regard a chei^ue 
stale, when it has been in circulation foi? more than six months. There may 
be difi’crences in practice iu various parts of India. * Tn*the case of dividend 
warrants, however, the issuing companies usually do* not liononr them if they 
arc presented more than tliiec months after issue, unless they are,subseq\iently 
revalidated by the comj^inics concerned. Similarly, a stale cbeciuc may al.so 
be honoured by the drawee bank, after getting it confirmed by the drawer. 

•Where the amount in words and figures differs —As previously 
stated, the amount jxayable should be absolutely certain, and, unless the 
instrument possesses tliis recpiisite, it cannot be regarded as a valid chcc^ue. 
The banker should, therefffre, satisfy himself that the amount has not,been 
altered and that, if it has bee^ altered, the alteration is duly supported by his 
customer’s full signature. \Mien the amount stat<?d in W’ords, difters from the 
amount expressed in figures, a banker, in liiigland, may pay the amount given 
in words (Bills of Exchange Act, 1882 (45 & 46 Viet., c. 61) 9), but the usual 

practice is th.jt the bankers either offer the smaller amount, or return the cheque 
with the remaik ’“Amount in words and figures difl'er.’’ Section 18 of the 
Negouiable Instiuments Act, 1881 (XXVI of 1881) which corresponds to section 
9 (2) of the'Bills of Exchange Act, supra, lays down : 

If the amount iinderftvken or ordcrwl to be pait] is stated differently#ia 
figures *and in Miords, the amount stated in words shall be the amount under- 
• taken ®r ordered to be paid. 

• ^ 

PerhaiTS the custom of bankers would justify the return of such a cheque, 
although a banker paying the amount as stated* m words, w'ould not run any 
risk, of being questioned by his customer for making the payment. “Tlie 
banker,’’ says Lord Haldane L.C. ‘‘as a njandatory has a right to in.sist on 
having his mandate in form which docs not leave room for misgiving as to 
what he is called upon to do’’ [London Joint Stock Bank v. Macmillan (1918), 
A.C. 777). Where the amount is giveif iu words only, the banker must pay the 
same, lest his rcfusal may render him liable for damages for wrongful dishonour 
of his customer’s checpie. \Vlien the amount is stated in figures only, achccpie 
is generallyVet’irned with the remark “Amount required to be stated in words’’. 
If thechecluc is presented againVith the amount filled in by a person other than 
the drawcf, the banker should as*k for the drawer’s confirmation. 

• • 

. Not to pay out of banking hours —The banker is required to honour 
cheques drawn dli’him, jirovidciJ they are presented on a working day and 
during ^'b’anking hoins.’’ *Hdw«ver, bankers are not supposed to suspend! 
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business operation as soon as tJie cJock strikes the closing lioiir {Batnes v. 
National Provincial Bank (1927), 32 Com. Cas. 213). Hanking hours are 
fixed by custom audit any change is proj^sed to be made in the established 
l,iour.s of business,, d\ie notice of the change should be given in the press as well 
as otlierwise. As a result of waj", banking liours of certain branclie§ ol banks 
in England have been curtailed and as long as adecpiaU' notice of the change is 
given no objection can be takei^ to the change. ChaTjges in working hours §£ 
banks in Bombay’ and Colombo havt' also been recently made. 

K.\isi n AMOi N IS A banker .should examiiu; carefully that fjie amount 
of the cho»[ue Ikjs jioI be»-n alfivedf Hanks in thi-L'.S.A. and England use 
ultra ^iolct rays for the detection of forgeries both as'icgards the amount of 
cheques as well as the signatures, ^^'hen the anu'unt of *'1 cheque has been 
fraudulently raised and the banker, failing to notice the alteiatiou, honours the 
cheque, the ^lue^tion arises whether or not he may debit his eustbincr’s account 
with the amount ]>aid In, the tirst ])laee, it is quite clear tiiat it tli(' fraudulent 
altei ation can be cKiecte*,! by the exVreise of leasonable caie .iiid diligence on 
the ]iart ol tlie banker, the In.-s falls on hnn. it is e',nally certain that If the 
drawer intejitionalI_\ of uegligeiitlv facilitates the fraudulent laising of the 
amount, by ileavii’u; i)lank sj\ices bel«)U' oi aft«'r tlu^words ami ligiires expresi'- 
ing the amount, which Icafri to the banker being tlefraudcd, the customer’s 
account can b(‘ rlebitid with ilu- amount paid. However, it is not always easy 
to dei iile whetla r tin- banki i or his i.ust(imer, should’bear the loss in cases, 
where the latter, in diawing the cheques, innocently but carelessly leaves s]iaces 
before or after the wt^rds spi-eifying the amount, ^hus facilitating a fiaiululen,! 
alteration, the banker, lailin;!; to detect the alteration, pays the increasi'd 
amount. For a long time, the decision in Voting v. Grotc (1827), 4 Hin.g. 2.S3 
(favouu iblo to the banker) was held to ap]'>ly, b*d sirong <loubts were expre.ssed 
as to whether this was sound law, e.sjH'ci.iily alter the decision in the case of 
Colonial BavK- of Anslta! tsiu v. Marshall (1906), A. (\ 559. Fortunately for 
the bankers, the earlier view w.rk ii;-aHirmed by the judgment in the case of 
The London Joint Stock Bank Macmillan and Arthur (J,918),, A.C. 777. In 
this case it was made abundantly clear, that there was an iuTjilicd term of the 
contract that the cu.storner m drawing cheques must adopt precautions against 
forgerv. Hut, it is no part of the customer’s obligation to e.xcrcise e.xtraordiii- 
ary care in the dra'.\ing then of.•! hiis wlieie a blank space was jeft to the right 
side of the payee’s name {Sling^iby and Others \\ 'The Diitriel Bank Lid. (J1931), 
2 K.B. 588 and (1932), 1 K.B. 544), the learnt\l judge did no? consider the 
leaving of such spare after the Pelyee’s name as unusual and held that there was 
no breach of duty by the ilrawer to the bank. 

The BAFis Ol- c i’SIo.mer’s LiAHiLiTY—'i'ho case of London Joint Stock 
Bank v. Macmillan niu.si be can^hilly di.stinguislied from the earlier House of 
Lord's decision in Schnfuidy. The Earl of Londesboravgh, (1896) A.('. 514. 'J'he 
facts w.ere that a bill for ,/500 was jjresj^-nted to rlefcndant for acceptance with 
a stamp of much larger amount tliah was necessarv and with blanks and spaces 
left before and after the- words "five hundred” ami the fi.gnres /jSfK). 'J'hc 
defendant waane his accept.incc, au<l handed the bill to the (irawpr, wIk) frau¬ 
dulently filled up th<‘spaces and turned it irV;o a bill for (3,500. A bonajide 
holder for value without nf)tic(; lih-d a syit ey,'ainst the defendant for It 

was held that the detendant was md liable for a sum beyond (500 and that his 
was immaterial as he owed no duty to the plaiiitiif to adcjpt precau¬ 
tions again.st the framl il- nt alteration of the liill. ’ • * 

Liability depe.vde.nt on abse.nce or, e oe duty—-T hesv; two 

decisions of the House of Lords on facts which arr; appaVently indistinguishable. 
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clearly show that negligence is not the decisive test but the presence or absence 
of the duty to take care. The necessity of reading an implied term in Joint 
Sinc^ Bank v. Macmillan arose because negligence is irrelevant and immaterial 
unless there is duty; there could be no duty unless there is a, term of the con.- 
tiact td ti^ke care. If siicli a term does not eyist and if the exigencies of the 
case Of considerations of policy demand it, the only alternative is to imply it 
yjliich the House of Lonls proceeded to do in,this case. 

Chequf.s with matkkial alterations— Cheques the *nounts of which 
liave been .palpably altered from larger into smaller sums need not be paid 
without theiK confirmation by their* dftiwers. The law* affecting inaterial 
alterations is, that tin?instrument so altered is avoided except as against the 
party, whq has hinisclf made, authorized or assented to the alteration and the 
subsequent indorsers thereof (Section 87 of the Negotiable Instrumems Act, 
ISSl ). Thus where a cheque wilh an unapparent, but unauthorized inaterial 
alteration was paid when presented to the bank upon which it was drawn, the 
jirotcction given by sections 80 and 82 of the Hills JCychaiigc Act, 1882 ( 45 
& 1(7 Viet., c. (ol), was'dentcrl on the ground that the alteration had made the 
pa])cr a null and void documei.it and therefore no* longer a cheque. ( Per 
Smitton, T..J. in Sliiigsby'diui Olliers v. The District Bank Ltd. (1931), 2 K.B. 
.588 and (1932), 1 K.B, 544). The Lord Justice was .'Satisfied that there was no 
“ apparent alteration " of tlR; chcrpic as originally signctl. It is, however, open 
to doubt whotlier this ’finding of Scnitton, L.J. will jirevail in India, in view of 
the wording of section 89 of the Negotiable Ins*lniments Act, 1881 ( XX\T of 
,18vSl ). 'I'hc Distiict Bank Ltd., ifi the case referred to a.bovc, endeavoured to 
rely on the proviso to section 79 of the Bills of k-xebauge Act, 1882, (45 ik. 46 
\'iet., c. 61) but tliat section only referr<^d, in the view of His Lordship, to^ddi- 
tions or alterations to the cro^fsing. In Incya, bankers in this respectf occupy 
a far happier position. Section 89 read with section 10 of the Negotiable 
Instmments Act, 1881, protects them completely, for payment in due course 
of materially altered cheques which do not*api)ear to have been so altered, 
according to*the ;«i)parcnt tenor thereof. It follows therefore, that, in order 
to claim this protection, two conditions must be fulfilled, namely* (1) that the 
alteration should not be apparent) and (2) that the payment should be a pay¬ 
ment in due cour.se, i.e., according to the apparent tenor thereof, in good faith 
and without negligence, 'rhu.s* where a bank paid a cheque altered materiaily 
by r^eans of some chemical process, in every particular, save as to the drawer's 
mme the material alteratio’y not being apparent and payment having been 
made in dfie course according to the apparent tenor thereof, the bank was 
held protected. (DicA/oiccv. iVic Bank of India, Ltd., '$>. No. 548/19390 of 
1933, Court of Small Causes, Bombay ). 

Computation of halance- It is also ciecessary for a banker to see that 
the state of his customer's account is such as will ixu niit the honouring of the 
cheque presented. We have already se.cn that it is not necessary for a customer 
to have a credit balance when his chequ? is presented. If he has sufficient 
credit under the arrangements made for an overdraft, the banker should hoflour 
the checiuc\ Tiie banker need not transfer the credit balance of the customer 
frgm one ^account to another account of his against which the customer's 
cheque is^drawn, although, wheq he, knows that the two current accounts 
belong to^one person in the same capacity, the banker may do so if thereby 
he can*honour his custQmer'sjcheque. In that event, he should infoim the 
customer about<^lfc transfer. "Moreover, except in cases where the hanker has 
• expressly ©r impliedly agreed fo ^eat as cash, cheques paid in by the customer 
for the credit of his aCcount, *he need not take; into consideration the amount 
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of such cheques when ascertaining whether liis customer’s balance is, or is not,, 
sufficient to meet his cheques. If he has received from liis customer ccrtiiin 
cheques to be collected and credited to the latter’s account and they have not 
been cleared and appropriated by the time a cheque drawn against thttn is 
presented, the banker may return it with a slip bearing the remaik “Effects 
not cleared, present again.” Tne possibility of uncleared items beiifg included 
in the credit balance must not be overlooked in cases in which bankers arc 
asked to account to third partie’s .such as the OfficiarAssgnee in the event of a 
customer s bankruptcy, the moilgagce or assignee t)f customer’s bank balance 
or an attaching cyt'ditor wlio has garpishod *[110 balance in the hands of the 
banker. It would appear that a banker woukbbc in order to plAcc'such items 
to suspen.se account, unless he has agreed to pay thern forthwith. 

Not to retain any part of balance to meet conlfn^cnt liiFoiliiics. ^tc bankei 
has no right to retain any part of the customer’s balance to htect contingent 
liabilities of his ettslouier. For instance, if he has di.scoinited bills of exchange 
to which his customer is a party, th^ banker cannot retain any pait of that 
customer's balance to'mdet the contingent liability of,the latter, in the/'vent 
of those bills being disluviouri'd at due tlates. However, in the absenco'of an\’^ 
agreement, ,e\pre.ss or implied, then' aiipcars to 1)*' no objection to a baiikci 
refusing topav his customer's cheque if the latter is indebted to him and tiie 
debt is due fiom the eustomer in the same caij^acity in which balance to his 
credit stantls. 

Not to offer part of the nmoiint. fhe banker shonhl neither offer ajiarl 
paunent of the amoiyit of a cheque nor (li?close the state of his customer’s 
account. Apparently* a b.iyker incurs liability'to liis customer in case he 
dLscloscs the state of the latter's account to one of his creditors, for the pur¬ 
pose ok giving him anad\antage over his other creditors (Hart’s Law of 
Banking, 3rd edition, p, 2^]). L*ndcr the Frciich law, the payee has the right 
to demand what balance, tlure is at credit of the account, against which a 
cheque is drawn a.-- a part ])a\nu‘nt of his dues in case of insulficiencv of the 
balance. In 1'aster v. Bank oj London (1832), 3 F”. and F'.^214, the defendant 
had disclosixl the stale of the plaintiff’s account to another oUtheir customers, 
who held a bill which had been accepted by the plaintilt. 'riius thc>' eliabled 
the hold(‘i of the i hcqm; to pay in the difference between its amoi^nt and that 
of the cu.siomcr’s bajance and ."Oi to obtain payment of the balance in prefer¬ 
ence to other (reditors. The Chief Justice in the cour.<»o of lii.s'judginent .said 
that the banker could not go further than to sa^^' “ Not suffideM a.ssets.’’ 

Appropriation of payment. In this conufction it is, perhaps,' desirable to 
consider the general rule lor the appropiiation of the amounts paid in by the 
customer. It is the cu.stomer’.s right to have the amounts which he pays in, 
credited to such accounts as he likes. If he has two or more accounts, he 
may specify the account lo which the lernittancc to be credited. But, if 
he fails to exercise this light at ihe^ time of j‘a>iiig in the amounts, the 
banker can appropriate the payni(*nts at his discretion. W|jen neither the 
customer gives instructions for the appropriation of tlK‘ amount paid in, noi 
the banker make-, use of his right to appropriate as he lij<e.s, the rule in 
Clayton's case that a payment ''hall discharge^the eailiest debfc-wliether of ^he 
customer or of the banker then lemainjpg pnpaid, applies {Dceley v. Lloyds 
Bank Limited, [1912j A.(^. 75(S). . ' 

Right of debtor not applicable lo payments by instalments. This rigfit of the 
customer, co assign a payment to the di.scharge of a partidukir debt, doe.s not 
apply w'here the payment represents one oitHp*ffistalments payablfc under a 
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decree. Thus, in Harkisondas v. Nariman (1927), 29 Bom. L.R, 953, a decree 
passed against a judgment-debtor, was required to be discharged in four equal 
instalments. Paying the first instalment thereof, the judgment-debtor obtain- 
ed'from the court, without the knowledge of the judgment-creditor, official 
receipt as for the second instalment. Subsequently, he paftl two more instill¬ 
ments and obtained receipts for them as for* the third and the fourth. The 
creditor, however, claimed these payments in respect of the first, second and 
•the third instalments rApectively. On his suing for the recovery of the fourth, 
defence was set up that the amounts having already been appropriated respec¬ 
tively towards the second, thirtl and the fourth instalments, the creditor could 
only claim on account of thc-first instalificnt, which had, 1?y that time, become 
time-barred. The U^irned judge however, held that a receipt by a Court 
official, i» absence* of notiec to the creditor, was not binding on him and that 
"it would by*fraud on the judgment-creditor if, without liis knowledge the 
judgment-debtor made; p.ayments into court and took receipts for the second, 
third and the fourth instalments with t^ie intciitiim of defrauding the creditor 
in respect of the first instalment.” The nile in Ciayteji’s case that, if a man 
owed two debts upon two distinct causes and paid the creditor a sum of money 
the debtor had the right jto say to which account the moiie}'^ so paid was to be 
'appropriated, did not apply to this case, as there was only one Judgment-debt 
wliich was, ordered to be jiaid in several instalments; it ccnild not be said, theie- 
forc, that the debtor qwed s?;veral debts within the meaning of section 59 of the 
Indian Contract Act, 1872 so as to enable him to apply the payments to the 
discharge of any particular debt. * 

• Indorsf.mkxts— The next point on which the banker should satisfy him¬ 

self, is, whc'ther or not the chetpie presented to Ifim recpiires to be indorsed, and 
if so, whether the indorsements on the same arc regular. * 

Indorsement and identification of holders of icarer cheques. In*l£ngland. 
indorsement of a bearer cheque is not insisted upon by the paying banker. In 
India, however, b.inks ordinarily require tTui persons presenting bearer cheques 
for payment to indorse them. Although not legally boundlto sign it, the holder 
of a bearer c^ie^ui general!}^ raises no objection, probably because, if he refused 
to signj the i)aying banker may insist upon ha\'ing a jjroperly stamped receipt 
for the amount paid to him. The paying banker can have no justification for 
asking for the identification of the holder of a bearer cheque, although in case 
of doubt, esiif cially ^hen the cheque prescnlied for payment across the counter 
is f«f a large amount, he (tlu’ banker) may ask on the telephone, if possible, for 
the draw’cr's confiimation. incase of bearer cheques made payable to cor¬ 
porations presented for payment without any indorsement the paying banlccr 
would be well advised to make inquiries before paying them at the counter. 

Once a bearer alwaijs a bearer. The view that once a bill of exchange is 
issued as bearer, it remains always a bearer*, was held generally in this country 
also, until in Forbes, Fofbes Campbell <?• Co. v. The Official Assignee of Bombav 
(1925), 27 Bom. L.R. 34, Shah, Ag.«r.J^and Kincaid, J., held that, where a 
hundi was drrwvi^in favour of a payee or bearer and was endorsed by the gayee 
to a thii'd ])er.sou, it ceased to be a bearer hundi and was payable to the third 
person or Uis (r»dcr. The above riding so completely up.set the ordinary bank- 
iiig practice in India that the •Associated Chamber of Commerce of India and 
Ceylon w^is complied to requcst.the»Govcrnment of India to amend the law so 
as to rcsV)t e the which had the sanction of English law. To 

remedy the defect, a bill was introduced in the Legislative Assembly on 2 Sep¬ 
tember, 1929, Imfit was not considered expedient at the time to interfere with 
the right hf the holdej: of a^hJbaicr negotiable instrument to convert it into an 
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instrument payable to order. A strong case was made out before many of the 
provincial banking enquiry committees for the restoration of the previous posi¬ 
tion ami they accordingly made a rcoornmcudatioii for the amendment of the 
law in whicii thotcentral banking empiiry committee concurred. This ^com¬ 
mit tee. ho\ve\ er, aildi'd that it w.us not in fa\’our of interfering with tlioppractice 
in vogue in regard to humiis which wei e not drawn in the form of chc(jucs,'with 
the result that they ctuihl not rec«'inmeiid the extension of the principle, “once* 
a bearer, always a InMier,’’ in the case of all humiis. With the passagi' of the 
Negoti.ible Instiiiim'nls (Aniemlim ni) Act. 1934, the principle “ once,a bearer, 
alwa\'s a heaier,’’l .'-s been tin,illy rc»\>gillze(l .‘>0 pir as cheiiues are concerned 
and ih«‘ dillcrence between the l-aiglish and the Indian Idw, on this i)oint lias' 
been iemo\ed. llu; ameiKlmeni intioduced as clause (1!) tv seUion^S5 of the 
Negotiable lu'^lniment- \( t, ISSl reads as follows; - 

W I'.cro a elioii'ie i‘. urij^inally exprcbsuil to bcpaj.able to bearer, the drawee 15 
diseliarticd by pavnieiit iirtlTre c.oiii.-,e to the bearer thereof, notwithstrimliii}; any 
endorsi'uu T.t whether in full or in lalanii appoarnt^ thereon ;ind notwitlistandm.i' 
that aiiv sn'h i CiU r-^ei leiit jnirports to re^tr'et or cselmle fnillier negotiation. 
CJiapics iiiiii»Si\i in bii.ik. l’>v \ irtm; of si'etioii 54 read with .section Ifi of 
the Xegoti ibl(' In.-tniiui lUs Act, 1S81 (X.WT ol KSSl),, a negotiable instrument 
indorsed in Idank i.s patable to the bearer tlicn'of, even lliough originally p.iv- 
able to Older.' Wlieri\ therclore, a cheque origin.dl}' drawn toordei, become^ 
payable to bearei by an iiuloi M'inent in blank, it fs not necessary to insi'-t on 
.in indei.semeiit 111 tiie iir^t lunn.ut loobt.iin a transferof tbe piopei ly tliereiu. 
In the language of l.oid .M.insliekl in Peacock v. Rhodes (1781), 2 Dong. Bdd; 
also see Jtthaparkha y. Ramchamira Vithohii, 18 Bom. 089,895, tlieic is no- 
dillevenee betwofnanoto indc/. sed in blank and on:; payable to bearer. They 
go by tleUverv and possession proves propeity in both oases. But, w’hcre .1 bill 
drawn]'llvable to .1 .spei ilied.pcrsoij and others of*bearer was cros.sed,“ account 
payee,” it was lield that it was not .1 liill pay.ible to Nearer, but only to the payee 
mentioned {House Pioptriy €> '"London County Westminster Bank (1915), 
W.X. 247). Where,*how ever, a . lieipie bears an indorsement in blank followed 
by an indorsement in lull, it Ik comes pay.ible to or to tilt* onli^rof the Last 
named indorsee and requires his indorsement before payment.* ‘ « 

Indorsement of order cheques. Indorsement of .in order cbcipic ifi nece.ss.iry 
unless the payee iiimsell ]'re.scnls it forpajmeiiL and even then, although the 
payee is not bound to indorse it, bankers m India generally rocpiiiT him to do so 
failing which the payee may be called upon to gi\’e .1 receipt for tb<*.amount ^aid 
to him and to stamj) it when the amount cxcei^s Ks. 20. Bankers in ImliH 
generally ask for the identification of the payee or the indorsee of an order 
cheque who presents it for payment at the counter of the dr.iwce bank. 

To see thal^ indorsements are regular. The banker must see that the imjorsc- 
ments on order cheques arc rcgulai^ othenvise, the payment made may not be 
regarded as payment in due cour.->o. Whero an iudorstment happens to be in 
a language, such as Chinc'sc, which t|j[e linkers in India arc not exjiccted to 
know, the p<aying banker can refuse the payment of the cheque, fcr vorilicatioii 
or confirmation, but he should give the rc.ason for postponement in appropriate 
terms (Carlisle and Camlerlancl Bank Case (1911),1 K.13, 489). • • 

^ Conditional indorsements. Where a cheqflc bears an indorsement mcf?v- 
ing the payment thereof subject to a condition, the position in^India uppears to 
be th.it a banker cannot make jiaymont in* respect of it until the coiiclition is 
fulfilled. This is a difficult position for bankers,^or, by^its definition, a cheque 
is an unconditional uclcr payable on dema^jd. It is curioffs that, while a 
cheque could thu.s neitlier be drawn conditionally, not the payment thereof 
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could be otherwise than on demand, the paying banker should be required to 
see to the fuKilment of the condition given on an indorsement before making 
the payment. It may be that the condition is binding inter se the indorser 
and the indorsee who cannot demand payment thereof till^thc condition is 
fulfilled. But, once a'demand has been made on the banker, irrespective of 
whetherIthc condition was fulfilled or not, what right has the banker to refuse 
or even withhoUl payment in respect of an order payable on demand ? IV'rhaps, 
noticing this inconsistiuicy, exj)ress provision has been made jn Itngland in sec¬ 
tion 33 of the Bills of Exchange Act, T882 (45 & 46 V^ict., c. 61) affording protec¬ 
tion for payment in disreganl of the ^or^dition and payi^(;nt there to the in¬ 
dorsee is vafid, whetli 4 ?r the condition has been fullilled or not:— 

Where a bill j)urpo^-ts to bo indorsed condilioiudlv, the condition may be dis- 
rejj^rded by I fie payer, and payment to the indomee is valid whether the condition 
has bceB*fulfilled or not. 

There appears to be no corresponding provision in the Negotiabh. Instru¬ 
ments Act, 1881 with the losult that b:#nkcrs in India occupy the anomalous 
posUion noticed abovq in ix'spect of cheques bearin/^ conditional indorsements 
and which yet, by tlie language of sections 6 and 5,of the Act, are uncondi¬ 
tional ortlers drawn on ‘"aukc-s and not cxiiressed to be payable otherwise 
than on demand. 


Indorseineiih on cheques pnyable in impersonal, imii(^i)iary or fictitious 
payees. Now, withref{'reiuo to tlie question, wliethcr or not cheques made out 
to impersonal jiayces siieh as, " llouse-keepingior order,” ” Wages or order ” 
^or ” (.'ash or order,” should be rc^juired to be indorsed, jlranson J., held, that, 
having regard to sections 73 and 3 of the Bills^of E^schange Act, 1882, such 
instruments were not cheques at all, hut mcie mandat<‘s to pay to the hearers 
thereof. As to the words ‘‘oi* order”, the Court hold that, as for example, 
“ Ccish ” could (not indorse Ijocause it was not a'specified person, the Court 
must ncghict the words ” or order ” and treat the document as a good direction 
to pay to the bearer. The fact that these •documents arc, now, by the judg¬ 
ment in Norlh and South Insurance Corporation Ltd. v. The National Provincial 
Bank l.ld. (1936), 1 K.B. 328, excluded from the category of* a bill of ex- 
cliaii^e is likely to deprive bankers of statutory protection in respect of 
them. TiTc result is that, while it is desirable in ca.ses of doubt to return, 
them marked ” irregularly chawn ”, it ma^ be expedjent to require a duly'- 
stamped receipt in rtsspect of payments of such orders, whether the presen¬ 
tation is maefe by the drawqr or the bearer thereof. It is, however, custo¬ 
mary to treat cheques made out in th('. names of fictitious persons as bearer 
chc(iues, e.g., cheques payable to ” Lord Kfislma or order,” or ” Mother 
India or order,” or ” The Arabian Nights or order,” or “The Man in the Moon 
or order ” [Cliitloii v. Attenborough, f 1897], A.C. 90). 


Indorsements an clnequc payable to public- functionaries. It is necessary 
that bankers slioiikl insist on the widorseirfoiits on the public functionaries 
concerned, wiiatever cla'qucs are drawn in favour of local or other pub¬ 
lic bodies, whether iil respect of cesses, taxes, or otherwise. Thus cheques 
payable tci” 'IVlu'. Federal Court of India or order,” or “ The University of 
J^)ml)ayj:)r order,” or "TlieNasik Government Treasury or order,” will be 
indorsed J^y the Chief Justice of, tliQ Federal Court or other officer thereof, 
duly authorized in this behalf, or as in the case of the ” University of 
BombTiy or order,” l)y,th(i Vjce-Clumccllorof the University or the Registrar, 
if authorized in*i;his behalf and in the ca.se of the ‘‘Xasik Government 
Treasufyor order ” by tlfo T^rt^isury Officer concerned. 
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Indorsement by Diverse Persons, 

General principles —Wc shall now concern ourselves with the general- 
principle's go\ orning indorsements, although it has to he admitted, generally, 
it is very largely the practice of bankers that determines whether or nqt a 
form of indorscraent is appropriate in any particular .case. Althoiigh it is 
desirable that all indorsements thould be wholly or partly in ink, an iriVlorse- 
meiit is legally valid even if it is made in pencil [Geary v. Physic (1820)*, 5 IL 
t.S: C. 234). Ihinkcrs, however, usually discourage inckirsemeuts in pencil, a^ 
a writing in jK'ndil is liable to obliteration as well as alteration. If, however, 
a pencil indorsement is j)rcceded and followad bj' indorsements jn ink, no 
objection is ordimfrily taken. Indorsements ijiade entirely by n^eans of a 
nd)ber stamp provided tlu' impression is made by or tinder the authority of 
the iniyee or emlorsee, appear to be permissible.« In suejj ca.ses, t^ic paying 
banker is entitled to demand sati.sfaclory proof that thestamiis V'erc impresst d 
under proper authoritv'. It is, therefoie, al.so desirable to have the imprc.ssiou 
witnessed by an iiukpenditut witness. Indoisements in ja inted t haracters are 
not generallv accepted Uiougli there can be no quest fon as to their \ alidity if they 
are stipported by adequate ex idenci'. It has been hi'ld that an indorseini'in 
made In* a pi'rson who has'bc'en prohibited by an order of court from so indorse- 
ing is not invalid but the paying banker is not allcdled thereby unless he ha? 
notice of the order [Snbramauia lye) v. CJiockalivgu Miithtliar, 46 i\Iad. 41f>). 

Complimentary or cujirtcsy titles. 'Ihe guiding princi])le is tliat an indorse¬ 
ment .''lion 1<1 be in the fonn of ordinaly signature of the jiayee or indorsee. 
Complimentaiv prehxes, suflixt's and otlu-r courtesy titles do not form parts of 
indorsements, ahhougk in certain foreign cou'ntrios.courtesy titles are included 
in indorsements, 'riierciore Wftrds like Mr., Mrs., iMjss, I.ala, Babu and Ksquin', 
should not precede or follow, a‘^ the case may be, the names of the payees or 
indorsets in their indor.senicnts. \}’h('tlicr the If.fters “ B ’’ and “ L.” are the 


abbreviations of the titles “ Babu ” and " Lala ” is a matter entirely to be 
regulated by local Ciistom. If in tl,ie*place in which a cheque is drawn, it is the 
established practice for the titles ” Babu and I.ala ” to he abbreviated into 
“ B. and L.'r respectively, there .should be no obejection cin oiyitting them, 


otheiwisc they should be included in the indorsements. Ilowc'ver, it iy advis¬ 
able that this practice of using these letters as alibreviations of the terms 
“Babu'' and “Lala" should be di.^jcou raged, because sometimes, these abbre¬ 
viations tuin out to Ik; the initial*letlcr.s of a payee's full namc.^For instance, 
if a cheque is made jiayablc to “B. Rama Ran or order,"*it is oix'u to dpubt 
whether the payee i^; Babu Kamarau, or, the letK'r B. stands foi Benigal, the 


first part of hi^ name. An indorsement which includes courtesy title, or form 
of address, is accepted if the title, or form of address, clearly states that it is 


merely descriptive. For example, a cheque made payable to Dr. A. B. Cooper, 
may be indorsed as A. B. Cooper, d. and a cheque; payable to Sir Ganga Ram, 


ma\ be indorsed as Ganga Ram (Kt.). It maj' be aided that while the title 


mu.st not precede the signature of the a(;tual indor.ser, there is no objection to 
its t^7)earing in coniu.'Ction with any other name appearing in thp indorsement. 
For example, in an indorsement by a married wom.in* she may use the title 
Mr. before her hnsband'.s name. 


Spelling—corred and incorrect. Wheie thctiame of the payee, indorsee, 
is spelt incorrecty, the spelling of the inrVjrssiment must correspond,with that 
of the mi.s-spelt name. For luslania-, if a cheque is made payable“ P. S. 
Aiyar or order,” when the correct spelling of thy payee's surname is '‘‘Iyer,” 
the proper ii.dorsemcr.t would be “P. S. Aiyjir," but if thtf f)ayce wishes, he 
may add his correct name in brackets. » *, •* _ • • . 
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Christian names. Banks in England do not require Christian names to 
?je written in full. It is understood that banks in India do not follow this 
practice. 

. Women. In the’case of a spinster or unmarried woman the indorsement 
will consist of her first name and surname.* Thus Miss Hirabai Contractor 
will indorse as Hirabai Contractor. The abbreviation “Miss” before a name 
IS regarded as a term of courtesy as well as *a term of description, and con¬ 
sequently differs from the abbreviations “Mr.” or “Esq.’’ If, on the other 
hand, the* payee happens to b*e a marriq,d woman, as in ^he case of a cheque 
made payable to Mrs., Cecil jones, she should indorse it by name followed by 
words showing that she is the wife or widow of Mr. Cecil Jones, as K. Jones, 
wife or wfdowpf Ctcil Jones. In case the payee’s name is given as “Mrs. Jones” 
she should indorse with her usual signature, “Katherine Jones” or “K. Jones,” 
preferably the former. When a checpie is made payable to a married woman in 
her maiden name, she should indorse tho^hequo by“giviiig her Christian or first 
narac^ followed by hej hugband’s surname, with the Word “nee” (=born as, 
formerly) and her maiden surname. Thus, a cheqjic made payable to Miss 
ICatherine Jones, now masrrieJ ‘to Mr. Robinson, should be indorsed Katherine 
Robinson nee Jones. 

Illiterate persons. In t4ic case of illiterate persons, the left hand thumb 
mark should be impressed and witnc.ssed, and the witness should be required to 
give his or her address. If, however, a bearer# cheque payable to A, who is 
illiterate, is indorsed in favour* of with J’s thumb impression, and B 
happens to be known 1o the paying banker, it js not,necessary to verily the 
thumb impression of .1, asihe cheque is payable to bearer. , 

Firms. In the case ofordinary piy tnersljip firm where the •indorse¬ 
ment is in the name of the firm, for instance, Dcsai Vakil Co., it will be 
regarded as a valid indorsement of a chi'<f\it made out in that name but it is 
suggested that if (he name of the firm happened to be Desai \'akil Trading 
Co., the chetjue sliould be indorsed “For Di 'ai \'akil Trading 1'. Dcsai, 
propriefor, partner, or manager.” 

Joint payees. Che(|ues maile payable to two or more j^ayees, not being in 
partnership, must be indorsed* bj^ Ciicli of yicm individually. Thus a eheoue 
fiayablc to “^Ir. A.JC. Desai and Mr. R. C. Dalai” or*“i\Iessis. A. K. Desai 
.^d R. C. Da4al” should be indorsed by both the payees. The banker will be 
justified in returning for conliimation, a cheque on which both the indorse¬ 
ments appear to be written by the same hand, or unless one of them has died 
and the banker has notice of his death or unless one of them is authorized to 
sign on behalf of all, and the banker is apprised of the authority thus given. 

Clubs, Associations, etc. When the cheque is made payable to a club, 
;i'-sociation or o( her institution, the name of the payee is generally followed 
by the name lyid designation of the oflu'i? bearer indorsing the instrument on 
l'<ehalf of the payee, as* the mere .signature of the person is no indication of»the 
representative (Rapacity in which lie receives payment. If the instrument is 
mc^dc jiayablc to the holders qf an oHice without specifying their names as, 
for examine to, “The Honorary Secretaries, the Sydenham College Students’ 
Associatiqji,” the indorsement must include not only the signatures of the 
personsT holding the position but they should be followed by also their 
designation. If,«(m the other* hand, the cheque is made payable to him 
•personally,-although the mpqney^s intended for the club or institution, it is 
■enough if he indorses it with his name only. , 
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C(W«^i 7 «iVs. The mere writing or impressing of the name of the company 
by aperson acting tinder its autliority constitutes a valid indorsement, but bank¬ 
ers do not accejH such indorsements as good discharge, unless they are con¬ 
firmed, or unless the autliority and (he capacity of t he person signing t he inslru- 
nient is clearly indicated. OrdinariJ}', there arc Jiolders df certain offices in a 
company who arc in a position to bind the company. For instance,' bankers 
accept indorsements made by directors, managers, and secretaries of compa¬ 
nies, but not tlio^e of cashiers, accountants and letiger clerks. For a valid ■ 
disch.'irge, an indorsement on belialfof a company should correspondas in other 
cases exactlyuith filename of thecopip<iny,as given on the cheque hr bill,and 
\^Ilen the name given is inaccurate, the iiulorsouient sIi,ould correspond to the 
inaccurate name. 

Cheques with per pro. indorsements. There is no legal cojnpntsion on a 
b.uiker to accept an indorsement with the' words “per pro.” (pel procuration) 
without conlinnation. d'he signatory to per pio. indorsement must give his 
full ordinary signature. A paying banker is consideted to run no ri.sk if he paj'S 
a cheepio jnirpoiting to be indorsed liy a tlnly antlH)riz«d agent of the payee, 
and lu: will not be liablc'if it turns (;nt that the per.'^on so indorsing had gone 
beyond his avtl;oiit\'. In lingland, di\iden(i narranfs are not paid on per pro. 
iiuldfscments. Sucli indoi.senu nt- aie geiicralh' accc'ptc<I in India when divi¬ 
dend warrant^, irM b-i ing in the foim of cheques^ are drawn payable to more 
than om i\i\e(' and indor-c'menl In- an\' one of them is cousiiU'ri'd siifTicient; 
thepa\'ecso mdoisiiig has to gi» e his full name .is gi\i-n in tlic bodv of warntnl. 

Public a. HiOyitiesoy eoypoyations. lu the case of cheiines in the names ot 
public autiioiitii s and*coi pi-rations such as port trusts, impiovemcnt trusts 
and niuiiicij''alities_ the iuilorst ments <hould la- fcir tlu* ies])ecti\'e body and 
the iiuFiser si.onJd add ln\or liet dt'signation.'.Whcn a cluapie is )!ayable to 
the oidjr ot ^ js.ii tr-iila.- olficci .sm h as assa-ssor or president of Xasik munici¬ 
pality, the ericqut indi'siil as, T. K. I)esai, asv-essor or ]'resident of Xasik 
municipality, is cf)risid<'iI d to 1)1 m oiilui'. 


Cheques \ i\inyscd A. li. per A. In the rcceid {'ase of ^iqqsf'V and Others 
V. TheDi-.lr;it Ihinh Unrte.l IBdl, 'J K.lh oSS' (IblTi), 1 K.F.' 544, ^d\tady 
referred to, waue .i clieipa was di.iwn .\ Jh jui X, and the e\idenee, based on 
l)ank’!ig pra' ti'-e w,‘- that sueh t^u ipK s wi j. indorsial nf>t A.IJ. per X, but 
simjiiV X. \t w.!s ]u-.d, tiiat tills ])r,ii 1 iia , ,,uid not obKiin legal'sanction. In 
such a cas'., in ih'- l.aiieuagc of Mr. Jusii. i Wiigln, X could onlv^-ii.gn as autho¬ 
rized by .V.H. and if he hadtla authority of A.J5., and could only sign in *a 
representatiy capa' iiy; his indorsi inenl ought on princi])le to make that <'lear. 
fhe learned judge went onto oliserve tliat^ ‘‘it might be that the practice which 
the defendant s witnc.ssses said had been followed was convenient and save 
trouble but in his judgment it could not be justilied inlaw.” 

Indorsement of cheques payable .^> deceased persons. Cheques made payable 
to deceased yier.sons must be indoisAl by their leg.il reprcsenti^tivcs. As exe¬ 
cutors can delegate their authority, there is no objection if only one of them 
signs. He must, howe-yr, indicate that he is an executor and ^hat he signs on 
behalf of himself and hi.-, co-c.vecutor or co-cxcfutors. Although authority to 
gi^en to one executor by his co-cxecutors, it cannot be* placcd*in 
the hands of an outside person. All trustees must sign, while any c.xceutor can 
indorse. • . 

To furtlier eiucidatc- he principles stated above, we gi\^4)eIow specimens, 
of various indorsement':, regular and irregular. * •* • * • 
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Messrs. K. L. Chopra .. 1 i\. L. Chopr.i .. .. K. L. iS: J\. L. Chopra. 
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John Brown & Co.. Ltd., 
Managing Agents. 

K. G. Procter, Director. 
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iRcciuires olllcidl conlinnatiou. 
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SOMK TYPICAL ILLUSTRATIONS REGARDING INDORSEMENTS —The following 
illustrations of clicques drawn in favour of anomalous payees or cheques 
drawn ambiguously with our comments thereon, would, it is hoped, prove 
helpTuI to those whose business it is to collect or pay cheques. 


Cheque cluiwn priyahh; to 


Nai'siiig IMehla 


•d 


K(. marks, 
-r" 


Narsinli .Melita only 


iKCiui (Ml-'. -Mehta) or onh r 

• • • 

Dealti lie) or ordtr 

Dq^uei <'1 ■ irdi r .. ,, 

hlia^hi!'. .1; "iiah f>r order of Itaiftakaut 
I’.iiilJ' 

f-tll or . 'c!-'r 

• f 

Sliai,hilc.'’H ''hah or order .. * .. 

• 

r-Jiah in full setlleinent • 


M. Y. " ficiona " or order 


Robinson Cinsoc 


I’ayal'le I 0 older, and niii.st bear the 
^ payee's indorseiileyt. 

..( 1 ) Should be ludor.sed by Narsiiih Mehta, 
r\hosc indorsi-iuent siiould be contirmeil 
by the culleelmg banker. 

(2) Identilualioii must be insi.sted on, it 
prt.seiittd^in peison. 

.. *AIrs. .Afehta’-j discharge is essential. 

Same as abo\i. 

_ _ As the [j.iyee is not speeificH, the chcipu- 
should be returned a.s irregularly drawn. 

\'ahd di'charge can be given by cither 
of tliL-e 

M.iy lie*cash(d in person by the drawer. 
It not, indors*'nient is necessary. 

Sluisliik.ftit Shafi's inclorsenieilt is n,eces- 
sarv. 

■'Sl^ashikant Shah in p-\rt payment" 
would be irreindar. In Jvnglaml ,1 
•b .U 1 ^er pav mg the cheque will not mciir 
anv liability altho«gli in the interc.sts 
ol Ins customer ho 13 not Iikelv to 
honour the cbeiiue. • 

.. Alii.-t Ix- indorsed by the Captain or some 
othei re.sponsdilo authority, or ollicer on 
bc^iall ot the motor vessel named. la 
case of che<|ues*ior large aniount.s the 
local agent ol the company owning the 
steamer may be asked to indorse the 
elieque. 

,. Reqmies*no mdorsement. As the payee 
IS .1 Uctiiioii.s peibon, the cheque is 
payable to Ix-arer. 


Forged indorsements— Let us now con.sidcr ibe position of the paying 
banker in connection with cheques bearing*foigcd indorstments. As will ’be 
explained latei (Tie banker cannot debit his customer’s account with the amonht 
of the cheipu; on which the latter’s signature has been forged, as in that case, 
it will not const flute a genuine prdcr from his customer, Ihe banker can 
protect hinTself against the risk, by comiiaring the sigmiture on the chcciue 
with the .sp(?timen signature supplied to him by his customer. Although, it is 
true, tha% tfte banker is required to pay the cheques drawn by his customer 
according to their^aj^arent tenoV, he cannot be ox])ected to know the signatures 
of the payees'and the indors«gs»ol^different che(]ucs; it is for this reason that 
the law protects the paying baMer in case of Igrged indorsements. 
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Guaranteed indorsements —Sometimes a cheque paid in for the credit 
of a respectable ciist omer is illegibly or a little irregularly indorsed by the 
previous indorser. In such cases, bankers usually do not object to the deft'c- 
. ii\'e indorsement if it is guaranteed by the customer. Banks also sonretinv s, 
certify or guarantee such indorsements. Cheques arc sometimes paid withop. 
tlie indorsement if the presenting banker guarantees that the amount of the 
cheque is being credited to the payee’s or indorsee's account as the case may be. 

Origin of'the statutory protection given to the paying banker— 
I’ntil 1853, cheiiuos, payable to order on demand, were very seldom used in 
England, as they were subject to th& same stamp duty as OJclinarv bills of 
exchange. The Stamp Act, 1853, (16 & 17 ^'ict,, e. 59), reduced the duty i.n 
such cheques to one penny, but further prescribed thiit any draft or orde-- 
liraufH upon a hanker for a sum of money payable to order on demand which shab, 
when presented for payment, purport to be indorsed by the person to whom 
the same shall be payable, shall be a suflicient authority to such banker t<) 
pay the amount of such draft or order to the bearer thereof, and it shall n'. t 
hc incumbcnt upon such banker to pro\e tliat such indorsement or anv 
.subsequent indors<‘ment was made by, or under the direction or anthorit . , 
of, the person to whom the said draft or order was or i.s made payable ei.^lu r 
by the drawer or indorser thereof. vSection 60 of the Bills of Exchang ' 
Act, 1882 (45 A' 46 Viet., c. 61), lays down,- 

XVht‘11 ,i bill pav.il'lo tf order on deni.ind is dr.iwn on ,i b.mkor .ind tin b.^n^• i 
on whom it i-^ dr,i\\ n ji.ivs thu hill in good f,uth ;ind in 1 lie ordin.iry coiirsn o! Inisiiit --, 
n is not incumbent on thcb.inkcr to show di.it the iiidorscimnt ot the ]>.i\ ‘c or .iv.- 
subsftiufnt iniloi'i'iiiciit wns m.ulo by, or iinder'ilui .-iiithorilv of flic jicrson wl'..- - t 
miloiscmcnt it ]nirporls to be .-ind tin- b.inkcr is doomed to li.icc paid tlio bill in c’ i 
^Loniso, .rlllioiigli so.i li indoisinaont lias boon for"!.d or m.idi; witlioiif .ml!,only. 

So far as cheques are cona-rned section'19 of the Stainj) Act is to r- 
regarded a^ having been repeahvl ( Worshipful Company of Carpenteis of tl:: 
City of London v. lUituli MulifalBlinking Co., Ltd. (1938), 1. K. U. 511 ).' 


Siatl'tory PRoiid rii’X i xmlk tiii, Indian law e» piamm d— Similarb,' 
seciiniiS 5 of (he Xegoli.ible In'-!niinents t, 1881 rcnnmiKri d U'j (1} ilier-o 
bv tlie Amendment .\ct of 193 1, lat’s down 


d.o 


Whuro ,i I I cipio p.i\ablo to onji r jiiir2Joi;ts to bo ondoivcd 
till- Araui-o I-, diticfiargod by piiyiiiont in dm: oonrso. 


in or Oil bo lull [ • 'f 


It was contended by some writers on /he subject tl«tt, altlioVigh th-* 
object of thofr.unois of tliis Act was probably to giant to bjinkeis in Indi.i 
the same amount of proU i iiou .is given under section 19 of (he Itngiish Stamp 
Act, 1853 (16 A 17 \ ict., c. 59), .section 85 of the Negotiable Instruments 
\ct, 1881, failed to achieve that object. While .section 19 of the Itnglisli 
Stamp Act and section 60 of tlie Billsof lixchangc Act, 188*2, made it clear that 
i^ hmgland the paying banker was protected, whefher the forged indorsement 
was that of the payee or of any Subsequent indorsee, it was said that section 
85 of the Negotiable Instruments Act, 1881, seemed to jiititect the banker 
only incases where the forged indorsement was that of the jiayee and not that 
of the subsequent indorsee. It was only in 1914, that cRiuse (2) to section 
16, was added to the Negotiable Instramenls Act, 1881, extending the protec¬ 
tion to the paying banker in respect also’of cases of forgery of any subsequent 
indorsement, as the paying banker cannot be ordinarily expeoted to know 
the signatures of indorsees of different cheques; see Jagjivandas v. The Nagar 
Central Batik, 50, Bom. 118, where an angryng^it that suA an extension was 
not meant by the Amendiiig Act of 1914 wns definitely overruled. 
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Payment in Due Course. 

Main requirements —As the paying banker can claim the protection 
afforded to him only when he pays a cheque drawn on him in due coyirse, 
it is necessary to Consider the meaning of “ payment in due course”. Section 
10 .of the Negotiable Instnunents Act, ISSl defines the teim thus :— 

"Payment in»duc course” means payment in accordance with the apparent 
tenor of the instrument, in good faith and without negligence to any person in 
possession thereof under circumstances wliich do not :dford a reasonable ground 
for believing that he is fiot entitled to receive paymeijt of the amount therein 
mentioned. * 

Thus, the main requisites of payment in due course are ; 

• A ” 

(1) tliat the payment should be made in accordance with the apparent 
tenor of the instrument, that is, in accordance with the intention of the 
parties as it appears on the face of tlj/e instrument; 

• • 

• (2) that suclk payment should be made in good faith and without 

iic^igence; and 

• 1 

(3) the person to whom such payment is made should be in possession 
of the instnunent undq^ circumstances which do not offer a reasonable 
ground for believing that such person is not entitled to receive the amount 
thereof. 

Payment on MATupirv-^By the first requisite, it is clear tiiat the 
payment should be madi;, on maturity, to tlxtf person who is entitled to give 
complete discharge in respect of the cheque. Hence, payment of* a post¬ 
dated cheque, cannot bo rej^arded as payment ^in due course. If •the paying 
banker honours a post-dated cheque Ixdore its ostensible date, he will not be 
entitled to the statutory protection should the indorsement of the payee 
transpire to have been forged ; on the oflier hand, he ma}' bcconie liable to 
pay damages, q|H explained earlier in the chapter. 

« • 

• In (;o()i> VAirii and witiioi t Niif.LrGEXi li—A s regards tiie second 
re<iuisite, we have Ihroughout this book taken foj grantefl thai the bairks act 
in good faitli, and, then*torc, we. neec^ not oiler any comment upon this 
requisite. The Indian law, as stated above, will c*xclucle a pavnient made 
ni^ligcntly? from the category of payment in due course, but, it is not so 
* under the Ivnglish law. As an illusiratiou of negligence it may be stated 
that, if the paying bank fails to sec whethor or not all the indorsements an* 
regular, it will be deprived of the statutory protecLion. Similarly, in casci 
of per pro. indorsement, if the paying banker does not siitisfy himseli' whether 
a person signing per pro. has any authority or not, the payment will not be 
regarded us paymcnt*iu due course. 

Person in possession of the *instrument —The third requirement 
is that the person to whom payment is made, should not only be in possession 
of the instri]4pcnt, but further there should be no such circumstances con¬ 
nected ^ with his possession as afford a reasonable ground for believing 
that he is not legally entitled ^o receive payment of the amount mentioned 
in the "instrument. Possession of a cheque, for instance, the payment 
of ^hich has been, stopped by the drawer, is not such possession as 
complies with this requirement of “ payment in due course”. The fact that 
the payment has been stpppfid, is a ground for believing that the possessor 
is not entitled to reCeive pa3rment of the cheque, in spite of his possession. 
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The baniccr, wild ]\iys such a cheque, cannot claim the protection of section 85 
of the Instruments Act, 1881. 

PK’oT::cnox in r.t.sc ofceossku chi:oi'k —In the case of crossed cheques, 
section 12S of the ^'egotiable lnstrumriif.s Act, 1881 aniplilios the protaction. 
given to the ]Mying banker by .sedtion 8.5 of that Act. Section 128 provides:— 

Wli. VO the b.inki’v on wlioin :i vrosscej clict]iic is djMwn lias paid tlie same in, 
duo i.iiii>o. iho, Kinkor p.iyinii Uio and (in ciuso such clicquc lias come to 

tl’'- ’■.'.'Id' I't ilio pi\oo) tlio di.uvor there'll, .slnll resjiceiivcly be entitled to 
il’- '.'11" riLrhl:-. i’li'l b''plai ed 111 the same po.sttion in all resperts as Wicy would 
JO-p-.iiM'b. bo 'iiiitlod io and pi u'od' 1 i iftlio vniount of the chequo had been 
'’id ' and io:oi\i'd bv the i.no owner thereof. 

As will bo soon f' liii the wording of this scclidli, protadion is given also- 
to the di.vwor of the I'ln'ipie, if it lias coino into the possession of tlic payee. 

ri.'C'T .!'\ IMU DFVr'f.S DR.WVN UY ONE OVFICK OF .\ HANK ON 
AXOTiJMv- '. r fitn s-\ME.BAyK- As pievi'itisly Slated at p. 108, ante, dratt.< 
drawn i v <■::'=■ ntticc 'd a bank on anothei' office ol’dhe .same bank, were itot 
in all ' L': - r''-;'i"de'i a" c'iieipies, alihoiigh they are analogous to cheques 
.'ind ai'- li I'di’i-'.1 likt wi'C in ilio ordir.ar' cour;.'of’business. Consequently,* 
the I' lye.-ic dik' i was ii'it sere oi' th'- pivilection. in the case of drafts till the 
Instj nmeius (.Amendment) .\rl, lO.'lO'w.is pa.sscd. 'I'lic amend- 
me:;' m -c'-; .n ,)i' t],c Negoti.iMo Instiuments Ail, 1881 provides that. 

' ■: ■ 'a '.i ,l:, .'t 1', .Tl ' .d'T ai ii.io niono\, lir i\Mi b,-one odioe ol ;i hank 

II' i-i ■ r " ••■ ■' >; I'i.' .'.'n!L- hn-ri sum inoiipr p.ic.ible to order on - 

■1 I 1 . > b in'l;;r-i 1 by or on Leii.ili o| the p.ivce, the bank i.s 

■ ■'. • ■; -.1 bv mem in <liic'L'liii'C 

I 

However, when the pat i'lg binker alsoacts-as tin; collectingj^anker he 
cannot cknr.t ■]ir piotection which wmilcl he denied to the colI^Hng bankei 
t.n ’die grr vid of n< giigencr (CarfieulL is Company v. British Mutual Banking 
CompAtiy, j.anrnal ol the Indian liistiliUe of Bankers, January, 1938, p. 55). 

Cvst'imeK’s sk.n.vturf.—L astly, having satislied ]iim.s^lt on the.points 
stated .ibove, the p.iyinq banker must see lh.it the cheque is really an 6rdcr 
of Ilia customer, since he is only bound to pay his customer’s money with his 
autljiority. H-? shonkl make him.svlf sure on two points: (I) whether the 
cheipie purports to be.i'I the signature w'hich the hanker'has been instructed 
to honour, namely, that of his customer, or of the cu.slomcr’.^ agent duly 
authorised in his bch slf; and (2) whether the signature on the cheque is 
genuine? In the case of joint Mccounts, in the absence of clear instructions 
from each of the parties concerned, the b.inker should safeguard himself by 
insisting upfiii the clu ejtie being si^med bv all the parties to a joint account. 
The s.iiiv rule applies to cheques diawn against a joint account in the 
names ot husband and wife, unless the banker is tiuthofised to honour cheques 
signt d by either of them. • 

The cheoue shoeed purport to bear the signature, the banker 
IS INSTRUCTED TO HONOUR—No difficulty in this matter arjses, provided 
the banker follrjws his customer’s instructiqns, but hi.s failure to do 
so is likely to land him in difficulties. Let us take, for instance, * the case 
where an account is opened in the name of a him consisting of two ])partners, 
with instructions that cheques to be drawn on the lirm’s account rnust bear 
the signature of one partner and the initials of the otller. If such a case, the 
banker who honours a cheque drawn by one p^rki^r but without the initials 
o'" the otlicr, is liable to the se(;ond partner for the ameffint of the cheque. 
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Cheque may be signed by a person authorized to do so— For a 
cheque to be valid, it is not always necessary that the drawer should sign it 
with his own hands. It is sufficient if the customer’s sign.iturc^ are written 
thoreon by another person authorized by him to do so, provided that the 
banker has been provided with a specimen signature of the person ‘so 
authorized. Nor must a signature neccsstwily appear at the fes^t of the 
cheque. It may appear in any part of it, provided the intention of ordering 
<the payment is made ck>ar. Mr. Hart is of opinion that the following form 
is quite in order: " I, John Styles, order you to pay. 

* • • • 

The •CUSTOMER and forged signature—A s regards the second point, 

it should be noted that a b.anker is bound to know the signature of his 
customer and his6autliorfted agent, if any. The banker i^ Mipp<.fcd to 
have specimeh signatures of all persons authorized to draw on him. so that 
he can compare the signature on the cheque with the specime n supplied to 
him. Should he come to the conclusion that tfie drawer's signatiue on a 
cheque differs from the sj?ccimcn signature supplied 'to him, he should not 
honour it. In case, However, the signature is forged cloveily and he fails to 
detect the forgery, he cannot‘debit his customei’s account wit^h the ainount 
bf the cheque, as he has no legal authority from his customer to p.'ct with 
his funds {Bhagwandas w Qreet (1904), I.L.R. 31 Cal. 249). T!'.i> i^ at^t a 
question of mere negligence—the signature may have l)ti ii forged so {.ioverly 
that it could not be detected. But, if by hij conduct the customer causes 
the banker to believe the signatyre to be genuine, the bankoi will Le entitled 
•to debit the account of Uie former with the amounl of the cheque paid. 
Thus, supposing a cheque,* purporting to be drffwn by Mr. X, is pre.^en^od at 
the bank when he happens Ip be in the bank's office and the ledger clerk, 
liaving a doubt about the genuineness of ths drawer’s signature on I lie clicque, 
shows it to Mr. X and passes it on Mr. X’s assurance that the signature is 
genuine, the paying banker cannot bcheid* responsible for any nog!;,..once in 
liaving honoured the cheque on such assurance, ^^r. X is thereby precluded 
from denying afterwards the genuineness of his -.ignature, and'disputing the 
bankgr’k right to debit his account with the amount of the cheque .•^.i paid. 
This is so, even if it is doubtful whether negligence on the p.nt of the 
customer, prior to the ]ire:ientation of ^lic cliequc, would preclude Jliis 
repudiating the instrument on the ground of the forged signature. I:; (uder 
to give the readers an idea^of the judicial tendency in such case-', vve cite 
tWo cases on llic point:— 

• 

ReROSING confidence in a person PREVIOUSLY ( OXVK'TED OF FORC.ERY, 
NO BAR TO ACTION AGAINST B.VNKEK- III Ixvc'es Sanitary Laundry C<j . Ltd. 
V. Barclay Bevan cr Co. (1903), 11 Com. (.'is. 255, the ilirectoi'.- -y. . -team 
I'l.undry, three in numbSr, appointed the chairman's sou as secreUuU' •<» the 
company. They were aware that he had committed foigery four ye-.rujirc- 
viously, althongli thereafter he had apparently lived a "ti light life. Reposing 
conlidcucc in him, the’directors allowcil him to keep the cheque hock of the 
company in lib custody. The .secretary forged the signature ot cr. of the 
ilircctors on a number of cheques, purporting to be drawn on belui’d of the 
comjiauy„aud obtained payment tliareof from the company's bankers. Mr. 
Justice I^nncdy held, that the bank could not debit the company's .iccount 
with the amount of thoee forgpd cheques, as there was no negligence shown on 
the part of thif Company to preclude it from recovi'iing from the b: nk the 
imount'of the cliequq^ so* paid. 
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In. Kepitigalla Rubber Estates Ltd. v. National Bank of India, Ltd- 
(1909), 2 K.l>. 1010, the sisnatiive of the two diicctors of a company were 
forged by the company's secretary on a number of cheques. Those cheques 
were paid from the company’s account. The said forgeries covered ti period bf 
over two nionrh.s, during which the directors had not examined the company's 
pas.-i book. It was held that tli?‘ company was entitled to reco’^er .the 
amount of ihoso forgcil cheeiues from the Ijank. 

CT>tomfr's St Bsicqi ii'XT XFr.MGENCE —^Just as it is the duty of the 
banker t<.' repoit to his customer if a cheejue is presented to Ijim and 
dishonoured on tire ‘ground of the forglry of tJie drawer’s signature, the 
customer lia-' the corresponding duty to inform liis banker if the former 
comes to know that forged cheques are being presente^. If he,fails to 
inform the banker until such time as the latter’s chances of I'eeoveiy from 
the forger have been mateiially prejudiced, the customer will be precluded 
from disputing the gemun*.'ness of the signature and claiming the amount 
from the bank {M'Knizie x. Britis/i Liiincn Co. (1881), 6 A.C.82). 

r « 

• 

Ci,:Li:x.ccd v. Mm tins' tiunk. In Grccn-it oqd v. Martins Bank lAd.,. 
[1933^ A.C. .SI', Lord Tomlin, delivering the judgment of the House of 
Lords, observed, ‘'mere silence could not amount to repre.sentation, but when 
there was .a duty to disclose, deliberate silence inigiit become significant and 
amount to a represent.ition. ” The facts of the case were, that one Mr. 
Greenwood had an account with'a branch of the defendant bank. Somehow’ 
his wife acipiirecl his „che(pie book and forged ,as many as forty-four 
cheques. On Greenwood’s discovering the fact, she appealed to him not 
to inform the bank, as Im tvas certain to get back his money at the end of 
a cert.iin ktigation for which ^ she had used the qioney in aid of her sister. 
Being reluctant, “to give Ins wifi' away’’, and taking her upon her word, 
he refrained from infonr.lng the b.-ink. Ultimately, however, when the 
plaintifi’s wife asked him for more money, he refused her request, and 
threatened her tluit he was going to report the matter to .the bank, which 
led her to commit suicide. Subsequentlv, when he filed a. suit against 
the b.ink, he relied on a contemporary decision which laid down, that a 
banker was prinia facie liable to a customer, if he paid away the customer’s 
monty (.ii a forged cheyue. Soon tiftcrwards, hbw-ever, it was decided that 
the cnstfimer abo owed a corresponding duty to the bd'nk, to use reason- 
ttblc care in the (.Irawing of cheques, and if he, through hi^i negligence, 
facilitated tlic perpetration of a forgery, he might bo deprived of his remedy 
against the bank. On the (j^her hand, the bank also cannot rely on the 
customer’s del.jy, in cases where the bank itself has been guilty of negligence, 
which hes, in its turn, contributed to the loss. In this case however, the 
plaintiff was lielcl to be estopped by his conduct from making any claim against 
the bank, the estoppel being grounded on his silence and inaction when there 
was a‘duty to speak. 

('USiOMEK’s IJUTY IX CAsl-; OK BEING INFORMED OF ^RGERY BY A 
BANK OFFICIAL —If the customer learns of the forgery through an accredited 
agent of the bank, who asks the cusion\er to maintain silence in the 
interest of the bank and the customer complies, in the belief fhat the 
agent is acting honestly in making this request, he will, not be guilty df any 
negligence. On the othei hand, if the request*made* by jwn» officer of the 
bank to the customer was such as would cre/te ijr the mind of a person of 
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ordinary intelligence, a suspicion as to its genuineness, the customer should 
report the matter, forthwith to the directors of the bank {Ogilvie v. West 
Australian Mortgage and Agency Corporation,- [1896] App. Cas. 257). 

‘ . Fougury of customer's signatures on requisition slips— To guard’ 
against^ ixjssiblc forgeries, some of the banks issue requisition slips, duly 
numbered, so as to indicate the name of the customer to whom the cheque 
l-took containing the reejuisition slip has been issued. If the requisition slip 
is stolen and the customer’s signature is forged thereon b^ an ubiquitous 
thief, and tke banker issues a cheque book, thus facilitating the thief to draw 
cheques upon the customer’s account, the liability* for loss thus 
caused until recent times depended on the rule or proposition laid down by 
Ashurst J. in Litkborrow v.•Mason (1787), 2 term. Rep. 63, at page 70 in 
tlie following terlns: "Whenever one of two innocent persons must suffer by 
the acts of a third, he who has enabled such third person to occasion the 
loss must sustain it”. On the face of it, {his formuhi is not only plausible 
but easy of application and is capable of solving any.case where two innocent 
persons iiave been defrdudeti by a third party. For instance, I may negli¬ 
gently and carelessly leaMc a promissory note payable fp my order on my 
writing table and if a servant or clerk steals it, and forges my endorsement 
and negotiates it to .4 who receives payment from the maker, the rule in 
Litkborrow v. Mason say^ thaf it is I who must suffer the loss because my 
negligence enabled the servant or clerk to steal the promissory note. 

The "enabling” theory. If this* maxim, which has been described as of 
"dangerous vagueness and seductive generality” had come to be ultimately 
accepted, the English law *of negligence would by now have been in,the 
wilderness. It, however, soon name under severe criticism because, ^s was 
observ'ed by Moulton L. j. in Smith v. Prosse? (1907), 2 K.B. 735, that the 
“enabling” rule, unless rigidly qualified, wojild make a party responsible for 
anything and e\-erything which involves tile bare "physical possibility of 
deception”. Tl\psaiq|P view had been expressed by Parke B. {Bank of Ireland v. 
Lvuns Trustees (1885), 5 H.L.C. 385) in the following words: "if a ihan should 
lose his^dieque book, or neglect to lock his desk in which it is kept, would it 
l.^e contended that, if he kept his goods so negligently that a person took 
them and sold them, he must bcf disentitled t« sue for their conversion ?” , 

• 

Thr true basis of negligntce. The rule of law which has now definitely 
emetged is that negligence (in the popular sense, meaning carelessness, 
stupidity or a remissness) is irrelevant and immaterial in law, unless there is 
a duty to take care. Such a duty may either be statutory', or contractual, 
or may be a special one arising from the relationship of the parties and the 
essence of any action founded upon it is nor negligence as such, but the 
breach of that duty. Three instances of statutory duties will be dealt wdth 
later namely, the duty of the collecting.banker (seepages), in India, 
also that of the ^laying banker and banker as holder in due course, the duty 
imposed on the first mortgagee by section 78 of the Transfer of Property Act 
(see post pagas) a«d the duty imposed on a bailee by section 151 of the 
Indian Contract Act (see post pages). As regards contractual duty the case 
of Young x.flrote (p. 134, ante) affords e. good illustration, whilst the case of 
Skyring v. Qi'eenwood (see post pages) is an example not of a contractual or 
statutory duty, but of ^ special duty arising from the relationship ofj 
the parties. NegBgSnce, therefor^ in law strictly means the breach of the; 
legal duty lo'take care. 
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When Payment must be Refused. 

The tluty, -is well as the avitliority of the banker, to pay cheque.^ drawn 
upon him is determined:-- , 

( 1 ) By the coetekmanuixg of payment by tIie cusTOMJ:i<-*-l'pon» 
receipt of the customer’s insliuction not to honour a elicque tin-banker 
should make a note of it. "A bank could be sued as much for lailin.y to 
honour a cheque .as for cashing a cheque that had be*en stopped. Under th’e- 
regulations, the hank had to inform the clearing house by P. M. wliethej' 
they honoured the..cheque or not. Xhqy did hot know the plantift's address 
and when it came to a question of ideritificatiorf, it must always he remem¬ 
bered that the number of a cheque was the one certain item of identification” 
{Hilton V. ]Vcst/)iinslcr Bank Lid. (1927), 43 T.L.R. 12'i). It is" therefore 
desirable to give the number of the cheque, the payment of which is desired 
to be stopped. I'he banker may postpone honouring a cheque, pending 
inquiry, if he recei\ es a telegram or* a telephone ^nessage purporting to come 
from his customer, instructing Iiitn to stop the pa 3 ’ment of a particular 
cheque. However, the- banker is not bound to accept an unauthorizeal 
telegram or .^^clcphoiic message of this nature, r The*effect of a notice countq^- 
manding paj’inent of a cheque so far as the paying banker is concerned is 
the same as if the cheque had never been drawn {Cohen v. JIalc (1878), .3 
O.B.D. 371). In Wcanhold w Spitta (1813), 3 Camp. 377, Lord Ellenborough 
observed that a stopped cheq,nc became a piece of waste paper in tlu' hands 
of the pa\'ee. In Syed Mahomed Yaqiibw Imperial Bank of India, .1941] 

Cal. lit), the dcfenclant bank who had paid a'cheque after a countermand 
notige. sought protection uncier a rule of curnait .iccoiint rules, knowledge' 
of wtu<;h was admitted b\’ the plantilf which provided as follows: ‘‘(1) the 
bank will register instructions ' from the draNver regarding cheque^ lost oi' 
st'-len et cetera but cannot guarantee constituents against loss in .such r.ise- 
in event of a gheque being 'paid”. Lord Williams J. disposed of this 
defence b^* saying that the rule relied upon was irrelevant. ^ The choquo 
was not l6st or stolen and “et cetera” must be read ejnsdon i:e,u'yis. 
Ho further held th.at the rule was intended to apply to events liainicning 
prior to the time when a cheque reached the bank and* wa- pre¬ 
sented for pat'mc.iL and not ^to negligenco committed b^' the bank after 
present ition. ' ,. 

« ' 

on stopped chcqitcs. As regard^ the aii'^wors to he giwn i]i 
case of chetjucs duly st<Jii]n;d, it is necessary to avoid tlie use of wo.d- liko 
“Paj’ment stopped”. As such words might be interpreted to mean tl.at lli>‘ 
drawer has become insolvent or the drawee had suspeiuled payment, tli'* 
proper an.swcr diould be “Ordeiv not to paj*” or ‘‘Payment counti-nnanded 
b\- the drawer”. 

• (2) Upi'N receipt of .a xAtice of customer’.s dj^ath — Upon the 
death of a cu-; mier, tlie title to his bank balance passes to llis legtd repre¬ 
sentative. It, iiowever, the banker is unaware of the death of his customer, 
he may honour a cheque drawn by that custt^mer and debit ftis ttccoiini w'itli 
the amount, imtwithstanding that payment has actually been made after the 
death of liis customer. * * 

(3) By (:i.sTOMi;ri’;s insolvi-ncy —In England, a bank can safely 
honour the cheques of iii^ cu.stomer and <^n also delivifrSip any setnritits 
belonging to him, so long as tlie banker has no jitAice pi the presentation of a 
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bankruptcy petition against the customer, or until the receiving order is made 
against him. In India, the position appears to be similar. Such notice need 
not be in writihg^nd consequently the banker is sometimes placed in the 
awkward position whether or not to believe what he has heard. Until an 
order* of, adjudication is made against the debtor either on his petition or 
that *of his creditors, his property remains vested in him. After the order 
pf adjudication is made, the property of the insolvent vests in the ofheial 
assignee in presidency-towns and in the official received in the mofussil 
(section 17 of the Presidencj»-Towns Insolvency Act, 1909; section 28 (2) 
of the Provincial Insolvency.\ct, 1920),'when it is not open to the debtor to 
deal with his property, and the banker should then refuse to honour insolvent 
•customer's chequeg. In England, an insolvent who has been adjudicated, 
is called a bankrupt, whereas in India, he is known as insolvent throughout. 

Acts of insolvency. The various acts or defaults upon which j petition 
may be presented against a debtor hre as follows (see section 9 of the 
Presidency-Towns Insolvejicy Act, 1909. and section 6 of the Provincial 
Insolvency Act, 1920) :— 

“ (1) if, in British India or elsewhere, he makes a transfer of all or 

substantially all his property to a third person for tho benefit of 
his creditors generally ; 

(2) if, in British India or elsewhere, he irifikes a transfer of his property 

or any part thereof with intent to defeat o\ delay his creditors ; 

(3) if, in British India or elsewhere, he'makes any transfer gf his 

property or any ^rart thereof, which would, under thc^ Indian 
Insolvency Actst)r any other’enactment for the time being in 
force, be void as a fraudulent, preference if he were .adjidged an 
insolvent ; » 

(4) if, with intent to defeat or delay his creditors , 

• he departs or remains out of British India ; 

(6)* he departs from his dwelling house or usual place business 
or otherwise aBsents himself*; « 

• (c) h» secludes hirgself so as to deprive his creditor of the 

means of communicating with him ; 

(5) if any of his property has been sold, or attached for a period of 

not less than twenty-one days, in execution of the decree of 
any court for the payment of money ; 

(6) if he petitions’to be adjudged an insolvent ; 

• 

(7) if hei gives notice to any of his creditors that he has suspended, 

or that he is about to suspend, payment of his debts ; 

(8) if lie K imprisoned jn execution of the decree of any rourt for 

* the payment of money. , 

The afit of an agent may be the act of the principal, even tlioiigh the 
gent has no specific authority to commit the act. 

(4) Upon Receipt of, a.^tice of the insanity of a cu-tomer— 
hould tiie’ customer beconlo aosolutely insane or of unsound mind, the 
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bankci i^hould not honour his cheques ; 1 ut payment ol a clicque, drawn at 
a time when the customer was capable of acting rationally, is valid. 

(5' By garnishee or other legai. ordi:r aitaching or otherwise 

DEALING WITH CUSTOMER’S MOIJEY IN THE CUSTODY OF THE BANKER-*- After* 
receipt of such orders, the banker should not honour che«iues. drawn against 
the customer's account. As a result of a gaini.shee orjler the bankei' is stopped 
either absolutely* or partially from carrying out his obligation to honour hJs-* 
client's cheques. When the banker is infoinjed of the amount required for 
the siitisldction of"the decree in comietftion witji wliich the ordc.r fs issued he 
can honour cheques as long as he can do so without touching tlio amount 
required tor meeting the decree. In such a case Jhe amount required can be 
transferred to a suspense account and the cu.stomer ^an ,bo allowed to 
operate on the balance. In Herschorv v. Evans (1938), 2 K.B. 801, where 
there was a joint account, in the name of husband and wile it was held that 
the joint account coyld .not be gartiished in execution of a decree obtained 
against the husband alone. It is not for for the b?nkc«‘, however, to miRstion 
the propriety of the coi'iit’s older nor can he, as a garnishee, be compelled 
to adjudicate upon conllicting equities. In t^hnih^ll Barclay’s Bank Ltfi. 
(193(i), 2 K.B. 107, the plaintiti, a .solicitor, opened two accounts with the 
defendant bank, one in the firm's name and t4ie second in tlie same name 
with the addition of the words “Clients’ Account” tn conformity with the 
Solicitor s Act, 1933. "Ihe p^aintill drew a cheijue on the clients’ account, 
which was in funds, ip favour of a third pasty. Before the cheque was paid, 
the bank was served .with garnishee order in respect of a decree oblainetl 
agai*ist the plaintiff. Ihe garnishee order wa*s .so worded as to apply' to 
both li.e banking accounts and conseciuently vhe defendant bank di.shonourcd 
the plamtitl’s cheiiue. It* was held that the b'ank was justifieri in dishonour¬ 
ing the cheque and the plaintiffs claim therefore failed. 

« 

iG) On receipt by tii<“ banker c>f notice r f assignment by the ( ustf>mer 
of the credrt balance of bis account. « '• 

(7) In case of tiust a.t-coniit knowledge tliai th»- customer intends*to use 

the funtl.-! in breach of tnist, is a sufficient reason for refusing payment of tlie- 
cheque.^. . •' * 

(8) knowleelge of an\’ defeet in the, title of the p;irtv iireJ'Cntiiig 

the eheque. ' i . i ^ o 

« 

Legal Significance of Notice. 

“NoTirE” EXTT.ATXED- T In: legal signiheanee of the worel "notice” 
occuiTing in this anti other connections should be understood. In law. a 
persem is said to ha^e not’ce of a fact when lie actually knows that fact or 
w'hen, blit for wilful ab.stention frflm an imiuiiy cu search which lie ought to 
have made, he would have known it. The first part de^Js with express 
or actual notice and tlie second part with what is known as “constiuctivc” 
notice. Constructive notice ari.scs by imjilication of ^equity in cases 
in which the court has been satisfied from the evidence that the party 
charged has designedly' abstained froin’inquiiry for the \ery» purpose of 

avoiding notice.he having a suspicion of the tnith and a fryaudiilent 

determination not to have it. If there is net Iraudhlcnt^tiirning away from 
a knowledge of facts, if mere want of cautiq|ii as distinguishe*! from fraudulent 
and wilful blindness is ail |hat can be impttfed t® the party, then the 
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dootrinc of constructive notice will not apply" {Jones v. Smith (1841), 
Hare 43). Further a person is deemed to have notice of any fact if his agent 
acquires notice thereof whilst acting on his behalf in the course of business 
« to wfiich that fact is tmterial. 

• • 

Statutory provisions —Certain statutoiV provisions also declare what 
constitutes notice. For instance section 72 of the Indian Partnership Act, 
1932 provides for the "manner in which Taotice is to be given of the 
dissolution of a firm or retirement of a partner from tile firm, i.e., by 
publicationdn the local Official Gazett^and in at least one ,vernacular news¬ 
paper circulating in the district where the !irm to which it relates has its place 
or principal place of business. If this is done, no person will be heard to say 
that he had no notiije of the? dissolution of the firm or the retirement of the 
partner for the feason that he did not happen to read the Gazette or the news¬ 
papers. Similarly, under section 116 of the Presidency Firms Insolvency Act, 
a copy of the official Gazette ''ontaining any notice ofan order of adjudication 
shall be conclusive evidence of the order having been made and its date. 
Finally? under the Transfer 6f Property Act, 1882, whgn a transaction affecting 
immovable property, which requires registration, is registored, the registration 
is Vioticc to all subsequent transferees of that transaction. A* subsequent 
transferee cannot be heard tq say that he had not inspected the register and 
therefore did not know about the transaction. 

Answers in case of Dishonoured Cheque%. 

• 

• When a banker decided not to honour a cheque, "lie should return it 
with a slip, giving the rea'feon for the dishorfour. There is no statutory 
obligation upon a banker to give a written answer on a cheque he jjecides 
to dishonour (Gilbart Lectifrcs—Journal "of tlie Institute of Bankers, 
1935, p. 167). The rules of Bankers’ Clearing Houses generally require, 
however, that no unpaid article can be accepted back unless it bears a writ¬ 
ten answer. As regards cheques presented over the counter although there 
is no legal obligayon to give in writing the reason for non-paymtnt bankers 
gencraMy’attach to the unjiaid cheque a printed slip and mark the particular 
number of the appropriate answer (See Appendix A Form 20, post). The 
London Bankers’ ('learing House requires ^hat answers on such chequqf 
should be given in full. He must, however, take care to^ee that he does not 
damagh his custemer’s credit tjy an unwarrantable answer. The banker must 
also take care to see that the answer is not such as to mislead the party 
presenting the cheque. The banker’s remarks on the slips are very brief. 
The following abbreviations were formerly used:— 

(i) R. D,—“Refer to Drawer.” It is generally meant to convey to the 
holder, that he should refer to the drawer for payment, that is, that the 
lianker has not sufficient funds at his c^isposal to honour the cheque. In 
Sterling v. L/d., the Accountant’s Journal, September 1950, 

p. 367, it was hclcl for the first time, that the letters R. D. constituted libfl, 
as they arqpunted to the dishonouring of a cheque. This decision may 
enable pri^iate persons to claim damages for libel, although prior to that 
decision it was never thought that the words "Refer to drawer” had anj’ 
defamatory^ meaning, by implication. It is desirable, therefore, that this 
term "R’efer to drawer”,should be used with caution. By Lord Shaw’s 
dictum in Londmi^Joint Stock Bank Ltd. v. MacMillan and Arthur, (1918) 
A.C. 777, the use of the^terihiig permissible when there is reasonable ground 
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for suspecting that a cheque has been tempered with and a "reference” to the 
drawer "clears away the doubt.” 

(ii) N. S.—"Not sufficient”; N. E., "No effects”, and N. F.; "No^ 
funds” are other abbreviations , used for the same purpose, but the abbrevia¬ 
tion, R. D. which is less defirfite than the last three, is generally Used. 

(iii) E. I.— "Endorsement irregular”: when an indorsement on a cheque 

is not in ordcr^ as is the case when tlic spelling of the payee’s name, as given 
on the face of a cheque, differs from that in. the indorsement, th,e cheque is 
returned with tlfis remark. * ^ « ■ . 

(iv) E. N. C.—"Effects not cleared”. This means that tho drawer has 
paid in cheques or bills, which arc in course of tollcctiow, but their proceeds 
arc not avilable for meeting the cheque. 

(v) D. D.—"Dra\Ycr deceased”: when the banker hears of the death of 

the customer, he should no longer pay chA]ues, drawn by the deceased 
customer, prior to h'is demise. , , ^ , 

(vi) The abbrevfation \\’. & F. D. stands for "words and hgures diller.” 
This answer is given when the banker wants to return the chetjues on •the 
ground that the amount stated in words differs from that give;, in figures. 

(vii) D. R. "Discharge required.” 

Banker as Payer of Domiciled Bills. 

No LEGAL OBLfGATiON TO HOXOUK BILLS- Jn an earlier par: of this bciok , 
we have stated, that it‘is the duty of a banker to honour his customer’s 
cheques, provided he has funds available fo^ tlie purpo.se. But in the case 
of bifls, accepted by thc.customcr and made»payablc by his banker, no such 
obligation arises. It is, therefore, desirable tliat there should be an agree¬ 
ment, express or implied, autlwxazing and empowering the banker to do this 
work for a particular customer. It must, however, be added that a banker 
who has previously honoured his customer’s acceptance caifnot discontinue 
to do so w'ithout giving due notice to his customi r, for, consistent* epurse of 
dealings establislies an agreement on the part of the banker t ^ do so. 

• Points to be consider]^ in iionoumng domiciled bills— Many of 
the considerations* to be borne in mind in connectios with the payment of 
cheques, apply equally to the payment of domiciled bills. For example, the 
banker has to sec, that the bill is in proper form; that it is dujy stampetl; it 
is due for payment and that the material alterations, if any, .re confirmed. 
Moreover, as in the case of cheques, the banker must obtain his customer’s 
authority to part with his funds, and he must sec that Ins customer’s 
authority is obtained by means of genuine acceptance on bills. While in the 
case of cheques, he has to make sure that the drawer’s signat'.rf is genuine, 
in the case of bills, he must see tiiat the acceptor’s signature i> not forged. 
In either case, should the signature of his customer turn out*to be otherwise 
than genuine, the banker cannot debit his customer’s account, except in a 
case, where the customer is estopped from denying its gCnuinuness. How¬ 
ever, if the drawer’s signature on a bill, duly accepted by his . •.stomer and 
domiciled with his banker, turns out to be forged, the latter cawiot be called 
upon to reimburse the loss resulting therefrom; it is no part of<JiQ banker’s 
duty to .see that the drawer’s signatures on such instjuments are genuine. 
Nor is it possible fci him to verify the d^)a^yer^ signature, as he may not 
have had any dealings with him. But even if he has had dealings with the 
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drawer of a bill accepted by his customer, it is the duty of the acceptor, and 
not of his banker, to make sure, that the signature of the drawer is genuine. 
However, the banker also runs the risk of negligently paying a bill bearing 
forged indorsement. It is clear, that the customer domiciling the bill with 
his banker wishes the latter to make payment of the bill to a person entitled' 
to it. I.n case, payment is made to a person, who has obtained title through 
a forged indorsement, the payment thus made by the banker, cannot be held 
to have been made to a person entitled to receive it, and therefore, the paying 
banker will not be entitled to debit his customer's account with the amoimt 
paid. Nor ean he claim the pfotccti(jn given to the payir^ banker, in case 
ot cheques by section 85 of the Negotiable Instruments Act, 1881. It follows, 
therefore, that the banker asks liis customer to indemnify him, in respect of 
forged indorsements, if the fo'hner is to honour the latter’s acceptances, with¬ 
out any additionhl risk. 



CHAPTER VII 


THE COLLECTING BANKER AND CUSTOMER’S 

ACCOUNT 

* 

Having considered the position of a banker as payer of his customer’s 
cheques and bills domiciled with him, we propose tq examine his position ^s 
collector of cheques and bills on behalf on his customers. It need hardly be 
mentioned, that a banker does not confine himself to the performance of 
this fimction only? Every banker act* both a^ a paying as well as a collect¬ 
ing banker. 

Collection of cheques —It may be said that l^iere is irkitheory, no 
legal obligation on a banker to collect cheques, drawn upon other banks for 
a customer. However, as we have noticed in the second chapter, the collec¬ 
tion of cheques and bills on behalf, of customcij;, is an important function of 
almost every modern •bank, because it provides a facility which can hardly 
be dispensed with, especially in the case of crossed* cheques. Altbohgh, a 
large part of this ,work is carried on through tlje bankers’ clearing liouses, 
yet it does ‘not affect his legal position as regards the collection of cheques. 
It is, therefore, necessary that, in performing this fimction, the banker 
should be careful, otherwise he may land himsilf in difficulties. 

Before considering theiprecautions which a banker as a collector of 
cheques should take,,^it is necessary to distinguish between his position as a 
holder for value of thqse instruments and as his customer’s agent for collectioii. 

*Bankkr as holder for value —It shopld be noticed that, in the case 
•of uncrossed or open cheques, the banker occupies c.xactly the same position 
as any other person who so acquires them. Where, to oblige a customer he 
pays before collection the amount of a cheque, drawn upon another banker, 
the position of the banker obliging the customer as regards the cheque is 
that of a holder for value. Similarly, where a customer pays in a cheque 
and the banker expressly or impliedly permits him to draw against it before 
it is cleared, the banker will be regarded as holder for value. In .-1. L. 
Utidcrirood Ltd. v. Barclays Bank (1924), J. K.B. 775, Lord Atkin said, 
"To constitute value, there must be, in such a case, a cpntract between banker 
and customer that the bank will, before receipt of the j^roceeds, ^lonoui" 
cheques of the customer drawn against the cfiequcs.” In Lloyds Bank v. 
HonUey (Financial Times,. 5th July, 1933) the bank opened an account 
in the name of the customer with a cheque lor jf250, against which lie 
was allowed to draw. The drawer of the cheque stopped payment ot it 
and the bank sued the drawet, as a holder in due course, for the amount 
advanced. The drawer tried to bring in section 32 of the Bills of Exchange 
Act, 1882 (45 & 46 Viet., c. 61), lyid alleged negligence against the bank; 
Hjc judge held that the point was immaterial. When a* bank receives a 
cheque in specific reduction of an advance, or from a customer whose 
account is overdrawn, his position is that of a holder fpr value {The 
London & County Banking Co. v. Groome,^.R. 8 Q.B.D. 288 and National 
Bank v. SUke (1891), I Q.B.435). 

Rights as holder for value —In ca.se of a foiged indorsSment on an 
open cheque, while the colle^ing banker is lijEble to*the trye owner, he has 
rights to recover the amount from the irfdor^ors subsequent to the forgery. 
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Thus, if on account of having collected a cheque on which the last but one 
indorsement was forged, the banker has to refund its amount to the true 
owner, he acquires rights only against the last indorser, that is, his customer 
for whom he collected the cheque. - However, the loss shall have to be borne 
by the collecting banker if the latter cannot be traced. According to Sir 
.John*Paget (The Law of Banking by Sir John Paget, 3rd Edn., p. 289), 
apart from the question of forged indorsement, if the customer has either no 
^title to the cheque or his title is defective, the banker is a holder in due 
‘course, with good inaependent title against all the prior parties on the, 
cheque. It should also be remembered, that there is nothing to prevent a 
banker ffom asserting the same rights, with regard to crossed cheques, taken 
by him, as holder for v'alue, in respect of which either credit has been given 
by him to the customer’s account, or cash has been paid by him. The legal 
positioh*of tl\c coiitecting banker in the United States of America appeals to be 
far from satisfactory. In Markovich v. American Exchange Irving Trust Co. 
(Municipal Court of the City ot New York, 229, New York Supplement 110; 
The Banker's Magazine, O'..tober, 1928)», it was held, that a bank, collecting a 
cheque on a forgery of thp payee’s indorsement, is* liable to the payee for the 
amoimt of the cheque. 

• As Agent —A banker, while collecting a cheque fo'f a customer, cannot 

assert any right of a holder for value, as he is not one. He has no better 
title than that of his customer; so, if his customer has no title, the collecting 
banker can have none. Thus, a banker, collecting for his customer a cheque 
belonging to another person, can be held liable for conversion of money “had 
, and received,” unless he can prtjve that he acted in “good faith” and “with¬ 
out negligence” and thattpe cheque was crossqji before it came into his hands j 

Position oi - a collecjinc; banker rrior to the statutorv pro¬ 
tection —Before statutory protection wai^givcn.to the collecting banker, his 
position was far from enviable, because as the payment for crossed cheques 
could not be received at the counted (jy persons other than bankers, he 
had to collect such cheques for his customers. In acceding to his customer’s 
requests. Me hafti to run risk of being held liable to thq true owner. 
Liniiley J. speftking of section 12 of the Crossed Cheques Act, 1878, said, 
“Take tli#; position of a collecting bank. collecting bank receives from its 
customers crossed cheques; jthey must collect them or leave them alone; 
practically, of course, they do collect tlffim. Then it comes to thi=, -what 
is the consequence if they do collect, and the customer who sends the cheque 
?o them happens to have a Bad title? It is, to my mind, a little hard in any 
case that a banker who merely collects the mpney for his customer should 
be liable for the money. I do not mean to say that, as the law stood 
before, the banker was not liable; but it is a little hard; and it appeared to 
me to be only reasonable, at all events, that the legislature should relieve 
bankers from some of "the consequences against which no amount of fore-^ight 
could possibly guard. When we look aj this 12th section, it is obvious that 
that is whfkt is meant.” (Bhashyam and Adiga’s Negotiable Instruments 
Act, 8th Edn. p. 509). It will be seen, that, just as it is not possible foT the 
paying biyikes to know whether or not the indorsements on a cheque drawn 
upon him arc genuine, similarly it is impossible for a collecting banker to 
know abjaut the genuineness of Jhe jndorsements on the cheque, given to him 
'for collqption. 

Statutory protoction —Section 131 of the Negotiable Instruments 
‘Act, 1881 (?^X\^I of which corresponds to section 82 of the Bills 
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of Exchange Act, 1882 (45 & 46 Viet., c, 61), and which governs the pro¬ 
tection given to tlic collecting banker in India, runs as follows:— 

Umker wlio has in good faith and without negligence received payment for 
r. c..-'-tf)incr of a cheque crossed generally or specially to himself shall iiott in 
case 'lie title to the cheque proves defective, incur any liability to the true 
>i\vner of the che*,ue by re;vson only of having received such payment. * 

For r RossED CHEQUES ONLY— Firstly, it should be noted, that the sta¬ 
tutory protection^ given to the‘collecting banker can be claimed only for* 
crossed ciicqucs, which tcim does not include cheques on which drawers’ 
signatures are forged. The colleciing blinker can claim no protection in case 
of open cheques, probably on the ground tha*t it is not necessary for the 
holder to collect them through a banker. It should also^be noticed, that the 
protection can be claimed only for che(|ues crossed before they ibach the 
banker. If the cheque is crossed after it has reached the hands of the collect¬ 
ing banker, he cannot claim protection under section 131, as such a cheque 
is not regarded as a cros'sod choqua within the meaning of the said section. 
All cheques recei\ ed bj' bimkcrs, are usually crossed by them with a rubber 
stamp as a precaution against their being stolen and cashed. When collect¬ 
ed by another bankes, they arc treated as crossed, but, in case of their, 
collection by* the banker crossing them, statutory protection cannot be 
claimed. In England, section 95 of the Bill^ of Exchange Act affords 
protection to the collecting banker against the true owner also in the case 
of dir idend warrants which (j|in be crossed effectively. Indian practice 
also bears out the fact that dividend w'ar^ants can be effectively crossed, 
but, w'hether the prtitection accorded to the‘collecting banker in the' 
case of crossed che^ihcs extends to the.se instruments when crossed, 
depends upon the answer to the ciuestion r whether these instruments 
satisfy a*il the reciuircments*of the definition 'of a cheque, given in an 
earlier chapter. The Bills of Exchfjnge Act (1882), Amendment Act, 1932, 
extends the protection given in respect of chc<iucs, to b;inkcr's drafts, al¬ 
though their drawer and drawee may be the offices of the same bank. 
The protection extends also to cheques crossed with the wprd.s "not nego¬ 
tiable." ‘ • 

• 

Collection on behalf of customers. — Secondly, the protection can 
be 'claimed only for .those cheifucs which tire banker collects as an agent 
and not for those collected as holder for value, or in* which* he aciptires 
personal interest. The distinction between collbcting a cheque and holding 
it for value was origjxiaJJy detcimincd by the fact, whether or not the 
banker had paid cash or had given credit to the customer for its amount 
before collection. In England, bankers were generally in the habit of 
crediting their customers’ accounts with the amounts of such cheques 
even before the receipt of their proceeds, but 'the drawback of this 
practice was brought home to them by the ruling in the case of Capital 
and Counties Bank Ltd. v. Gordon *(1903) A.C. 240. which, apart from the 
question of the banker’s liability to the true owner, laid down the following 
propositions (Paget’s Law of Banking, 3rd Edn., pp. 32J,-322, See alsO' 
Mau^i Shamji v. The National Bank of India/t 25 Bom. 499 (514)., 

1. That crediting as cash was equivaleht to taking the cheque? as trans¬ 
feree for value. 

2. That it entitled the customer to dr|w against thd' rfieque at once. 
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3. That the banker was nevertheless entitled to debit the custo¬ 
mer with the amount in the event of the cheque being dishonoured, or 
the banker being made liable to the true owner. 

% The Bills of Exchange Amendment Act, 1906—^The ruling referred. 
t® above* prejudicial to ‘the bankers in England as it was, led to the passing 
of the Rills'of Exchange Amendment (Crossed theques) Act in 1906 (6 Edw. 

7, c. 17). The operative part of this Act is contained in section 1, which runs 
as follows 

A banker receives payment of a crossed clie<iue for a customer within the 
iTicaniiif* of section eighty-two of the IJills vf Exchange Act, notwithstanding 

that he* credits his custornti-’s account with tlie amount of tlu; chcciue before 
receiving payment tliereot. 

NegotpAble IncjuumenTs (Amendment) Act, 1922—Thus the position 
of the collectinff banker in England, which was weakened by the Gordon 
Case, was rehabilitated by the passing ot the Amendment Act of 1906. 
However, bankers in India seem to have rfailed to realize the effect of the 
ruling referred to above.^ It was only in 1919, that the ’author of this book 
drew their attention to it at a public lecture on ‘.'The Banking Needs 
of India” (The Banking Needs of India by M. L. Tannaii (1919). p. 11): 
but*it apparently failed to awaken them. Thus their |X)sition continued to 
be unsatisfactoiy till 1922, whejn, through the Indian Merchants' Chamber, 
he approached the Legislative Department of the Government of India, 
which, after inviting the opinions of the imp^^rtant Chambers of Com¬ 
merce and other public bodies, p,asscd an Amendment Act on the lines 
, of 4;he (Crossed Cheques) Act of 1906, which added tlfe following as Ex¬ 
planation to section 131 of N'egotiablc Instrumcn1.s Act,* 1881. , 

I A banker receives paymen* t)I a crossed cheque fw a customer wilMn tlic 
meaning of this section notwithstanding that he cnoditiJi’mis customer’s account 
with the amount ol the cheejue before receiving payment thereof. 

A banker cannot be deemed to act ae a mere agent for collection, 
when he does anything which is not consistent with such agency. If he takes 
the cheque as rfn inflependent holder by way of negotiation, Be cannot 
receive payment (br a customer because he receives it for himself. For 
instance, if he gives cash fdr it at the counter, he cannot claim the statu¬ 
tory protection by reason of having collected i^. However, by merely having- 
stamped his own name %cross the cheque in the ordinary'course of business, 
a banker cannot We said to have dealt with it as an owner. Moreover, a bank 
must^coliect cheques on behalf of a customer. If a crossed cheque is collected 
on behalf of a person who is not a customer of the bank, it cannot claim protec¬ 
tion under section 131 of the Negotiable Instruments Act, 1881. As to the 
question what constitutes a customer of a bank, it is needless to go over the 

ground again as it has been thoroughly covered in Chapter II of this book. 

• 

Receive payment “in good faith and without negligence”— LasUy, 
the collecting banker can claim protection only if he receives payment '' i^ 
good faith and without negligence”. If the words "in good faith and with¬ 
out negligence” were to refer to the receipt of money only, they would, 
in the wordj 'of Sir John Paget, be, '‘nugatory, worse ^an nugatory and a 
mere trap”. However, they refer to all,the preliminary operations leading 
up to the receipt of the payment. The first part of this condition, which re¬ 
fers to good fhith, docs not require any comment, as, in this book, we have 
presumed that bankers a^t in good faith. It is, therefore, the second part 
which refers to negligenc^ tha^ nedd be considered here, 

^ fl 
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Basis of Negrliarence. 

Opening of current accounts without sajisfactory references— 
There has been considerable difference of opinion, as to what constitutes, negli¬ 
gence for the purposes of section 131. It should be noted that negligence 
this section is more or less artihcial, as there is no contractual fehttionshi^i 
between the collecting banker and the true owner of the cheqties gi\'ing rise 
to a duty on the part of the fermer. His duty is pnly to his own customer. 
Perhaps the coirect view is as stated in Lloyds Bank v. E. B. Savoty Cd., 
[1933J A.C. 201. Lord Wright observes‘Ta an ordinary action in conver¬ 
sion, once the trifc owner proves his t^tle and Jhe act of taking by the defend¬ 
ant, absence of negligence or of intention or knowledge are alike immaterial 
as defences. Section 82 of the Bills of Exchange Act is there;^ore not the 
imposition of a new burden or duty on the collecting b;fnkeK, but i.s a con¬ 
cession affording him the moans of avoiding a liability in conversion to which 
otherwise there would be no defence.” In other words, the legislature, whilst 
conferring a pri\-ilege oji and granting an immunity to the banker which 
materially and prejudicially affects the rights of .the true owner, has sfiade the 
privilege and immunity conditional on due ct^re being exercised by the collect- < 
ing banker'so that"the interests of the true owner may to a certain m*'a:ure 
be safeguarded. 

• 

Shifting in irs impluwtion —It must be admitted that the doctrine 
of negligence, in conncct^n with the statutory protection given to the 
collecting banker, is so shifting in its implication that it cannot be said with 
certainty whether, in circumstances that have ftever been examinoii i)v the • 
coivts, the banker’s conduct will be regarded a^ negligent. In Lloyds Bank v. 
Chartered Bank of India, Australia and Chiiw Ltd. (1929), 1. K.H. 4<J, it was 
stated, “ There is no duty at common law on*^the collecting banker to exercise 
care; the duty is entirely creal/id by the .A.ct”. The judicial expositions of 
the term “negligence” being couched in wide terms, can hardly be regarded 
as working principles. For example, the following delinition i>‘ tlie tenn 
was given'in W. Wallbank 6-Co., Ltd. v. Westminster Ifank Ltd. “Negligence 
is the doing of that which a reasonable man under all the circumsttinces of 
the particular case in which he is eicting, would not do, or th** fail tre to do 
^something which a rcasoiicaljje man under those circumstance." would do.” 

In another case if was said that, “the test of negligence is whether t'u- pay¬ 
ing in any given cheque coupled with antecedent and pre.sent circuM'.tances 
was so out of the ordinary course that it might have aroused doubt" i'fi the 
banker’s mind and caused him to make inquiry”. 

Conversion. 

I 

Definition —Conversion may be defined as'the unlawful takirig, using, 
disposing or destroying of goods, which is inconsistent with the owner'.s right 
possession. Conversion is independent of intention or iknowledge and an 
innocent party, even an agent for sale, may be held liable for conv'crsion 
{Hollins V. Fowler, L. R. 7 H.L. at page 795). . 

c 

• Conversion applies to tangible property and not to debts—^'T he 
rqmedy by way of a claim for damages for conversion is only ailable in the 
case of tangible moveable property and has no application to d6bt». In other 
v/ords, there cannot be a conversion of a debt. If A owe^ money to B and C 
wrongfully recovers it. the only result? is .that/I will have .to pay over 



COLLECTING BANKER & CUSTOMER’S ACCOUNT 


171 


again. B cannot file a suit against C claiming damages for "conversion” of 
the debt. 

. Conversion of Negotiable Instruments —^'I'his introduces a serious 
complication when considering the doctrine of conversion as applied to nego¬ 
tiable? instruments. A negotiable instrumeijt is evidence of a debt and that 
is the vsduable part which cannot be converted. There is also the chattel 
part of it, namely, the .piece of paper on which it is written, which may be 
converted, but which clearly is worthless. It is a curiosity of English law 
that the only remedy available to a true owner who has been wrongfully 
deprived pf a negotiable instrument ts a^suit in damages^ for the con\*ersion 
of the paper in which the bill or note is written. As the paper is worthless, 
one may.-justifiably suppose that the damages in such an action would only 
be nominal. Lt is, however, now settled beyond controversy that the measure, 
of damage is the face value of the instrument which has been converted. 

Basis for assessment of damagcs —The logic of this position may 
' neither be clear nor sj-tisfactory but the law has liorrfetimes to be stretched 
to m6et the ends of justice. In Bavin Jr. and Sons v. London and South 
Western Bank, [1900] Q.'B. 270, it was said that " it was argupd that if the 
action is treated as one of conversion, only nominal damages can be 
recovered, because the docujnent converted in itself constituted no cause of 
action, but was merely evidence of a debt in respect of which it was given. 
But it was money paid and received in pursutyicc of the authority contained 
in the instrument and I doubt v;hether it lies in the mouths of those who 
iiave received, and who harve given up plaintiff's document in exchange for 
that payment, to say that the money so paid is not*, as against thenj, con¬ 
clusive evidence of the v'alue of the document which they have converted.” 

• • • 

• In Morrison v. London County and Westminster Bank (1914), .S K.B. 
356, the same thing was said in slightly (jifferent language. The principle 
probably is, to quote from that case, "that though the plaintiff might at any 
moment desta-oy the cheques while they remained in his possession, they are 
potential instmments whereby the sums they represent may be withdrawn 
from the bankers and if they get into any other hands than his, lie will be the 
loser to the extent of the sums they represent. It may also be that any one 
who has obtained its x alue by presenting a theque is estopped from asserting 
that it has onW a nofninal value.” Finally in A. /.. Underu-ood Ltd. v. Bank 
ofmLtverpool (1924), 1 K.B. 775, Scrutton, L.J. said, "Bankers who collect, 
borrow from their customers the proceeds when collected, and in collecting 
■ exhaust the operation of the cheque ; these operations have been held to 
amount to conversion of the cheques.” 

When conversion lies— We have already discussed (see page 128 
ante) the circumstances under which a true owner may be deprived of his 
rights to a negotiable instrument. The tfircumstances are when there is no 
forgery and tne instrument comes into the hands of a holder in due cowsc, 
or where there is a forgery and the instrument is a cheque, payment whereon 
has been made fh due course by a banker. In all other cases the^truc owner 
can mainftiin a suit for conversion of the instrument. 

, 

Bankers and conversion —It will thus be seen that if there was no 
statutory protection a banker would be liable for conversion if ho paid a 
cheque on a foif;efl indorsement^r collected a bill, note, or cheque bearing a 
forged indorsement. As bS.n({ing business is vital to the economic life of a 
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community and as the doctrine of conversion exposes bankers to the risks and 
liazards of indeterminable claims, the policy of the law has been to grant them 
a conditional immunity or concession which isaoi enjoyed by the world at 
laiyc. A banker, however, who takes as hoI®r for value a bill or cheque 
tiuu ked “not negotiable” will be liable in conversion, because there is no p^otec- 
tinn, statutor}' or otherwise, in such a case. • 

Moxkvs hai> am> RECEiVED~In all claims for conversion, an alternative 
count is gencrall34 added for “moneys had and receWed to the use of the* 
plaintiff’ This is based upon the principle of English law that an a^rieved 
part} is entitled te waive the tort and sue' on a fictional contract. If 
« obtains pajiuent from the drawee of a bill bearing the forged intforsement 
of A. who is the true owner, A is permitted to say to B: “lam the owner 
and yoti have received pajinent of the bill as my‘agent for collection. As 
such agent, account to mo for the proceeds of tlie bill.” In other words a 
notional contract of agency' is assumed to exist between the parties and the 
action assumes the form usually adopted whene\er a principal files a suit 
against an agent, to recover money, which he has,received on behalf of,his 
principal. ^ 

ICxTEXT t.K CARE'required— Reverting to the subject of the duty of thci 
collecting banker generally, ho must exercise the same care and thought in the 
interests of the true owner of the cheque as a reasonable businessman would 
in his own interests. The extent of this duty may be realized from the fact 
that failure to obtain references or letters of introduction at the time of the 
opening of a current account, in the name of a person whose title to the 
cheques collected turned out to be defective, was held to amount to negli- ’ 
gence s’ufficient to deprive the collecting banker of the statutory protection 
i{lMdf‘r(>ki A' Cn. V. Todd (1914,30 T. L. R. 433). This view has been 
questioned in ('onttni'^sioner/i of 'Toxation v. Eogli'ih. Sro/fish and Ans'rolian 
Bank- Ltd., |T920) A.C. 683, where tlivjir lordships, after pointing out that the 
words of the sectioi>are “without ne^igence receives payment,” said, “It is 
not a (juestiop of negligence in opening an account though the ciicumstanccs 
connected with the opening of an account may shed light ont the question, 
whether there was negligence in collecting the cheques.” In Guardians \>f S. 
Johns Hampstead v. Barclays Bank Ltd. (1923), 39 T.L.R. 229,'a party, 
unknown to the bank .opened anjsccount after'giving the name of a total 
stranger as reference. The reply'to the bank’s inquiry was satisfactory and 
the bank took no steps to check the reference ; this was one of Ihc counts on 
which the court held the bank negligent. 

Further instantes of negligence— Some further phases of the duty 
of the collecting banker to the true owner, as established by legal decisions, 
are given below and these will help'the reader to get an idea of the precautions 
which a collecting banker ought to take, so as to avoiti being deprived of the 
statutory protection under section 131 on the ground of negligence. 

^Verification of indorsements— In the first place, it is to be remem¬ 
bered, that it is the duty of a collecting banker to verify i'ndo/sements on an 
order cheque. If there is an irregular indorsement he may be lield to be 
guilty of negligence. In Bavins .iunio% and Sims v. LoiUon and South- 
Western Bank Ltd. (1900), 1 Q.B. 270, the Court of Appeal held that the 
collecting banker was guilty of negligence, on the ground that he‘failed to 
detect the dLscrepanev between the name of the payee and the indorsement 
on the cheque.. ^ * 
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Per pro indorsements —In the case of a "per pro” indorsement, it has 
been held that the collecting banker is put on inquiry, and collection without 
satisfying about such indorsements, amounts to negligence (Bissel Co. v. 
Box Brothers tfc Co.^ (1885), 53 L.T.N.S. 663). A later ruling on the point 
seemg to be slightly favourable to bankers^. In Crumplin v. The London 
Joint Stock Bank (1913), 30 Times L.R., p. 99, the late Lord Stemdale, then 
^Mr. Justice Pickford, (jeld that the words,,“per pro,” on a cheque, did not 
put the bank upon inquiry, and the fact that the bank did sot make inquiries 
■was no complete evidence of pegligence, on the part of the bank. Similarly, 
it is no p^rt of the duty of the collecting banker to see, that the conditions, 
if any, to which the authority to sign was subject, have been fulfilled. 
However, it must be staged that, in the words of Bernard Campion K. ('. 
“per pro.” foj; the*purpose of section 131 is an element not to be disregarded, 
as “the procuration signature at once shows you that the position of the 
person is professedly and completely a procuration position” (Jonmal of the 
Institute of Bankers, May, 1925, p. 235J. 

'Bisrkgaku ok wakn/ng on face of iNSTRUMivNTS —The most imixa tant 
head of negligence dealt with in the decided cases, centres round the 
bank^’_s_^,sregard of the warning conveyed by the form of the instrument 
itself, apart from any acljial knowledge possessed by the banker of the 
customer's position, that the customer is eilher committing a breach of trust 
or is misappropriating moneys belonging to somebody else. The principle 
itself, which is not confined to collecting bankers, is very wide and is best 
•illustrated by the House o^ Lords’ decision in Heckiit Barnett, Pembroke and 
Slater Ltd., 11929] A.C. *176. In that case* the plaintiff gave to^ Lord 
Terrington, a solicitor, a pow#;r of attorney to conduct his business and as 
aiicillaiy thereto, authorized him to draw chequesi “without restriction” in his 
r.ame. Lord 'Icnington purchased a motor car for his own use from the 
defendants and paid the price by drawing a cheque in the name of his 
jirincipal. In a suit by the plaintiff against the defendants for damages for 
conversion of the fliequc, or in the alternative for “moneys had and received,” 
it wa^hbld (1) tRat the power ot attorney did not confer upon Lord Terrington 
the authority to use the plaintiff’s money for the purpose ot paying his pri\ ate 
debts ; (2) that the defendants, having notice on the face of the cheque that 
the plaintiff’s money y^as being applied to Lord Terringtfon’s private purpos'es, 
were 'not entitled to hold the proceeds of the cheque. 

In the following five illustrations, all taken from decided cases, there is 
the universal feature that the cheque, on the face of it, told an unmistakable 
story which the banker ignored at his peril. 

(A) In Midland Bank Ltd. v. Reckitt,*\ 1933] A.C. 1, the case arose out 

of the fraud of the same solicitor Lord Terrington who drew cheques on 
Reckitt's account pursuant to the power pf attorney and paid them into, his 
private account with the Midland Bank who collected them for him. The 
bank was held guilty of negligence because there was notice on the face ofthe 
cheques that Loird Terrington was applying plaintiff’s money to his private 
purposes. ,Thc warning would* be conveyed to the banker by the form of 
drawer’s sjpiature. , . 

(B] t In Lloyd's Bank v. Chartered Rank- of India Ltd. (1929). 1 K.B. 
40, the chief accountant* of Lloyd’s Bank in Bombay was authorized to draw 
cheques on the Account kept by the Lloyd’s Bank with the Imperial Bank of 
India. Pursuant to thip autRority, L. drew certain cheques for large sums on 
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the Imperial Bank and made them payable to the Chartered Bank where L. 
had his private account. 'I'hese cheques were handed over by L. to the 
Chartered Bank with express directions that the proceeds after collection 
.‘;honlfl he credited to his private account. The Chartered Bank was Held 
{»ililt\- of negligence on the principle explained abo'^e. Here, als*, the 
Bank was fixed with notice by the form of the drawer's signature.* 

(C) In Undii\i'oo(i Ltd. v. iBank of Liverpool ^1924), 1 K.B. 775, the 
solo director of a* “one-man" company and himself the one man, indorsed in 
the name of the company, cheques drawn by'third parties in favour of the 
company and paid fhem into his pei'sonal account with the defendant bank 
who coliected them on liis behalf and credited him with the proceeds. It is 
needless to say that the bank was held liable as<hc namj; of the payee and 
the per pro indorsement clearly’ showed that the director, in srtl probability, 
was misappropriating the company’''s money’s. 

(D) In Bevan v.^ Xqlional Bdnk Lid. (llWKi), 23 Times L.R. 65, a 

cheijiie which was made jiayahle to a partnership ,firn> was endorsed l2y4 one 
partner on behalf of the I'frni and was paid into his private account for collec¬ 
tion with ihe^ defendant bank. The case is on all fours with Underwood’s; 
case, ilic warning here being similarly gi\ cn by the pay^cc's name and the 
fonu uf the indorsement. « 

•]•■} In Worshipful Company of Carpen'ers of Jlie City of London v. 
British Mutual Banking, Co. 'i.td. (1938), 1 K.B. 511, the plaintiffs, managers 
of a convalescent horn'', kept an account ^ith the defendant bank. Th^ 
plaintin." employed a ^iecietary who also maintained his personal account 
with Mio sam(> branch ot the defendant bank. 'I'hc .secretary’ got hold of 
certain thcpies properly signed l^’the proper officers of the plaintills, drawn 
in ^a^■our ol persons who had supplied goods to the plaintifts, forged the 
indoisements of the payees and pa’Id the clieques into his private account 
witli the defendant bank for collection. Here the .secretary was known by 
the bank tg be an employee of the plaintiffs and thei cheques, c.v/anV, 
showed that they wer<' meant for third parlies and it could ntver be supposed 
that they were intended to be drawn by the plaintiffs for the private ocnefit 
of th' •:(‘cretar\ . The liank w’as therefore held liable. 

* .. • * * 

The true legal pi-sit ion is admirably summarized by Lord Wright in 

K.B. Savory & < o. v. Uoyds Bank, ri933i A.C./iOl, in language which dannot 
be impioved upon. T.ord Wright says at pp. 229, 230, "The most obvious 
circum>tances which should j^Ut the banker on his guard (apart from manifest 
.irregularities in the indorsement and suchlike) arc where the cheque hears 
on its face a warning that the customer may have misappropriated it, as for 
instance w’hen a customei known to be a servant or agent pays for collection 
u cheque drawn by third paitics in fa\ our ol his employer or principal. Such 
a ca-«'‘carries even a clearer warnifig if the cheque is indorsed per pro. the 
cn*ploycr or principal by’ the servant or agent. >. A second type of case is 
where a servant steals cheques drawn by’ his cmjjloyers and pays them or 
procures their payment into his own account. In all these cfises.'the cheque 
in itself, apart from know’ledge possessed of tfie customer’s positioA, indicates 
a possibility’ or even probability that the Servant or agent may .have mis- 
tippropriatcd it and hence the bank may be converting it." 

Savory’s case carr-ed these principles to their logical* conclusion though 
It ga\ o rise to a sharp conflict of judicial*ojiifllon in the highest tribunal. 
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The House of Lords, in that case held that if a customer is known to the 
bank to be an employee, it must under pain of being held guilty of negligence, 
ascertain who his employer is so that the bank would be on its guard against 
collecting for the employee, cheques drawn by the employer in favour of 
third pjfrties. Lord Wright referring to this asjpect of the case said “Where 
the new customer is employed in some position wliich involves his handling 
ai^d having the opportun^y of stealing his e^iployer’s cheques, bankers faU 
to take adequate precautions if they do not ask the name oLhis employers; 
it may be different in the case pf an employee whose work does not involve 
such ojipor^iinities, as for instapec, a technical employee in «. factory. 


'I'HiitiD TARTY CHEQUES—Thc last casc which needs reference on the 
point is drat of Motpr Tradtrs Guarantee Corporation Ltd. v. Midland Bank 
Ltd. (1937), 4 All. It. R. 90, where the principle was stressed that in collecting 
third party clieques (i.e., chetiues in which the customer is not the payee 
but the t iidorsee) bankers sh«uld exercise# extra precautions to safeguard the 
interests of the true owner. The facts of this casc were as follows: Turner, 
a motof car dealer in Bristol, had an account with t^c Bristol branch of the 
dcfeiKinnr hank. He fraridulently induced the plaintiffs, a motor car hire- 
pl?rcha^e hnance corporation to make out a crossed cheque for*£ 189-5-0 in 
fa\ouT cf W. tS: Co., a wcll-lyiown firm of motor dealers in Bristol. The 
reprt seritation which Turner made to the plaintiffs was that he intended to buy 
a cat from W. & Co., for the amount shown in the cheque and that he would 
ultimately enter into a hire-purchase agreement*with the plaintiff in respect 
of (hat car. Turner forgcd»the indorsement of \V. & C»o., added his own to 
it and paid it into his account with the defendant bank. The cashier made 
ilUJi!iril•^ of Turner and was .satisfied with the explanation given by Tutner, 
the Court liokling that in th» cirriimstanoc:s thci cashier behated tieither 
negligently nor unreasonably in accepting the e.xplanation. Nexertheless thc 
conn imjior ted negligence for two reasons:* (a) the che(|Ue in question being 
what i- called a tliird party cheque, the bank’s regulationsTequin d it to be 
dealt witli by*the Wianch manager and not thc ca.'-hier. The cashier never 
refer re J the matter to the branch manager : {p) the cashier neglected to make 
inquiiif'' as 4o the past banking history of 7'urner which, if made, w'ould have 
disclosed thc fact that several pheques drawn bj- Turner on the defendant 
had been dishonoured Jjy thc defendants forVant of fujtds. The history df 
the di.««lionourecl cheques would, in ordinary circumstances, have conveyed 
the•im}>rLS^ion that Turner was neither a person of substance nor of proved 
busincs.-. iirtegrity. , 

}\)SIT10X OE PAYING BANKER DISTINGUISHED FROM THAT OF COLLECT¬ 
ING BANKER— The. position of the paying bank must be carcfullv distinguish¬ 
ed Irom that of the collecting bank as the former, as regards legal liability 
stands on an entirely different footing from thc latter. 'I'liere arc two im- 
2 :>ortrint reasons for thc distinction which cnakes thc position of the paying 
banker more seflure and precludes the extension of the principle of Reckit^. 
Barnett, 1929j A.t'. 176 to him. In the first place, if a cheque is properly 
drawn and is«othft:wisc regular in form, a banker is bound to honour it in the 
absence of express notice that tlie customer is committing a fraud {Gray v. 
Johnson, L.R. ILL. 1). In the second* place, the element of negligence docs 
not entoj' into the consideration of the matter at all, because, in England at 
least a banker is protected even if he pays a cheque negligently as was held 
by a majority of the judges of th« Appeal Court m. Worshipful Company of 
Carpenters v. British Mutual*Banking Co. Ltd. (1938), 1 K.B.- 5II. There 
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are two decided cases in England the facts of which at first sight appear to be 
indistinguishable from Underwood’s or Bevan’s case (Illustrations C & D), 
supra. The first case is that of Bank of New South Wales y. Goulburn 
, Valley Butler Co., \\QQ2] A.C. 543. The plaintiffs, a ” one-man’ company,* 
had an account with the defendant bank. The sole director, himself the oife 
man, had also his own private account with the bank. The sole director, who 
was duly authorized drew twc^cheques on the company’s account and paid^he 
proceeds into liis jiersonal account with the defendant bank. The bank was 
sued as a paying bank and for reasons already given was exonerated 
from liability. The second case is that of backhouse v. Chart^on, L. R. 8 
t'h. D. 444. A partnership firm consisting of three partners had an 
account with the defendant bank, each partner being authorizgd to draw 
cheques upon the account. One of the partners had ahsef his personal account 
with the bank. That partner drew a cheque upon the partnership funds 
and had the proceeds credited to his peisonal account. The bank was 
held not liable. ‘ 

f r 

Position of a bank acting both as collecting and paying ba^'keu— 
It may pertinently be asked what the posit(pn would be if the same 
bank acted' as a collecting bank and as a paying bank? As .i ]iaying bank 
the element of negligence would become immaterial but as <i collecting 
; bank it would be the decisive factor in the case. The point actually arose 
in the case of Worshipful Companif of X^orpenters, supra, and it was there 
held that though the bank as a paying bank was discharged, it, 
was liable as a rollocting bank, negiigencp having been established^ 
The reasoning upon which the majority vipw was based is as follows: 
Section 60 of the Bills of Exchange Act, 1882 (45 <S: 46 Viet., c. 61) gives 
protection to a banker^ who ^ pays a cheque in good faith and in the 
ordinarj' course of business. Good faith is defined by section 90, ibid., 
as follows:— 

A thill}'fs deemed to be done m .good f.iith, within the mc.imng of this act, 
where^it ij in f.ict done honestly, whether it is done negligerlly oPMiot. 

“Ordinary course of business’’ is not defined in the Act and the 
question in the case was as to what these words meant. Green I.. J. said that 
the bank could not be heard to say that it-paid the cheque in the ordinary 
course ot business if it was found that it acted negligently. .Mackinnon 
L. J and Slesscr L. J. on the other hand, expressed the view that "ordinary 
course of business” simply meant that the payment must not be contrary 
to the established practice or custom of bankers. For instance, if a crossed 
cheque is paid over the counter, or where payment is made notwithstand¬ 
ing irregular indorsements or outside of business hours, or whore a very 
large sum is paid over the counter to a suspicious looking person (based 
on a dictum in Vagliano v. Bank of England, [l89l] A. C. 109) then such 
payment would not be in the ondinary course of business : otherwise neg¬ 
ligence may be perfectly consistent with a cheque being paief in the ordinary 
course of business. - In India the position is materially different. Section 
85 of the Negotiable Instniments Act, 1881 (XXVI of t881^ protects the 
banker if he pays the cheque in due coufse and section \0,»ibid defines 
pa3nnent in due course as payment \aithout '^"negligence. The (English case, 
therefore, has no application in India. In this case it was alao iield that 
as far as cheques were concerned, section. 60 of the Bills of Exchange 
Act 1882 (45 & 46 Viet., c. 61) by iiBpJicj^tion repeated section 19 of 
'the English Stamp Act. 1853 (16 & 17 Viet! c. ,59). This Action deals 
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with drafts, bills or orders, drawa upon a banker and it provides that if the 
draft or order, when presented for payment, purports to be indorsed by the 
person to whom it is drawn payable, it shall be a sufficient authority to the 
banker to pay the bearer, and it shall not be incumbent on the banker to 
•prove’that any indorsement was made by, or with the authority of, the 
payec'or subsequent indorsees. It will be seen that this section does not 
cpntain any words rcqi^ring the payment tew be made in good faith or in the 
'ordinary course of business. If the case therefore fell within section 19 of 
the Stamp Act, no question cottjd arise as to what is payment in the ordinary 
course of'business. That Question •only arose because^ the appeal court 
decided that section 60 of the Bills of Exchange Act repealed section 19 as 
far as clieques were concerned and the former was the section that regulated 
the protection ,of the banker. 

State of customer’s account —^Thc question, as to whether the collecting 
banker should take into consideration the state of the customer’s account, is 
not quite free from doubt. ‘In Comtnissihners of Taxation v. English, Scottish 
and AUj^tralian Bank Lid., (J920) A.C. 683 (690), an account was opened with 
£20 and the next day a cheque for £786-18-3, payable to bearer, was paid 
in to the credit of the customer’s account. The Privy Council saw nothing 
in this to excite suspicion, or to create the duty of enquiry on the part of 
the bank. In Guardians of S». fohn’s Hampstead v. Barclays Bank Ltd. 39 
T. L. R. 229, however, *the same feature was one of the incidents which led 
the court to hold the bank negligent. Sir Jolwi Paget seems to support the 
view taken in the latter case. ln«any case, the collecting banker cannot shut' 
his eyes to transactions, oli an account incompatible, with the customer’s 
circumstances in life, known to the banker.') lalAoyds Bank Ltd. v. Chaptered , 
Bank of India, Australia and Shina Ltd. (1929), 1, K. B. 40, a cleric of the 
plantiff bank sent to the defendant bank Tor tile credit of his account, 
bank drafts drawn in favour of Lloyda Bank and immediately drew out 
money by payments to stock brokers. Tlic eburt held that the absence of 
inquiry as to tlic squrcc of such large amounts—sums incompatible with the 
customer's salary^oupled with the fact that his account was generally in poor 
condition, was negligence on the part of the defendant bank. It is, therefore, 
desirable thtit a senior officer should scrutinize periodically cheques paid in 
lor the credit of the customers (If the bank. • , • 

"Account Payee” cheques — ^As already stated, when a cheque is 
crowed with thd words "Account Payee” or "Account of X. Y.” it acts as a 
notice to the collecting banker not to collect the cheque except for the benefit 
of the payee or the person named and if the collfecting banker collects such 
a cheque on behalf of another person the collecting banker may be deprived 
of the statutory protection. 

Collecting Banker aifd his Customer. 

Due care and diligence in collection of cheques— Having dealt 
with the position of the collecting banker in relation to the true owner of ^ 
cheque, we shall now consider the question of the duty of the collectii^ 
banker to his’cusfomer. As his,customer’s agent, the collecting banker is 
bound to sHbw due care and diligence in the collection of cheques given {o 
him. If hedails in his duty, or ne^eefs to use the recognized channels for 
the purpose and, as a direct consequence of his negligence, his customer 
suffers a loss, the cc^lecting banker will be required to make good that loss. 
For instance if *a banker to whfom cheques have been given for collection, 
fails to present them with in a treasonable time,,by which term’is meant at 
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the latest the next working day after receipt of the cheque by the collecting 
banker, and in tlie meantime if the banker on whom the cheques are drawn 
fails, liis customer will hold the collecting banker liable for any loss the 
customer may sulfer as a rcsidt of the failure of the drawee bank. Another 
instance of lack of proper dilligence on the part of a banker is furnished iir 
I'ormati v. Bank of England (ly()2) 18 T. L. K. where a customer, of the 
Bank of England paid in a cjicquc for t'500 drawji on a bank in Norwicli, 
alternatively pavable in London. The collecting bank passed the cheque 
through country clearing, against the banking practice to such cheques 
through ton-nclcajfing. On the foUowii»g day, a chcfiuc drawn by the customer 
was dishonoured and the court held tlie bank liable to pay damages. 

Notice of disiioxoi k—S imilarly, the collecting banker slipuld show 
due diligence in informing his customer about the dishoifour «f a cheque, so 
as to enable him to rcco\er the amount from the parties liable on the same. 
Generally, bankers present the chcijucs to be coycctcd on the same clay on 
w’hich they are recciwd or on the* following working da\' if the two bankci>, 
the collecting and the paying, are in the same <?ity. If they are tu two 
dillcrcnt citio, the colle'cting banker slionicl !>cnd tjie cheques to his agent iir 
the town w'herc tlie particular branch of the drawee bank is, cither on Mil 
same day on which he receives them, or on the fidlowing working day. The 
same rule applies to the notice of dishonofir. It is contended that if :■ 
checpie is returned Ii\- tJic drawee bank to the eollectuig banker for coutiima- 
tion of indorsement or othe>-cause tci which he can attend without troubling 
his customer, notice,Jto the eflect should, nevertheless, be duly sent to the 
latter. Failure to do so .may result in the bynker having to suffer lo>s, if 
the q^heciue is returned a second time on some other ground. Such a notice 
may We given by a jx-rsonal communicatj.(m such as on the telephone, 
although it is preforabh'to give it in writing. Notice by telegram wouki 
seem to be good, Jnil it must be eonfinned !>y a letter. 

Position in‘case loi-LEcrixo and P-Wing dank is the same —When 
the cheque jiaid in hapiiensto be drawn on the same ottict of t?ie same bank, 
it can legally be lield ovei till the close of the follocVing wc.ikijig day. 
GencraJh' such cheques are honoured or returned before the close of business 
on the day they .'re paid in. Incase the customer asks for and is gi\en :• 
decisive .iuswer in the aliinnatiK" the cheque will h.ive^to be treated as paid. 

Collection of Customer’s Bills. *■ 

No LI.GUI. ODLIGATION TO coLLEt I BiELs --Although, strictly speaking 
bankers are not legally bonhd to collect bills for customers, no commercial 
bank in modern times can alford to refuse to render this service. This work 
is taken up by a banker not onlj' for the convenience of his clients, but al-o 
because it adds to his own profits, as he generally jnakes a charge for tin- 
collection of bills. Moreover, b\- offering this facility' a banker (is likch' to 
attract some new accounts as it gttierally happens, if an acceptor of a bill 
finds that a good many of his acceptances are lodged for collection with a 
particular bank, he may regard it more convenient to open an account with 
that bank and make payments of his bills by cheques drawfi upon tiie same 
bank or by mere transfer entries in its^ books. • 

Precautions, 

No STATUTORY PROTECTION— In collecting bills.a banker has* to satisfy 
himself that the title oi the person for whoi# he collects tllefti is not defective, 
as the .statutory protection afforded to coIIectIn|:‘banjcers by sedtion 131 of 
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the Negotiable Instruments Act, 1881_does„not cjstend to bills. Thus it will 
be noticed, that, in case the title of tRe banker's client to a bill collected 
for him by the banker turns out to be defective, as in the case of a forged 
indorsement on the bill, the ttun.xiwner can claim the amount of the bill from, 
the banker, who, in his' turn, can look to his customer for making good the 
loss to him* 

Presentment for acceptance —In case ihe bill is not already accepted, 
the banker has to present it for acceptance. Section 61 of •the Negotiable 
Instruments Act, 1^1 which goyems the presentment for acceptance runs as 

follows:— * • • 

• 

A bill of excliango payable after sight must, if no time or place is specified 
Ihcrein for presentment,^ be presented to the drawee thereof for acceptance, 
if he can, after r<MSonable search, be found, by a person entitled to demand accept¬ 
ance, withiiT a reasonable time after it is drawn, and in business hours on a business 
day. In default of such presentment, no party thereto is liable thereon to the 
person making such defaul}:. 

If the drawee cannot alter reasonable %earcli be found^ the bill is dishonoured. 

If the bill is directed to the drawee at a particular place, it must be presented 
at that place; and if at tlic due dale for presentment l^e cannot, after reasonable 
search be found there, tl’e bill ;s dishonoured, , 

• Where authorized by agreement or usage, a presentment thiough Clie post office 

bv means of a registered letter is sufficient. 

Without the consent of Ms customer, a banker must not commit the 
blunder of either agreeing to take a qualified acceptance, or taking the 
drawee’s cheque and giving the bill to him, as It would release the drawer 
aijd the indorsers of the bill^ • * 

Presentment for acceptance when excused —Presentment for 
acceptance is excused in the following cases:— 

(d) where the bill is payable on demiftid; • 

(b) where the drawee is either a fiptitious person, dead, insane, or 
baificrupt, or a person having no cSipacity to cn^er into contracts 
bv bills;: 

(c) where,^in spite of reasonable diligence on the part of fhe banker. 

• * the presentment cannot be effected; 

(rf) where, although the presentment is not quite regular, the drawee 
has refused to accept*it on some olher ground. • 

Advantages of presentment for acceptance at an early date— 
\\ hqther the banker holds an unaccepted bill as a holder for value or on 
behalf of his customer, it is very desirable that the same should be presented 
for acceptance as early as possible, firstly, because*, on the acceptance of a 
bill, an additional security is given to the banker by the drawee becoming 
liable on the same. Secondly, the banker is expected to act in a manner 
most beneficial to his customer’s interests. Thirdly, in case the bill is payable 
after the expiry of a certain period after sight, presentment for acceptance 
is necessary in cyder to fix the date of maturity of the bill and the sooner *it 
is presented ancl accepted, the earlier will it mature. It is, therefore, ttlP 
banker's duty to exercise care and promptness in presenting the bill for 
acceptance. In cUse the banker {ails in this duty, and, thereby, the customer 
suffers loss, ^he banker is liable to his customer.^ As to the period during 
which the bill, after its receipt, should Re presented for acceptance, it should 
be noted*th3t, generally, a bill is presentee! for acceptance either on the same 
day on which it is,received, <fr on the following working day, if the place 
at which it i^ to be presented js within the area of the banker’s call. Other¬ 
wise the banker sends it to his ^gent in the place where the drawee carries 
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on his business, as given in the bill. If the banker lias no agent at the place, 
the bill may be sent to the drawee by registered post. However, in deter¬ 
mining what is a reasonable time for presentment for acceptance, section 105 
of the Negotiable Instruments Act, 1881 requires that regard should 
be had to the nature of the bill and the usual c'ourse of dealing with 
respect to similar instalments, public holidays being cxceplfcd,. in the 
calculation of such time.' In exceptional circumstances, when prcscntmwt 
cannot be made„ within a reasonable time, the banker should infoim his client% 
or correspondent, from whom he received the bill. Ry section 75A of the 
Negotiable Instnmicnts Act, 1881, dekiy in * yresentmont for acteptance is 
excused, if the delay is caused by circumstances beyond the cofttrol of the 
holder, and not imputable to his default, misconduct or negligence. Thus, 
delay will be excused in case of sudden sickness or inevitable • afccidcnt or 
other reasonable cause, but presentment must be made with due diligence 
after the cause for delay ceases to operate. 

Acceptance need not necessarily be on the face of the bill— 
It is not noccssaiy tliat the acceptance must be o-a the face of tlie bill, 
although, generally, it is put there {Young v.^ Glover (1857), 3 Jur. N, S. 637). 
However, the acceptance, like an indorsement, should not be preceded por 
followed by a courtesy or other title, and, particularly, in case of bills payable 
after sight, the date of the presentment for acceptance should also be added 
to the acceptance. In order to make the accejitor liable, the bill should 
be returned duly accepted. >It is essential that, in all cases, the acceptance is 
on the bill itself, wlujther on the face or cki the back; otherwise it is a mere 
nullity [Aniesher Sorahsha ^^pos v. Khushaldos (fOktildas, 32 Bom. 247). But 
a foreign bill might even be accepted by letter {Hilling v. Dcvoitx (1831), 3 
M. & Gr. 565). It was held that the undue retention of a bill by the drawee 
might amount to an acceptance {Harvey v. Martin (1808), 1 Camp. 425), 
Hundies may be accepted orallv diy custom {Pannalal v. Hargobiiid 51 I.t^ 
250). In case of di.shonour of a bill by non-acceptance, it is the duty of the 
banker to return it to the customer. In case of forcigq bills, the banker 
should have them protested (sec Appendix A, Form Yo. 25 ,(«), post) 
or noted and a formal protest sent afterwards. 

Presentment for pay.ment —We shall , now consider the duty of the 
banker *vith regard ,to the pre^ntment of bills for payment. Section 64 of 
the Negotiable Instruments Act, 1881 lays down :— 

P^omibsory note.'!, bilK of exchange :ind cheejnes must be presented for 'pay* 
ntent to the maker, acceptor or dr.awcc tliereof respectively, by or on behalf of 
the holder as liereinafti.r pro\nded. In default of such presentment, the other 
parties thereto are not liable thereon to such holder. 

Where authorized by agreement or usage, a presentment, tlirongh the post 
office by means of a registered letter is sufficient. 

Exception —Where a promissory note is payable on demand and is not pay- 
. able at a specified place, no jircsintment is necessary in order to charge the maker 
thereof. , 

Presentment not necessary to charge the maker ok acceptor— 
Presentment for payment is not generally necessary to chap.ge dhe maker in 
the case of a promissory note, or acceptor ill the case of a bill, o». the ground 
that he is the principal debtor. Failure «to present the bill to him may affect 
costs of the suit, if the defendant on the suit being filed pays th€ a/nount in 
court. So far as the drawer and the indorsers arC' concerned, presentment 
for payment of bills is necessary, in ordentp hold them' lihble in the event 
of the-bill being dishonoured. 
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When and where should presentment be made? —Presentment for 
payment should be made by the holder, or by his authorized agent, during 
the usual business hours, on a working day, at the drawee’s place of business, 
if knbwn, otherwise at his residence. In case of bills, having two or more 
drawees not in partnefship, presentment must be made to all of them. When 
the drawefe is dead, presentment should be mS.dc to his personal representa¬ 
tive, if he can be found. ^ , 

Rules for fixing the dates of payment of bill»— Section 66 of 
the Negotiable Instruments i^ct, 1881 requires that a promissory note 
or bill of qxchange made payable at ^ specified period after date or sight 
thereof must be presented for payment at maturity. The rules for 
calculating the date on wlych an instrument is deemed to be at maturity 
are contained itt sections 21 to 25, ibid. Section 21, ibid., provides that in a 
promissory note or bill of exchange, the expressions "at sight” and "on 
presentment” mean on demand. The expression ‘.'after sight” means, in 
a promisso^ note, after presentment for si%ht, and, iji a J^ill of exchang e, af ter 
acceptojic^.^ By section 22 the maturity of a promissory note or THl of 
exchange is the date at which it falls due. Every promissory note or bill of 
exchange which is not expressed to be payable on demand, at sight or on 
presentment, is at maturity the third day after the day on which it is expressed 
to be payable. This provides for the three days of grace which must be 
allowed in the case of a bill or note which is not payable on demand, at sight, 
or on presentment. Section 23, ibid, provides that in calculating the date at 
which a promissory note or bill of»exchangc, made payable a stated number 
of months after date or aflej sight is at maturity, the period stated shall be 
held to terminate on the day of the month which corresponds with the daiy on 
which the instrument is dated^br presented for acceptance or sight >if the 
month in which the period would terminate* has no conesponding day, the 
period shall be held to terminate on the«last day of such month. Two 
examples will make the rule clear. A promissory note dated 31st January, 
1941 is made payal^e after one month ; February has no corresponding day, 
therefore .the note is at maturity on the 3rd March, 1941 (28tfi February, 
plus thft three days of grace). A bill of exchange is made payable three 
months aftef sight ; it is accepted on 31st August, 1940 ; it is at maturity on 
3rd December, 1940 (30th Novefnber plus th% three day§ of grace). Section 
23 deal,s with instrumeflats expressed to be payable after a stated number of 
months. Section 29 deals wifti instruments made payable alter a stated 
number of days and the rule is to exclude the first day. For example, a 
promissory note dated 24th January, 1941 is made payable twenty-one days 
after date : it is at maturity on 17th February, 1941 (exclude 24th January). 
A bill of exchange is made payable thirty days after sight ; it is accepted on 
31st January, 1941 : it is &t maturity on 5th March, 1941. Section 25, ibid., 
provides that if the day on which a promissory note or bill of exchange is at 
maturity is a public hohday, the instrumelil shall be deemed to be due bn 
the next preceding business day. In England the rule is somewhat differcKt 
according to which if the last day of grace falls upon a public holiday {i.e., 
Sunday orChi1stm*as or New Year.or Good Friday) the instrument is payable on 
the preceding business day; but when it falls on a Bank Holiday the instrument 
is payable the next succec^ng day.* 'fhere is no such distinction in India. 

NotIng and protesting —In the absence of instructions from their 
customers in respect of dishonour^ of inland bills, collecting bankers, do not 
generally get‘them noted, buf ^v^en a foreign bill is dishonoured, the hanker 
must have it protested, unless he has been asked by his customer not to do so. 
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Notice of dishoxour —Generally, when .a bill is dishonoured by non¬ 
payment, tlie banker, when lie is acting as his customer’s agent, should return 
the bill to him. In case the banker has discounted the bill and allowed hi.s 
customer to draw its proceeds, he should give notice of dishonour to one or 
more of the parties liable on the bill, if he is not sure of recovering the amount- 
from his customer. Howe\ cr, If the customer is good enough for the arnounts, 
the banker should return the bill to him and ask him to pay the amount of 
tlie bill plus interest and other charges. It is not ftccessary that the notfte 
should be in wi'iting, but the verbal notice in such cases should not be 
depended upon, in the event of the <jther phrty denying its receipt, evidence 
will have to be produced in support of it. Wltcn a bill is return^, it serves 
as a notice, but it is desirable that a separate notice should be sent along with 
it ; for specimen of Advice of Non-acceptance, *Non-paKmcnt of it Bill and 
Notice of Dishonour, .see Appendix A, Form Nos. 25 (b), 25 (c). post. The 
banker should see that the notice is properly addressed and posted. 

Pass-Book. 

Its con'TEXTs— At this stage of our discii^sioii of the subject^ it is 
desirable to consider the position of the pass-book in respect of its bearing on 
the transactions between the banker and his customer. This is a book in which 
the banker keeps a record of his customer's account for the latter’s use and 
is so called becau.se it passes periodically between the banker and his customer. 
Formerly, it contained a copy of the customer’s ledger account, as it appeared 
in the banker’s books and was headed thus; 

K. P. liASU, Esquire, 

* In a/c. with 

‘ The .A. B. Bank, I>d. 

Dalhou.sie Square, ('alculta. 







COLLECTING BANKER & CUSTOMER’S ACCOUNT 183 


The iibo\'e form represents the customer's a/c, as kept in the books of 
tlie bank and accordingly the items of receipts by the bank appear on the 
credit side and those of payments on the debit side of the account. However, 
nowadays the pass-book, used by most of the banks, contains entries as 
would be made by the customer in his books. In other words, it is a copy 
*of the tanker’s account in his customer’s book as given below:— 

A. B. Bank Ltd. 

m a/c. with • 

K. liasu, Esquire. 

Dr. ' • Cr. 


Date. 

l\irticula: 3 i. 

• 

Rs, 

A. 

p. 

j Date. 

1 P.T.rticiil,ir.s. 

Us, 

1 1 

P. 

1931 

July 1 .. 

To balance 

.soo 

1 

1 


1932 

JulV 5— 

By cjiequc 

! 

j 210 



• . 

4 __ 

» 

,, cash 

• 

200 

i 

- 

1 

• 

O 

• 





• 

1 



,, n.ilaiicc 

490 

0 

0 

1 

• 

7<I0 

; 0 

0 


1 

• j 

1 

,, btiKinou 

700 

• 

0 

• 

u 

i 


• 

• 

700 

0 

1 

0 


The debit and credit iteins'in tliis appear on the right and Ic^t sides 
Icspoctively, i.e., just the reverse of the fbrm in*which they were formerly 

i^iven. This facilitates the customer in uinlerstanding the state of his account. 

• 

Stati:.ments oe accox nts —Introduction of loose-leaf ledgers and the 
use of accouirting machines, have recently led some banks in western coun¬ 
tries to send statftnents of accounts to their customers daily or periodically 
•VS agreed upon. In case of foreign accounts, some banks make use of photo¬ 
graphy to save the labour of, writing statements cf accounts. The actual 
ledger pages are photographed by liank employees wko are expert photo¬ 
graphers and tlip resufting prints arc sent to the customers. 

•P.-tss-BOOK TO CONSTITUTJC AN AUTiiF-NTir KECORD —Sir John Piiget, 
'^peaking of the pass-book, says in the I.aw of Banking, 4th Edn., p. 1^4, 
“ Its proper function is to constitute a conclusive and unquestionable record 
of the transactions between banker and customer and it should be recognized 
as such.” In support of this view, he cites Devaynes v. Noble (1816), 1 
Mcriavale .580,535, in wldch the C ourt of l'hanccr\' ordered an inquiry into 
the nature and effect of the jiass-book. 'Jihe report to which reference* at 
length is madein the judgment says that, on delivery of the pass-book to the 
customer, he "examines it and if there appears any error or omission, brings 
or sends it .back to be rectitied; or if not, his silence is regarded as an 
admission tiiat the entries are coVrect.” However, in view of several decisiops 
on the subject, the legal position, in Ihigland as well as in India, is far from 
what is ftated above. 

In Kcpiigalia* Ruhter Eslotes Co. v. Naiioual Bavk of India (1909), 
2 K.B. 101(1, Mr. Justice Bnn^’_^aVl that lie knew of no authority in England 
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for the proposition that, when a pass-book is taken out of the bank 
by the customer or seme clerk of his and returned without objection, the 
account between the bank and his customer is regarded as settled and is 
binding on both. He added, "Ap.art from antliority, one has only to look 
at the facts of this case to sec how absurd it woul4 be to hold that the 
taking out of the pass-book an^ its return constituted a settled account 
(The Law of Banking by Sir John Paget (4th Ed.), P. 303). If, however, a 
business firm returns its jiass-book after ticking tli» entries, it is treated 
prima facie evidenre of tlic custemer having examined and passed as correct," 
the entries in the pass-book. . , 

Di TY of CvStOMER to examine Ills • PASS-BOOK RECOONIZED IN 
I'.S.A.-—In the United States of America, the point has been judicially 
settled in away favourable to the banker. 'Ihe^residiiy; judge, while deli¬ 
vering judgment in Morgan v. United States Mortgage and Trhtst Co. (1913) 
208 New York Rep. 218, said, " The depositor who sends his pass-book to be 
written up and receives it' back with his paid cheques as vouchers is bound 
to examine the pass-book-and vouchers and to report to the bank w’ithout 
unreasonable de]a 5 ' any errors which may be ‘ discovered.” As to the 
negligence he said, Negligence in this case means ithe neglect to do those 
things dictated by ordinary business customs and prudence and fair dealing 
towards the bank which, if done, would h.uve prevented the wrong doing 
which resulted from the omission.” 

Effect OF entries in 'luv pass-bcok—I n order to understand the posit ion 
clearly, we propose to consider the cfleets of.entries in the pass-book made by 
mistake, firstly to the credit of the customer and secondly to that of the banker. 

Entries favoe babee to customer— A^ the entries in the pass-book 
are made by the banker or his agent, the pass-book record can be used as 
evidence against the banker. In Akroherri {Atlantic) Mines Ltd. v. Eco¬ 
nomic Bank (1904), 2 K.B. 405 (f7l); see also Mauji v. The National Bank 

of India (1901), 25'Bom. 499 (515); it was held that, “The pass-book. 

belongs to the customer and the entries made in it by tlte baiik are state¬ 
ments on which the customer is entitled to act.” But the bankee may 
show that a certain entry was made erroneously, provided that the customer, 
relying upon the accuracy of the record, has not been adversely affecteci 
through the error, e.gr, when an Uncleared cheejue is entered in the pass-book 
as cash, the banker can show* the real nature of the entry and ha\'b the 
error rectified. If the banker has erroneously show'ii a larger credit balailce 
in the pass-book than is actually clue to the customer, who, relying upon the 
accuracy of the pa.ss-book record, draw's a cheque accordingly, the banker 
has no right to dishonour such a cheque. If he does so, he may be held 
liable to pay damages for the wrongful dishonour of his customer's cheque 
{Holland v. Manchester and JAverpool District Banking Co., Ltd. (1909), 25 
T.L.,R. 386). In determining this tjuestion of fact, a great deal depends upon 
wh^her the customer was led through the erroneous entry to act in a 
manner in which he would otherwise not have acted and whether such action 
has been to his detriment. , 

. WTien a banker discovers a mistake of this nature he should ihform his 
customer, and, until the matter has been cleared up honour cheques that 
may be drawn against the balance wrongly shown. • . 

yt has been held, that a fictitious entry madb by a' bank* employee cannot 
be relied upon by a customer who has not fecejved notice of the same, or 
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acted so as to alter his position {British and North European Bank v. Zalzstein 
(1927), 2 K.B. 92). 

V' Entries favourable to banker —As regards the effect of entries 
made in the pass-book favourable to the banker, it is not possible to define 
•with fifll confidence tlic extent to which the cjistomer is bound by them, but 
recent-rulings enable us to make the following general observations :— 

.. • Customer’s responsibility— ^Where tiie customer has ^o acted, as to 
render the entries a settled or stated accirant, and is guilty of negligence in 
regard to them, and as a result,* the banker's position is affected in a manner 
disadvantageous to him, probably the customer will not be allowed to dispute 
the accuracy of the entries. It is still doubtful what acts or omissions on the 
part of the custome:y are tarftamount to settlement of account, or to negligence 
in regard thereto. But it is certain, that the receipt of the pass-book by the 
customer, showing the balance of his account witl^ or without the cheques 
honoured and the return of the pass-bookito the’bank by him without taking 
exception to the entry under dispute, does not constitute such negligence 
(as will preclude him from dfsputing the same. In other words, the customer 
is not liound to examine the entries in his pass-book anck the banker, upon 
receipt of the pass-book returned by his customer without objection from 
time to time, is not entitled to infer that the latter has accepted the entries 
as correct {Chatterton .v. London and County Bank, Times (London) 
.21st January, 1891). , 

As against a number of decisions on this point* unfavourable to the 
banker, the following passage from the judgment givqp by the majority in 
the Court of Appeal in tne case of Vagliano Bros. v. Bank of England 
(1891), 23 Q. B.D. 243, is well v^rth noticing^: • 

"There is another point to be considered. The plaintiff from time to 
time received from the bank his pass-book? with entries debiting the pay¬ 
ments made, for which the bank sent the bills as vouchers, which were 
retained by tlfe plaftitiff when he returned, without objection, the'pass-books. 
It was.cOntendecT that this was a settlement of account between him and 
the bank, a»d that he had been guilty of such negligence with respect to the 
examination of the vouchers as would have prevented him from being relieved 
from the settlement o^account. But there was no evidence to show what 
as betwe-en a oustomcr and his banker, is the implied contract as to the 
settlement of account by such a dealing with the pass-book, or that, having 
regard to the ordinary course of dealing between«. banker and his customers 
the plaintiff had done anything which can be considered a neglect of his 
duty to the bank or negligence on his part.” 

In Bala Krishna V^manik v. Bhowanipore Banking Corporation Ltd. 
( 1932), 59 Cal. 662, where a customer used intelligently to examine the 
entries in his pass-book and dispute or call for explanation regarding them 
it was held that he could not afterwards complain about entries in the pass¬ 
book, where compound interest at monthly rates was being charged and 
debited. It ^as considered that continued and persistent acquiescence of 
this character gave rise to a presupiption that there was an agreement 
between the customer and the bank to charge compound interest, as was 
do^ in ttii^ case. 

yV Possible le«ai. recognitioi^—I t will be seen from what has been said 
above, that,-if the bankers Shc^'bed in establishing a custom, the courts may 
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give legal recognition to the same. When the case cited above went before 
the House of Lords, Lord Halsbury was in favour of the bankers, and said, 
•‘The false documents were paid, duly debited to the customer, and duly 
entered in his pass-book, and, so far, as the btinker could know or conjecture, 
brouglit to his knowledge on every occasion upon wirich the payment was 
made and the bills were returned.” Again he says, “Was not tlie'customer 

bound to know the contents of his own Pass-book?” 

• • • 

In no case fs a banker justified in withholding fi'oin his customer any 
.'.mount received for his credit, but omitted‘to be shown in his, pass-book, 
on the plea of acqi^iesccnce on the part*of the distomer. • 

Closing an Account, 

Determining f.\ctors —The following are the circumstances which will 
either necessitate a banker closing the account of liis customer or justify the 
stoppage of the operation‘'of the account :— a 

- 1. Notice given by the customer to the banker of his intention to close 
the account. 

2. Death of the customer. ' * 

3. Customer's insanity. 

4. Customer’s insolvency. 

5. Order of the Court, ( a garni.shce oidor. 

d. Notice received by the banker af an assignment made by the 
customer of his credit balance. 

ftiGHT ro CLOSE THE .ACCOUNT—Just as- a custoiuer has the right to 
discontinue his dealings and close his accouniwith a particular banker, the 
latter .ilso has the right to saj', whether or not, he would like to continue to 
have a particular person as his customer. customer may clo.so lii.s account, 
(I) if he is not agreeable to the terms such as the rate of interest and the 
bank chargos, (2) if he cannot get such facilities as are‘-ollernd to him by 
^ome other bankc'-, or (3) when his confidence in the hank'is shakeq ‘The 
•'ank may be unwilling to continue to act as banker to a particular person, 
•ijher because it linds that the person is no Jonger a dc.sirablc customer, as 
^or example, when l*e is convic1:ed of forging cheques or bilks, or if he is 
in the habit of drawing cheques without providing the necessary funds lor 
meeting them, or because his account is not a paying one. For a short 
method of the analysis of d(i)}osil<)rs’ account, used by the Federal Reserve 
Bank of New York, see .\ppendi.\ t.', post. 

.\DEtiu.\TE NoriCE HV THE ii.ANKER— Although a oiistomcr is generally 
.ot bound to give any special notice of his intention.to close liis account witli 
i particular bank, the banker cannot do so without giving a sufiicient notice 
:o tlie customer. The bank shoiiia honour cheques drawn bv the customer, 
[i(?fbre the receipt of the notice by him, if they .satisfy the conditions stated 
in an earlier part of this book. /As to what is an adequate notice depends 
upon the circumstances of each case such as, the nature of fhe business, etc; • 
{Prosperity Ltd. v. Llonds Bank Ltd. ^(1923), 39 T.L.R. 372), ’The faef^/ 
of the case were as follows : —Soon afteV the formation of tlie plaintiff*^ 
•rompany, the manager of the defendant bank at the V^ictoria Street-branch 
was approached with a view to the opening of a *bankyig account. The 
"snowball” scheme of insurance wa‘; e.\plainftd-tj),him in detail ;-r- 
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(;)n payment of {1 15s, a subscriber to the scheme would receive a book con¬ 
taining ten apiilicatioii forms, valid for one year. Each new subscriber obtained 
by the first subscriber would fill up one of the application forms and go through 
the same process. The first subscriber w<juld thus create a ‘family’ of subscriber.s, 
termed ’ilcscendants’. The maximum number (in theory) of ‘descendants' from 
Vie fir.st subscriber would be 10,000,000 and each ‘descendant would be a subscriber 
intraduced by the first sub.scriber, with tlie result that the first, subscriljer would 
be credited with 2s. commission in respect of every one of his ‘descendants’and 
each of the membt^s of the‘family’ woul<t himself become the originator of a 
similar family. When the sum of consisting of these comipis.sions was placed 
to the subscriber's credit, that amount would be paid to tlie insurance company 
associated with the plamtitt efimpany as the single premium tor a ten years’endow¬ 
ment .assurance of ! 10 in fa our of tl?e subscriber, and the ntxt would secure a 
■second policy and soon, but of the 85s. paid by a subscriber, 16s, would be 
credited to him towards payment of tlie policy premiums, 14s. would be applied in 
payrtig the 2s. c^mmissiems, and 5s. would be paid to tlie jilaintiff company for 
expenses Snd profit. 

On behalf of tlie defendants, he agreed to open an account, to receive 
applications from subscribers to the plaintiff company, and to allocate 
the moneys received from yiem in accordance witl* the rules of the plaintiff 
company. On 14th Fcbruaiy, 1923, a letter was sent by the head manager 
of the defendants to the plaintiffs, telling them that tile defendants would 
cease to act as bankers to the plaintilfs after 14th March. At the time 
of going to court there was » .sum of about £7>0<J0 deposited to the credit 
of the plaintiff. Justice McCardio, who gave the judgment, had no 
doubt that the manager of the defendant baiik was fully aware of every 
detail of the scheme and that hew agreed to open the account with a full 
k*nowledge of its documcnls and of the course of dealing and business to 
be followed by the plaintitf*company. 'I'he sclicme was launched after the 
opening of the bank account. ‘At the time when the defendants iiroppsed to 
clo.se the account, there were scattered ih various parts of the world, a 
number of apjilicatioii foims and painjiljlcts and rules of the company and 
those rules provided, with the knowledge* of the Lloycjs Bank, that the 
moneys payable ipjdcr (he scheme, i.e., the 35s, of each subscriber, .should be 
paid intoJiheLloyilsBank. As the bank was to keep the moneys m a certain 
way, u^on certain accounts, and to tleal with them in a specified manner, it 
made itself* a prominent and important essential of the .scheme. Having 
regard to the knowledge and aiffiroval in llvi first place of this scheme, by 
tlic Lloyds Bank and having regard to their knowledge *as to the extent to 
whj,ch"thc credit balance of th» company was interwoven with the "snowball” 
scheme, the bank's notice to close the plaintilfs' account amounted to a 
repudiation of the contract. In the court’s opirfion, a month’s notice by the 
defendants to discontinue the account was not, in the circumstances of 
the case, sufficient. 

UXDESIKABI.E AXD ^)]i.STIKATK (T’STOMEU—WilCll a CUStomcr fails tO 

close the account even after the expiiy of the reasonable notice given to him 
the banker caik close his customer’s account by returning the amount at 'his 
credit and ask him to return the unused cheque forms supplied to hTm. 
However, to avoi^l chances of litigation he .should refuse to accept more credits 
for the account of that customer and await the exhaustion of the cheque 
forms already supplied to him. ^ , • 

Death of custoaiek —The death of a customer tenninates tlie authority 
given by him and theoretically operates as an automatic countermand of 
outstanding checfln^. It is, howej’er, the notice of the death that I'cvokes the 
authority td pay cheques. * •, • ■ 
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Customer’s insaxity —The customer’s insanity should automatically 
terminate the authority given to the banker to act'as his customer's agent 
(Yofigr V. Toynbee (1910), 1 K.B. 215) but it is contented that a bankers 
position as a mandatory is not necessarily governed by the same considera¬ 
tions as affect his agency. It is, therefore, considered tlftit banker s a.uthority < 
to honour his customer's che(|tios is only revoked by notice of 'insanity. 
Bankers treat their customers ^as sane unless there is a fairly conclusive 
evidence in supgort of customer’s insanity. Courfs usually appoint com- • 

mittces of the lunatics and banks can deal safely with such committees. 

• *’ • 

IxsoLVEXcY cib WINDING UP—Insolvency‘ill the case of ordinary cus¬ 
tomers and winding up in case of corporate customers tenninate the authority 
of the banker to pay cheques or to accept or honour bills w to take any other 
action on behalf of such customers. 'I hc banker is bouncf to transfer to the 
official assignee, receiver or liquidator, the credit balance if any, in the 
account of his insolvent •customer.^ We have already dealt witli the acts 
of insolvency upon which a petition for adjudication can be founded. The 
banker, therefore, theoretically cannot deal with ouch a customer’s property 
or honour his cheque.s if he has notice cither of the petition or an available 
act of banknlptcy on the part of his customer as by virtue of the doctrine 
of " relation back ” the title of the official assignee will not commence from 
the date of the order of adjudication but will “ relate back ” to the first 
available act of bankruptcy. 

Garnishee orders —If a banker is served with a prohibitory order in 
garnishee proceedings fn e.xccution of a decree of a civil court, such an order 
necessarily precludes tlie banker from honouring tlie customer’s cheques after 
the service of the order. It depends upon the terms of the order whetlier the 
whole credit balance of the cu.ston'ier is garnished or whether it is applicable 
to a part of the account If the prohibitory order does not specify the amount 
then the order will apply to the whole account. If, on the other hand, the 
banker is prohibited from parting wdth a named sum he nqi^d only car-mark 
such a sum and may honour the customer’s cheques out of the balani:e. 

Assignment oe an account —If a customer assigns his credit-balance to 
a third party, who gives notice of the assignment to the banker, the latter 
mtist pay the money ^o tlie assignee, the assignor having no right over the 
balance after assignment. If the banker, however, receives no notice df the 
assignmerit he will be protected if he goes on honouring the customer’s cheques, 
as the assignee’s title as against the banker is not complete without notice. 

Right to the credit balance in the case of customer’s death. 

Normally, if an account is closed by a banker upon receipt of a notice 
regarding the death of a customer, the duly appointed legal representative of 
the latter is the proper person to whom the credit balance should be paid. No 
oi^else has any claim against the banker in respect thereof, unless it can be 
shown that the balance represents trust money to which the claimant is 
entitled, or that in the matter of that account, the deceased cus;;tomer was 
re^ly an agent of his principal, the claimant. With a view to making the 
position clear we give below some cases:— * 

The plaintiff, who had been the farm bailiff of Lord Do L’Isle, after his 
employment in that capacity had ceased or been modified, received a cheque 
for £180 in payment for wheat which he had sold on account of his employer, 
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while acting as bailiff. Lord De L'Isle wrote instructing the banker to hold 
the balance of £128 for his own account. It was held that the plaintiff 
could recover the sum and that Lord De L’Isle had no claim ITassel v. Cooper 
(1850), 9 C.B. 509). 

* In the case of Societe Coloniale Anversoisev. London and Brazilian Bank 
(1911). 2 K.B. 1024 (1030), the plaintiffs had provided moneys for working 
tiieir mines in Brazil by^emittances sent to the London and Brazilian Bank, 
the defendants, for the plaintiffs’ account, upon which a p'erson whom the 
bank knew to be their agent was to draw for agency purposes. The plaintiffs 
dissolved that agency and re guested fiic bank to hand over the balance stand¬ 
ing to the credit of their account to another of their agents. The bank refused 
and plaintiffs claimed the amount. Judgment was given in plaintiffs’ favour 
becaiisc the cmitract was between the bank and the plaintiffs and not with 
the agent and the b.ankcr is justified in refusing to recognize the claims of 
a third party that the mor-^y held in a®L ordinary'account in the name of a 
customer is held in tiust for him. The third party may, if he chooses, file a 
suit Against the customer for a declaration of his ^rights but the banker is 
entitled to ignore his cla’ms witliout the order of a*competent court (I'assel 
V. Cooper (1850), 9 C.B. 509). 

..'i' To DEMAND PRODUCTION OF PROBATE OR LETTERS OF ADMINISTRATION 
—The banker should d*cmand production of the probate or letters of adminis- 
.tration, which will specify the person to whonvhe can safely pay the balance 
of the deceased customer in his hands.By paying thj balance standing to 
t*lio credit of the deceased customer to 6ne of tjie sevjeral executors or admi¬ 
nistrators, the banker is discharged. • 

• 

Set-off —set-off must be in the form of a cross-claim for a li<fuidated 
amount and it can be pleaded only in respect of a liquidated claim. ' Both 
the claim and the set-off must be mutual* ^bts, due from and to the same 
parties, under the same right. A claim by a person in a representative 
capacity cannot b5 set-off against a personal claim. Thus, if A claims Rs. 500 
as thej^)cflancc due to him from his banker, while as trustee of B, A owes to 
the bankcr»Rs, 300, no set-off can be claimed by the banker. Even a claim 
against the estate of a deceased customej cannot be set off against ^ a 
debt, which was due.to the customer from his bankeF, during the former’s 
lifc-titne. Whether the accounts are with one or more offices of the banker, 
it does not materially affect tne position in any way. 

• 

Recovery of Money paid by Mistake. 

Legal position not well defined— Before closing this chapter, it will 
not be out of place to epnsider the question of money paid by mistake. It 
may be stated, at the butset, that the law with regard to it can hardly be said 
to be in a settjpd, or a well-defined condition. If a banker sometimes makes 
a payment by mistake, he naturally desires to rectify the mistake andreedver 
the amount if possible. As to what circumstances preclude the right of 
recovery dods not seem to be clear, as far as the judgments given in decided 
cases go. However, certain general principles, which determine whether* or 
not monejr paid by mistake is recoverable, ar^iven below ;— 

Money received mala fide recoverable — Firstly, it should be noted 
that, if a person* receiving payjntnt is aware of the fact that he is not entitled 
to the same, the payer’s ri^t ^o claim the amopnt from him is indisputable,' 
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On the other hand, if the payer is subject to a duty as against a payee to 
inform him of the true stat^'of the account, which is in clfect a duty not to 
make a mistake fact in Uiat regard and the pa 5 ’ce’s position is altered, the 
money cannot be r^covered'^ack.* In Skyn'jig v. Grcemcqod (1825), 4 B.C. 281,^ 
an army paymaster, the plaintiff, oveipaicl through a mistake oj fact the' 
defendant, a major in the army. The defendant was held entitled to assume 
That the plaiutiil had performed his dutj' and ha\ing himself spent the_ 
money overpaid,'on the assumption, he was held not liable to refund to the 
plaintiff. So. again. \n Holt x. Markham (1923). 1 K.B. 504, a v.cry similai 
case where an air-force ofticer was ovcfpaid thfough a mistake in, the inter¬ 
pretation of certain war office regulations it uas held in the first place that 
this was a mistake of law but, c\ en if it was a misjake of fact, yet tlui plaintil! 
was estopped. The payer in that case also was under a dut^ to the payee Tdmost 
exactly similar to that in Skyriag \. Greeimooit. In Deutsche Bank v. Beriro d- 
Co. (1895). 73 L. r. 669.^»<i4 ga\ c a bill to de(pndants for collcctioir and 
defendants gave it in .turn to the p/aintifls for a similar purpose. Plaiutiil." 
informed the defendants that the bill w.is paitl ant;! .selit a cheque to tlrem in 
payment. PefendatTts in turn informed A about the |)ill being met and gave .-I 
credit in the-account. The bill wa.s not paid in fact. It was held that there wa> 
a contractual duty on the part of the plaintifls not to make a mistake and the 
defendants were held not liable to refund the a'mount. In Staudish v. Ross 
(1849). 3 Exchange 527, where there wa." no breach of duty by the payer, 
the court held tliat where money is paid over under an ordinary mistaki- 
of fact, it could not \je any bar to its recovery "that the defendant hafi 
applied the money in the meantime to some purclia'^e which he otherwise couh' 
not have made and sc> could not be placed in stalw^ quo." 

) , 

Mi.sT.-VKL TO nr of f.vct— hicoudly, the rhistake, under which the mone\ 
has been paid, must be one of fac,t and not of general law, .so as to entitle 
the banker lo recovei the same. “ For instance, if money due to Kishori Eal 
has been paid to Prag Xath, the mistake, underlying thepaymrnt, is one ol 
fact, and, therefore, the amount is recoverable. On the pthei hand, if ;< 
person happens to pay a debt in ignorance of the law of limitation, the'.noney 
thus paid cannot be recor'ered. li\ Holt v. Markham I' K.B. 504, 

wjierc M( s.srs. Holt iX Co., the tpmy agents bverjiaid/744 into defendant’s 
account owing to a fiiisapprehension regarding ceitaiK war oflice orders, it 
was held, that the liaymeut was not made owing to a rnistake'bf fact. \\*hen 
there is a mistake of fact and law a'' well, according to Wright J. in Home 
and Colonial Insurance Co. v. London Guarantee d- Acc. Co. (1923), 34 
(-om. Cases, 163, the money is not recoverable, unless it can be proved that 
it was the mistake of fact which led the plaintil! to make tlie payment.- How¬ 
ever, the tendency seems to be towards a liberal view, that a mistake of fact 
is such as would ordinarily include a mixed question of fact and law. 

’ Mistake to nr. ni TWEEx tiieS'ARIv fayiat, and thic fartv receiving 
M bX'EV— Thirdly, \\\o mistake must be between the party paying and the 
/party receiving money. Thus, when the mistake lies between the banker 
and his customer, i.e., the dniwcr of the cheque, the banker cannot recover 
money paid by mistake to an innocent.ho41er. For instance, if a banker, by 
misreading the balance at the credit of liis customer’s account, pays a cheque 
and afterwards discovers the mistake, the banker cjinnot recover the money 
from the recipient even if the mistake is cyscovered immediately after the 
money .is handed and before the recipient hasTeft the premises {Chambers v. 
Miller. [1862] B.C.B.X.S. 125). In Well Blundell v. SynoU (1940), 2 All. 
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E. R. 580, the term *' mistake as between the parties ” was subject to a very 
close analysis and the conclusion reached was that when the payer was under- 
a legal obligation to pay, the mistake must be deemed to be between the parties,. 
The‘facts of that case were that plaintiffs were first mortgagees of certaih* 
j)roperty of which the defendant was the second mortgagee. The mortgagor 
having defaulted, the plaintiffs exercised theh power of sale. The proceeds 
of the sale amounted to £6595. The plaintiffs were entitled to retain out 
pf the fund what was "due to them, namely £6000 as pgncipal and £294 
as interest. They were, therefore, bound to account to the defendant foi 
the surplus*. By mistake the "[jlaintiifs paid to the defqidants the sum of 
£413 though the surplus in'^ iheir hands was only £301. The mistake 
arose out of a miscalculation of the interest. The plaintiffs having discove¬ 
red the mistake witl^in ten (fays, claimed £112 as moneys paid under a mistake 
of fact. 'J'he defendant contended that this was not a mistake between tlic 
parties because it concerned the amount of the interest due to the plaintills 
^from the mortgagor, with which mistakothc defendant had nothing to do 
The court held that the cases which seem to lay cibwit this principle turned 
on the fact that the payer *in those cases was und^r no obligation to pay to 
the payee., For instance, m Chambers v. Miller {p. 19(>^ sypposing the 
banlccr had made no mistake whatsoever, still the payee was not entitled to 
demand ])ayment from the .payer, and if the latter nevertheless pays and 
there happens to be a mistake. i> is not one between the parties. But where 
the mistake is one affecting obligation, then tlj,ere is a mistake inttr partes. 
On the point of estoppel, the coujt held that the plaintiffs were not subject 
t» a duty as against the defendant not to make a misfSlce {Skyring v. Green- 
uood) and as there was no eft her circumstance operating as a bar to recc^\'ery, 
the claim of the plaintifls was<lccrccd. ‘ Before 1926 there was a great body 
of authority in favour of the view thatr when a person to whom money had 
been paid by mistake had been misled by the payer’s conduct and on the 
faith of that conduct had acted to his own detriment, the payer could not in 
law insist on repavment. 

• ' • • 

In R* E. Jams JJd. v. Waring and Gillord I.td., !.l926j A.C. 670, the 
House of Lords set the controversy at rest by upholding tlie principle of 
Kelly V. Solari (1841), 9 ^r.\V'. 54, to the effect that however grossly 
negligent a payer may be and whatever laSies he ma^have been guilty eff, 
he is entitled tc^recovA- if he had paid the money under a mistake of fact, 
pr^.ided always, that he owes'no duty to the payee not to make a mistake. 
As alrca(ly e.xplained, negligence in the sense of carelessness is immaterial 
in law unless there is a duty or obligation to take care. 

Exceptions —No recovery of money, paid by mistake, is permitted in 
the following cases :— ^ 

1. W hen it is paid on a negotiable iiii^trument. 

2. When the mopey was paid to and received by the payee, not cTS'a 

principal, but as an agfeht, and the agent had paid the money over to the 
principal or had* otherwise materially prejudiced his position by relying on 
the payment, before he received n(3tic§ of the mistake. . 

Paymims’t on negotiable instrument —As far as the first point 
concerned, the judgmei^t in Cocks v. Masterman (1829), 9 B. & C. 902, 
enunciated the pdn^iple that thg bolder of a bill is entitled to know on the day 
on which it "becomes dup, whether it will be honoured or dishonoured, and 
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that if he receives tJie money and is allowed to keep it during the whole of 
that da 5 '^, the party wlio paid it cannot reco^’er it. In London and River Plate 
Bank v. Bank of Liverpool (ia96), 1 Q.B. 7, Mathew J. expressed the view, 
that money paid on a negotiable instrument to an innocent holder could not 
be recox ered, if such an interval of time had elapsed arfto prejudice his righte 
against previous parties. Thifprincijde underlying the decision iS that the 
holder of a bill has a right to^ know delinitely the fate of the bill when due. 
His right of recourse against prior indorsers dejionds upon the bill being 
dishonoured and due notices of dishonour being given to them (section 35 
of the Indian Negotiable Instruments «\ct). *1| the bill is honoured in fact, 
the liability of the indorser does not come into existence at all, and the holder, 
if he is compelled to refund, would be materially prejudiced. This principle 
will not apply where there arc no prior parties. Acoordinaly in Imperial 
Bank of Canada v. Bunk of Hatnillon, \ 1903] A.C. 49, where money was 
paid under a mistake and notice was given to the payee the next day, it wms 
held that the money was nevertheiess recoxerable, as the payee was in no 
way prejudiced. ' ' . 

In RaghunaiJi ^Rithkciran v. The Imperiair Bank of India (1925), 
27 Bom. L.‘ R. 1229. 1236, the plaintiffs, had by mistake accejded a 
//aarff w'hich w'as not draw'n ujH)n them and had, in the usual course, paid the 
amount to the defendant : on discovering the mistake about a year later they 
claimed the amount from the bank. The Bombay High Court, while up¬ 
holding the judgment of the 'Chief Judge of the Small Causes ( ourt, who had 
dismissed the jdaintifis’ claim, obseiNcd' that the fact that the plainti'fs 
accepted the position as drawees of the Jinndi, ectablished for the time being 
mutrtal relationship between themselves and the bank, which fact cast upon 
them the duty to inform (he bapk, within a reasonable time, that they liad 
accepted that position under a mistake of fact. The gross carelesness on the 
part of the plaintiffs in not detecting the misiakc immediately and in not 
intimating within*a reasonable time, after they had discovered the mistake, 
to the defeijdants, disentitled the plaintiffs to recover t<ie mfiney from the 
bank. This view seems to be inconsistent with the authorttatix e prppouncc- 
ment of the House of Lords in Warings v. Jones already rcferred,to. 

, Exception’ does not extend to FORr.i?D and other non-negotiable 
INSTRUMENTS —It slTould be noted, that this exception to the gcner^al rule 
regarding the recovery of money paid by mistake, does not f*xtend to ^ses 
xyhere either the instrument does not possess the characteristic of negotiabi¬ 
lity or where the material element, supposed to be genuine, turns out to be a 
forged one. Thus, the existence of a forged signature, whether of the draxver 
or indorser on a bill or cheque, is a mistake of fact betxvecn the person paying 
the money and the jKjrson xvho j)resents the instrument and receives payment. 
Thus, if the draxver’s signature on a cheque turns out to be forged and if 
there be no indorsement, such an instrument cannot be regarded as a nego¬ 
tiable one. However a document, which is originally sliam as w^-uld be the 
case xyith a cheque bearing a forged signature of the drawer, can become a 
negotiable instrument, at any rate, by estopijel, when a pefson* can acquire 
sqmc right to it. For instance, if the cheque referred to above, is*transferred 
by the payee to a third person, the latter cah treatitasa ncgotiable^nstrument, 
as far as the former is concerned, and, therefore, the right to recox>terwilI not 
apply to such an instrument. However, where tiie in^rumqji^. is a mere sham, 
it may be asked whether there is any extepti^n to the rule,, where the 
payment is iiiade by the banker, relying upon (iis customer’s signature. The 
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practical utility of this question is doubtful, as generally, such instruments 
either bear some indorsement, or if the payment is made to the fraudulent 
party who would not, even if found, be worth the banker’s while to proceed 
agains’t. Although, as between a banker and his customer, tlie f')rmer is bound . 
l» know'the signature df the latter, the paying banker owes ii>) such duly to 
the holder df a cheque. However, in cases of'gross caielessnes-j on the part 
of tlic banker, as between ^lirn and tlie person .who has received the payment 
thereby, it would be unfair to allow the banker to recover the money paid 
by him. For instance, if there is,a glaring dissimilarity between the signature 
on the cheque and the speevnen sigfiature supplied to Ifhc banker, the 
banker's failure to compare the two signatures is considered ii departure from 
ordinary practice, and thcreh^ro, he cauimt be allowed to rc.:over the amount 
received by an i^mocewt person. 

The other Jc.xci'rrioN —The other exception tp the rule regarding the 
recovery f)f the money is fairly simple. 11^ the money has been innocently 
roceivcj by an agent who ha^l, before receiving notice of the mistake, paid 
it over to his principal or otherwise materially and»irrevocaldv altered his 
posjtion, the recovery from ilic agc.nt cannot be allowed. ’■ • 

Whether .MONEY REc'EivEj) as principal or .agent -The fust question 
t«) be considered in such eases is whether tin; money has been received bv the 
person to whom it is ])aid, as an agent or princij^al. 'I he mere fact, that by 
a payment of money into a bank for the credit of a certain customer, the bank 
* bad undertaken to honour that cnsfomer’s cheque, is iifA hold to be a valid 
defence to a claim for recovei y by the party, wbc^liad paid tho money to the 
bank by mistake. [Admiralty (.iommissioners \. Xalinnal Proviraial Union 
Bank, 38 T.L.K. 492). In Kleimcort v. D/ci/o/) linhhcr Co. {19U7),*23 T. 
L.R. 396, one Mr. IJrandt served Dunlop Rubber Co., nitha notice that 
itfr. Kramriseh had assigned lo him /3 ,TmJ<) which the Dunlo!) Rubber 
ComiEiny owed to Kramriseh, who also directed the Dimlf*p Rubber Co. to 
pay the money*to Mi* Brandt. 'I'lie eompany had a previous general order 
from KrijnTiiseh to*pay money due tohim, to Kleinworts who were linancing 
him in various transactions. 'I'he Company, through the mistake of one of 
their oflicors, acting on the g<»neral iustnmlions of Kramriseh, paid the 
amount of £3,000 by chyquc to Kleinworts. Brandt liled* a suit against the* 
company for th» assigned debt, and obtained judgment in his favour. 
Thcri?alter Dunlops brought a suit against Kleinworts for £3,000 paid to 
them by mistake of fact. Dne of the most important points at issue in the 
case, was, whether Kleinworts had received the money as agents for 
Kramriseh or as principals. The Court held that in receiving money, 
Kleinworts had acted as principals, and, therefore, they were liable to repay. 
The following remarks of Bbrd Atkinson, who reviewed the pre\'ious decisions 

Oil the point, make the position quite clear 

• 

" Whatever may in fact be the true position of the defendant in an actidli* 
brought to recove^ money paid to him in mistake of fact, he will be liable 
to refund it i^if be established that he dealt as a principal with the person who 
paid it to him. Whether he will be lig.blc if he dealt as an agent with such 
a person wHl depend on this, whe'ther, before the mistake was discovered, 
he paid over*the money he received to the principal or settled such account 
with the principaUa# amounts *to payment or did something which so pre¬ 
judiced his position that it wopW t)c inequitable to require him to refund.” 

13 
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It is quite clear from the extract given above, that, if the defendants 
had received the money as agents and had done something to prejudice their 
position, the judgment would not have been given against them. 

t 

No LIEN OR CLAIM FOR A SET-OFF WHEN MONEY fS PAID BY MISTAKE BY 
A THIRD PERSON— It must aUo be noted that a banker to whom money'is 
paid by mistake, cannot set up a lien or claim a set-off, which ‘ he can 
othenvise do against his own customer, even whero the money is paid to 4;he 
banker as an a§cnt for that customer. Lien can only extend to the customer's 
money or securities, but not to the money which is paid by a mistake of fad 
by a tJiird persod, as it belongs to hi!n and nbt to the customer. 



CHAPTER VIII 


EMPLOYMENT OF. FUNDS 

We have, so far, cohfined our attention 'mainly to such functions of the 
banker as enable him to obtain funds. We shall, hereafter" proceed to con¬ 
sider the principles of law and the prytice pertaining to ^he employment of 
his funds.* Before dealing with the different forms in which the banker's 
funds arc employed profitably, it will not be out of place to consider the 
purposes^for which ^anks lA;ep their reserves and the considerations governing 
the size of reserves. 

Reserve —From the pp.:ceding chapters it mVist have been clear, that, 
in India before the war the liabilities of a banker wero largely in the form of 
deposits payable after th6 expiry of a period. In addition to the funds 
required for meeting the demands of the depositors who wish to withdraw 
their deposits—fixed and current, bankers have to keep funds for meeting the 
requirements of such customers, as may want accommodation in one form or 
another. It is, therefore, necessary for a banker to keep both in his own 
vaults, as well as with his bank,—generally the central bank of the country— 
such amounts as he may consider sufficient for his day-to-day requirements. 
These funds are known a» cash reserve and arc regaiidcd as his first line of 
defence in times of trouble. The following table shows the percentages of 
cash to deposits held by certain classes of banks, in India. * 

Percentage of rash to Liabilities on Deposits of the several classes of 
banks in India on 31 sfi December, each year. 
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Reservit problem —The problem of reserve is one of the most difficult 
questions whicli confront a banker. The profits of a commercial bank depend 
primarily on the utilization of its funds, while its ability to meet the demands 
of its customers is closely related to the reserve he keeps. The success*of a 
bank is, therefore, largely dependent on I he one hand,’upon the capacity o£i 
Its reserves to meet the demailds th.it .irc likely to be made on*it, andon 
i1ic other, on its reserve not bqing uunocessarily too large, because a reserve, 
necessary though it is, is after all money lying idle and is coiLsequently- 
unremunerative. No definite rules can be laid down as to where to strike a 
balance between rt'serves which are uiviecessarily large and those which are 
dangerously small : reliance has to bo placed, of course, on thti guidance 
odciod by experience and sound common sense. It is dilticult to lay down 
any hard and fast rules regarding the re.servc ti bank i#houlcl keef), because 
not only doe.s the amoimf of cash reipiin d bv it \ ;iry from time to time, but 
the needs of dillcroni cla.'jses of customers aho aiiu-r at the .same time. How¬ 
ever that may be, it is s(ill possible'to foresee softie of the demands. 

Di;MAxr)s titat can be fori'sicex —By looking at the fixed depoj;ii.s and 
bills payable diaries .iml the finance book, a.b.Liiker can easily estimate the 
maximum amount that mav be required at an}’ time for meeting the demaruls 
with regard to these. As reg.irds the fixed deposits maturing during a iiarti- 
cular week or month, he m ly not be sure wh.it •itereentage will be withdrawn 
on maturitv, but in the absence of any speei.d reasdn for the loss of public 
coniidencc in the bank, most of them may be expected to 'oe renewed. 'I'o 
estimate hi.s needs in ^liis respect the banker will relv, as has been said, on Ins 
experience. If, how<-\;er, tli^-banks of the .san^i status or government raise 
thcir»ratc3 of interest on short term borrowiaes. tixed deposits of a banker 
may baallected unless he too .also agrees to ofter higlier r.iies of interest. For 
instiince, as a result of thft issiie'of post.d casli certificates, giving a yield of 
6 per cent, free of income-tax, (»j\’ernment attracted some >’e.irs ago fairly 
large amounts of money, a portion at le.ist of wliicli w.udvl oilu rwisc have 
tiown into the vaults ot the ]>aiiks. Similarly, the iss’^e of treasury bills, 
yielding attractiv'c rates of intcre.st, helped to divert fimd^ Worn banks to the 
Government. Again, some of the demands are more or less regnlaf. For 
example, a banker in England, knows that on every Satnnl.iv, his* customers, 
wiio emoloy labour, require certain sums of money for the p.ivment of wages. 
Similarly, in India, ^^lere salaries and wages are usuatlv paiil once a iponth, 
demand for funds for their payment, generally in the first week of egerv 
month, may be more or Icss accurately gauged. Tlierc are certain other 
periodical dem.inds, for which the bankers arc usually prepared. For instance, 
bankers in Engxnd know beforehand, tliat they have to jiay out large amounts 
of cash before the Bank Holiday in August, and the Christmas holidays in 
J.)eccmber. In certain parts of India, bankers li.iv^ to meet a large demand 
for cash just before the Diwali—an important Hindu festival and the New 
Ycilr’s day of the Indian business dbmmunity. Sometimes, it also arranged 
With customers keeping large balances, that they should inform their bankers 
beforehand, if they wi.sh to withdraw at one time amounts exceeding rupees 
one lakh or so. , • • 

Imj^ortant Factors Governing Cath Reserve. , 

With regard to other demands, wc give below the principal citumstances 
Mhicli influence the reseive requirements. 

Habits qf the customers, and business t:QMDiTioNs of the •locality_ 

In a general way it may be said, that the amoflnt of reserve required 
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by a bank depends upon the habits of the customers and the business condi¬ 
tions of the locality,which the bank is serving. Thus, in a manufacturing 
and commercial community, where exchanges are numerous and rapid, it 
mi^t be necessary to maintain a relatively larger reserve than that in an 

• agricultural community, among the members of which the exchanges are 
less frjcquent. It is for this reason, that the reserve requirements under the 
Federal Reserve Act, 1913, differ for banks in different classes of cities and 

• towns, rifle 198, post.* On the other hand, in an agricultural country 
like India, the demand for currency during the busy season for financing 
ccrtairi crops may be so large to rcqjiire the maintenance of a larger reserve 
than at other times. 

UsE*oV- CHKOUE CURRENCY —Where the cheque currency is popular, 
the need for hand t5 hand currency is less and consequently smaller reserves 
will suffice, because jiaymcnts for these cheques will, to a very large extent, 
be made by transfer entries in the boo^s of the'bank. For example, if 
Mr. G. W. Katrak draws a cheque in favour of Mr- R, N. Desai, where both 
of tht?™ arc customers of emc and the same bank, no cash will be required for 
the purpose of honouring Mr. Katrak’s cheque. Ev'en if they happen to be 
enstomers of two different banks, no cash may actually be requifed, because 
the cheque may be paid by means of a credit entry in the books of the paying 
bank, made in favour of the’collecting bank. 

Bankers' clearing house —The third inaportant factor which affects 
the reserve to be kept by a bank^ is, whether or not, there is a bankers’ 
efearing house in the locality where the bank is carrying on its business. As, 
in a city, which has a bankers’ clearing house, most of tl*e cheques pass thsough 
the clearing house, a banker is Hot required to find funds for all tlie deques 
drawn upon him and held by other bankers : he has only to provide for the 
difference bctw’ecn the respective amounts ^f cheques drawn upon him and 
'tlaose draw’n upon other banks and held by him, if, on,thc balance, he is 
found to be tU debtor. Thus, if, on a particular day a bank in Bombay has to 
honour cjieques ior rupees five lakhs, while it has to receive pa 5 rments for 
cheques in its hands worth rupees four lakhs drawn upon other banks in the 
city, it has'to make arrangements for payment of the balance of only rupees 
one lakh and not rupees five lakhs, as would firobably be the case if there we^e 
no bankers’ clearing heuse in Bombay, because, in the dbscncc of a bankers' 
cleafing house, the bank may«not be able to collect cheques drawn on other 
banks and held by’ it at the same time that it is required to honour the cheques 
drawn upon it. • 

Nature or accounts —If a large majority of the current accounts arc of a 
fluctuating nature, as is the case with the accounts of share-brokers, cotton 
merchants, and bullion dealers, the banker will require a comparatively larger 
resei’\*c because there is the chance of most of them withdrawing the major 
portions of thetr balances at a time, when there arc heavy^ fluctuations in thp 
prices of shares, cotton and bullion. Similarly, city banks, especially those 
which hold deposits and reserves of other banks should ordinanly maintain a 
larger percentage of reserve thail small local banks. 

Size or average deposits — A bank which has only a few large deposits 
has to keep a larger reserve than a bank with numerous small accounts, 
because the largec the number bf clients of a bank, the less is the likelihood 
of any concerted movements»tptvards a Withdrawal of deposits. For instance. 
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if a bank has a comparatively small number of accounts of cotton merchant s. 
or mills with large balances, the banker may have to meet heavy demands of 
these clients in the cotton season with the result that, unless he has a large 
reserve, lie will find it difficult to meet the demands. 

Thk nature of advances and amount of Bills discounted— The* 
reserve a banker should keep *is also affected by the consideration of the 
amount of money invested by h^'in the discount of commercial paper. If he 
uses a large portion of his surplus funds in discounting good bills, he should" 
be able to manage with a smaller reserve tlv^n another banker who invests 
his funds largely in the form of loarts, because the foimer, on jaccount of 
having utilized a large sum of money in discounting commercial paper, can, in 
case of need, easil}' convert some of the bills in Jiis vaults into cash, by re¬ 
discounting them with the central banking institution. • . 

The amount of reserve kept by other banks in the loc.ality_ 

The size of cash reserve t6 be kept by a bank i«? lurtlier deiennined by the 
amount of reserve kept by other banks in the localit}'^ If some banks^keep 
large reserves and thus \\rin public confidence, the other banks may alsb'have 
to increase their resoeve ratio with a view to tiisurC for themselves the same 
prestige, as also not to be outdone by tlie rival banks in their bid for popularity 
just in the same way as when one country increases its army or navy, otJier 
countries of tliesame status follow suit, so that the relative strength between 
the rival nations and the balajice of power between them ma 3 "be maintained. 


Minimum Ri;sER\iE required by law in.I'. S. A.— In 1. S. A., th,e 
following minimum percentages of reserve have been fixed with «'ifcct from 
Oct. «, 1942 ; - 


1. • Central Reserve City Banks: 20”,, of‘Demand’ deposits and 
of ‘Time’ deposits. 

2. Reserve City Banks: 'Jo'’,, of ‘Demand’ dcin^siu-. .oid G",', of ‘Time’ 

deposits. ^ ' 

3. Country Banks: 14% of ‘Demand’ deposits arftl 3% of ;Time* 

deposits. , 


• In India —Section 42 (1) orf the Reserv'e Bank of India Act (II of 
1934), requires every ^ank included in the second schedule annexed thereto, 
to maintain a balance with the Reserv'o Bank ni India, the amount of which 
shall not at the close of business on any day, be less than five per cent, of its 
demand liabilities and two prt: cent, of its time liabilities in India, as shown 
in the return referred to in the ne.xt sub-section of the said section. It is laid 
down that for the purposes of thi.-> section, liabilities shall not include the 
paid-up capital or the reserves, or any credit balaijce in the profit and loss 

account of the bank or the amount of any loan taken from the Reserve Bank. 

• • “ 

• . Section 42 (2) of the Reserve Bank of India Act, 1939 (II of 1934), 
further lays dowi that: 

Every scheduled bank shall send to the (Cintral Government anS to the Bank 
a return signed by two responsible officers of such bank showing : ‘ 

(c) the amounts of its demand and tiiAe liabilities, respectively, ia India, 

(b) the amounts of its demand and time liabilities, respectively, in Burma, 

(f) the total amount held in India in currency notes of*tke Government of 
India and bank notes, * • - 
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the total amount held in India in Burma notes, 

the total amount held in Burma in currency notes of the Government of India 
and bank notes, 

the total amount held in Burma in Burma notes, 

the amounts held in India in rupee coin and subsidiary coin, respectively, 

the amounts held in Burma in rupee coirf, subsidiary coin and Burma coin 
respc*ctivcly, i 

the amounts of advances made and of bills discounted in India respectively, 

the amounts of advances made and of bills disounted in Burma, 
resjiectively, and • ^ 

the balance held at the Bank, 

at the close of business on each Friday, or if Friday is a public holiday 
.under the ^egotial^e Instniinents Act, 1881, at the close of Imsiness on 
the jjreceiling v/orkiiig day ; and such return shall be sent not later than 
two working days after the date to which it relates : 

I’rovided that where the Baijk is satisJicd that the funxshing of a weekly return 
under the sub section is impracticable in the case of any sclu-dulcd bank 
, by reason of the geographical position of the batfk and its branches, the 
* Bank may require such bank to furnish in lieu of^ weekly return a monthly 
return to be despa “^ched not later than fourteen days a fter the end of the 
• month to which it relates giving tlie details specified in this siTb-scction in 

resjiect of sucJi bank at the close of business for the month. 

• 

Clauses (fe), (rl), (e), C/). (A), and (j) have since been deleted by Urdinance IX 
of 1942, 9tb hebruary 1942. 

■ Cash kesekve or Joint stock banks otiIek than the Scheduled 
*-iANKS—Section 277L of tlkC Incfian Companies Act, 4913 (VII of 1913), 
•niposcs a duty on every banking comiiany other •than those included in the 
>econd schedule to the Reserve l?ank of India Act, 1934 (II of 1934 J, to 
maintain, by way of each reserve, in cash, a sum equivalent to at lea%t one 
and half per cent, of its time liabilities and five per cent, of the demand 
liabilities ; and imposes upon such companfbs* the obligation of submitting 
to the Registrar, before the tenth day of every mouth, statertients containing 
details of the time #nd demand liabilities and cash on every Frklay in the 
preceding month. * 

Proposal of the Reserve Banic. 

It appears that the^bovc legal requirements are not«considered to give* 
adequate protectlbn to the inter^fsts of the depositors of small banks some of 
whiclr are considered to be overtrading by investing as much as 90 per cent, 
of their assets in loans et cetera, by borrowing against their holdings of 
Government securities to the hilt. It is, therefore, suggested that the pro¬ 
posed banking legislation should provide for a minimum of 25 per cent, of 
time and demand liabilities of a bank to be kept in cash, bullion or trustee 
securities as defined by the’Indian Trusts Act, excluding immoveable property. 
It may be remarked that the larger banks normally keep more than the said 
percentage in c'hsh and government or semi-government securities. It js, 
further proposed that such minimum reserve should not be used as a security 
for advances even from the Reserve Bank of India. With a view to provide 
for genuine eftiergencies such as a |eneral run on banks or a run on banks 
in a particular area. Government should have the power, after considering 
the recommendation of the Reserve Bank, to suspend the operation of the 
Act for limited perio^ either general or with reference to a particular 
or banks. This ’recoramendatipm appears to be based on the principal 
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followed in England for the suspension of the Bank ,Act. While we agree 
with the authorities of the Reserve Bank that there is a genuine need for 
preventing the smaller banks from overtrading, we have our doubts as to the 
efficacy of the provision made for meeting emergencies owing to the* delay 
that is likely to take place in the suspension of the Act as proposed/ibove., 

I 

Profitable Uses of Funds. 

The prolitable uses which' bankers iit India mtike of their funds, may be 
classitiod as follows ; - 

(1) (.'all hxins, and loans repa^'ablc at,,short notice. 

{2i Purchase of stock exchange securities. 

(d) Loans and advances. 

(4) I Uscoimts, 

L.\i I. i.o.vNS AMI LOANS UKnAVAKLE AT SHORT NOTICE —The call loan^ 
and loans lepayablo at short notioo, rei>resent largely the amount lent to the. 
moiie\-market, the bill brokers and di.^count hoijses.and to a smaller, extent 
to tlie nifinlier-: of the Stock Ikxchange “ froin account to account”. As everj 
liank has posits*.\hich may be withdrawn without notice, and as the cash 
in tlie bank’s v aults .as well as that with the bankers’ bank, may not be enough 
for meeting .such doniaiuls. monev lent in thr form of call loans and loans 
payable after short notice acts as the second line of defence. It has an 
advantage o\cr the hrst Jiiii! oI defence, because money, lent to the money- 
market, earns interest, while mone\', kej)! in hand and at the central bank, 
does not. In the le.-fding money-markets of the world, the call money rales, 
namely, the rates fil’r suriJIns money seeking employment for possibly a 
mimmiim period of twenty-four hours, are Considerably lower than the bank 
rate. ' In India, owing to* lack bf a well-organized money-market, call monej 
is sometimes almost uiilendable ip. the slack season, at any rate when treasury 
bills arc not a\ailable. ( onsetiuently, in India the item of call loans and 
loans payable iit short notice ilid not assume any great importance, although 
more business in such loans was done during the period »followiug the first 
Great War than that precceding it. • 

In England, for example, 1943, the Bacclay’s Bank had 2.7, the Lloyds 
.Bank 3.5, the Midland Bank 3i9, the National Provincial Bank 3.7 and the 
Westminster Bank 2.7 per cent, rc.spcctivcly of thefr deposits in cali money 
and short notice, while during the same periftd Glyn Mills had invcst<.’d as 
much as 15.4 per cent, of their deposits. 

Purchase of Stock Exchange Securities. 

Bankers invest a fail nen.ent.ige of their funds in first class ’’stock 
exchange ^jccuiitics. On i)ec( 'iilier 31st, 194U,» the Big Five Banks of 
I'Aigland and Wales held i.i sue), investments £m. 646.456 representing 25.2 
oi their deposits, and the Big Fi\o Indian Joint Stock banks (excluding the 
4mpcrial Bank of India) Ks. 32,65 lakhs representing h).()2i'^t of their deposits. 
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BANKING LAW AND PRA*CTICE IN INDIA 


As will be seen from the comparative statements .given above, the 
nercentaecs of investments to deposits in England' have increased substantially 
in recent years. The percentages in India arc even higher. This can be 
accounted for by the fact that demand for funds for industrial and commercial 
purposes has gone down and consequently in these days the banks have tp put 
more funds investments than wafc the case formerly. • 

The following points are in ^hi«*70ur of investing funds m the purchase ot 

stock exchange sticuritics:— 

(1) They act as a third line of defence asihey can be reali/.ed in case the 
bankW finds his cad«i rc.serve in.sufiicien* to meet the unexpected demand of 
his customers and money can be borrowed against them at reasonSble rates. 

(2) They yield a steady and reasonable return on the capital invested. 

(B) Their presence in the balance sheet of a hank .inspires ind 

strengthens public confidence in the bank. 

The Rating of Securities. 

Factors of R.vriNC—Whereas tlic rating of credit dates back to tlio 
last century, the rating of securities is of a comparati\el\- recent growth. 
Tliou'di the rating of. securities is diflicult, yet tlie .dilliculty i-s by no me^vU'. 
insurmoimtab'le. Tbe task was attempted, in the United States of Aincric:!, 
\bout the close of the first decade of the twentioUi century. A definite r.::e 
or rank is given to cash security, according to one or more of tlie (jualiiies 
it posesscs. Rating, therefore, differs according to'the qualities cho-,e:i. 
According to Lawrence Chaniberlain, the author of “ Ih iuciples of 11 i.: 1 
investment,” there are.uiue principal qualifies thiit go to make np an ule.il. 
investment.’ The safety of tire capital and the s.<-ability of the income arc 
regarded as fhe most important ones. Among the other factors upon which 
rating depends, arc easy marketal\ility, reasonajdc freedom from burdensome 
taxes exemption from care* stability of price, acceptable douoraiiiation and 
ciianc’e.s of capital appretialion.. Eacli of tlicse qualities h.is to be rated 
separately for the pUrpo-'CS of general investm.cnt. A pei-ou im> iug securities 
for profit primarily considers the chances for capital approriation. A rise in 
the price of a .security mav be result of improved credit aui4 the sijcce-s of 
the individual or corporation i-Miing the security. Another kind of !ating 
mav be based on the relative safety of the .principal and income, to the 
exclusion of all other (jonsideratiohs. By this method a security is examined 
from the long point of view. It places those securities'which^are coiisi/lerod 
absolutely safe, such as the gilt-edged ones, itt the top; then follow these 
which possess lesser degree of,safety. 

Factors Governing the Rating of Securities for Bankers* 
Investments. 

Saffty. A banker must first look to the safety of his funds, as he cannot 
atfoiid to lose the money he thus invests. He should take a long-time view 
ratJier than the immediate prospects. A speculator, dabbling, in securities, 
mjiy'losc the whole or a major part of his money in risky deals, but a banker, 
whose funds are largely borrowed ones, is in a different position. He must 
look before he leaps. He should bear in mind the fact that thd safety of a 
security depends upon the credit of the person or institution issuing it. For 
instance, in normal times a Government stock, backed as it is by the ta.x 
paying capacity of the whole community and its willingness *^to make 
sacrifices, if necessar}', to keep its collective gopd'name ks an hcyiest payee of its 
debts is considered very safe, whereas the promissoiy note of an individual or the 
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debenture stock of a company, is backed up only by the credit of the person 
or corporation issuing it. In the case of foreign securities as well, there is 
the risk—not inconsiderable at times when foreign exchanges can be 
manipulated by governments—of loss to the banker tlirough adverse 
^uctuations in the rates of exchange. For example, a banker in India, whd 
bought some sterling securities before the first Great W’ar when the rupee 
was linked to 16d. was bound to suffer loss, owing to the change in the 
wpee-sterling ratio irresjJcctive of loss or gain*due to the fluctuations in the 
prices of the securities. Similarly, an American banker holding sterling 
scv-urities found himself exactly, in the^ same position after 21st September, 
1931, when England went of I the gold standard, * 

Murketahilily. The banker must make sure, that th(' securities in which 
he invests his fynds, .are easily saleable without appreciable loss; otherwise 
one of the objects we have mentioned above, namely, that the banker’s secu¬ 
rities should form a third line of defence for him, will be defeated. If at any 
time, the banker requires a laige amount of cash to meet the extraordinary 
demapfis of his customers ayd he is in consequence obliged to realize secu- 
rites, he will not be able to sell them at reasonable, rates, unless they are 
such as can be placed quickly in the market and in* fairly large blocks, 
without any appreciable price disturbance. Government and municipal bonds 
as well as port trust and improvement trust stocks, can be disposed of in 
fairly big lots without forcing down their market prices but generally 
industrial and the like shares, except those a few companies, arc not 
easily marketable and when it is dpsired to sell, particularly for cash, a large 
block of .such shares at a timb of pressure, it proves difficult to do so without 
considerable loss to the banker due to fall in the priCes of these sccuyties. 

Stability of price. The invt^stments which are popular with bankers, 
possess the attribute of stability.' The primary object of a banker in "buying 
securities is not to gain by a possible rise ii^ their prices which is the aim 
of a sjiecnlating dabbler. The securities shoutd therefore, be such as arc not 
liable to wide jliictiiations and as such, are capable of being retained by the 
banker unless he ij pressed for funds. Furtheimore, it proves* prejudicial 
to the credit of a bank if it is known to hold securities not possessing this 
quality of stability. 'Ihough a fall in the prices of such stocks if realized, 
may cause no very great loss to 1;hc bank, tli^re is always the danger of ijjp 
depositors and sharclioklers becoming nervous and panicky, when they know 
that J;heir bank Bolds shares which are unstable in prices. 

Income or yield. A banker must also consider that his investments 
should bring him a fair and stable return on the Capital outlay, although he 
should not look for the high yield which comparatively speculative securities 
are able to give. Therefore in calculating the net yield, it is necessary to 
take into account the market price', the rate of interest the securities carry, 
and the loss or gain, if any, at the time of redemption .') The yield may be 
current excludiijg the loss or gain by redemption or net which is arrived ’at 
after taking into account the result of redemption. The banker's investments 
may include long-dated securities quoted far below their face value, because, 
in addition ^o* the mvestment being for a fairly long period he has the 
advantage of a possible capital appreciation, which may escape the payment 
of income-tax. The risk, however,' of their depreciation, in case of a war, 
should not be overlooked. It is also to be borne in mind whether a security is 
or is not free of ig.c#me-tdx. A’small investor should also take into account 
the rate at which income-tax«^il be paid by the company issuing debentures 
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or preferoncc shares so as to claim the difference betvyee tnhe amount of 
income-tax deducted and that which he is liable to pay according to hi? 
income. 

C.ALCi'L.MioN I'F YIELD —When a certain security is quoted at a discount 
or premium, tlie discount or premium altects the yield,’c. g., 5 per cent. Uf 
i*. Bonds (1944) at about Ks. fd6-14-0 give a gross viold of 4.67 pA* cent, as 
against a not ueld of only 2.9.i'frcent, wliicli is anived at after deducting 
the sum of R.s. 6-14-0 fiom the interest to be received during the remaining 
period vi flie life of the blinds. Tt must also^be remembered that the Indian 
[U-iccs of Gcv<'!iuvrf lit lo;in;> and debeiVures ar« generally exclusive ofaccnicd 
inteie.'-t. and. ti'.oiefuie, inu u'.st to the date on which they aVc delivered 
is paid 1 -) tlte sclh r ovry and alano the jnice agreed upon. 

In tid-et'u tot:, t onsid» 1 at ions explained above, ftie ideal investment 
should ha\e tan ■. hancts of appieciatioii, be reasonaldy free from burdensoi 
taxes and its duraiaut .u5l dcnomin/ition sluadd.be acceptable. 

Classification of Securities. « * . i 

Ihn inu; ..oiL-ideu (1 file general princiiih's whi(;li should guide a banker 
in tin of S(.''ur!ties for iinestiiig a jiart of his woiking capital, ibis 

liesii.d'.ie t>i stcito the principal features of the chief types of stock exchange 
securitie-, iiamely, ih.e sol initios which are olliciall}' listed and dealt in, on 
the stock cxch.angL -. 

Tlic lollcwing .iie the main classes of stock exchange securities:— 

Public debt-;—T he Indian securities beloriging to this class are the 
varigu'^ loans of the (io\cinfnent of India and the Provincial Govoniment.s; 
for a list of these securities, sec Appendix (', When a Government finds 

its current revenues from taxes, duties and otner sources inadequate to meet 
the current expenses, a.s is the c,asc during a war, or, when large sums of 
money are required for productive piiiposcs, <. g., irrigation, railways and. 
development schemes, it has to borrow funds. The terms, gs regards the 
interest and'the repayment, arc settled according to the Renditions of the 
money-market, tlie credit, and the state of the finances of the Government 
Ixirrowing tlic money, (rencrally, no particular asset is carmaiked for the 
i:iprpose of the payim nt of int< ryst or capital,* :ind, therefore, such securities 
rest upf)U the willing^ie^s and taxable capacity, of theqieople concerned. In 
other words, when a Goveiunwnt borrows, thc;»credit of the' entire nation is 
pledged, and, tlurefore, th.-Cun ernment of rich countries,' . f/., the United 
States of America autl tlie*United Kingdom, are able to borrow funds at 
lower rates than those iiaiil by the Gove mments of countries like India and 
Australi i. No doubt, tliere are also other factors, such as the stability of the 
(iovernmeut and the ouiposcs, productive or otherwise, for which the 
borrowed funds aiv to bo used, which account for tfic differences in the rates 
of intere-t on securities of the Go\ernments of Llifterent countries. When 
loans aie rai-ed ] irgely h>r prodiicHv<! pnrpo.ses, such as for fhe building of 
railways and th( L^>n^ti 1 l(:tion of canals, as has been the case with most o( 
the earlier loan-, of the (io\« rmnent of India,^ money can iJe borrowed at a 
Iqwer rate than wIkii funds are n.quiixd fu' carrying on a war or for meeting 
a dificit in the nonnal budget. • 

Rati tig of .>ec»i ii' The rating of Government securities'''is largely 
dependent upon the finances of the country. 'The cledit ©f^lic governments 
of the United Kingdom and the British DoAiinipns is so good that investors 
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offer to subscribe to-their stocks without any special security. On the other 
hand, the bonds of certain foreign countries such as China are not easily 
marketable, in spite of the fact that receipts from a particular tax are 
carrharked for the payment of interest on such sccuritic''. One important 
condition on which a government's credit depends is its <-apai:it\' to balance 
its budgets and its willingness and ability tt) hon(>nr its past obligations. 
The Corporation of Forcigjn J3ond-Holdcrs, lAiqdon, is !• spared to take up the 
cause of a bond-holder who has suffered from the defaults of foreign 
governments. Account has also to be taken of the special factors such as the 
geographical position, the trenif of gro*vth of population, tfie p-olitioal situa¬ 
tion and iirfancial stability extending over a series of years. 

Diffictillies regarding eg'changc. Most of the foreign e<jvernnieitts' 
securities are i» the •form of bonds to bearer. Almost all t lie so, which were 
formerly issued in London, are in sterling currency and intercut on them is 
paid in sterling in London. Tlolck'rs of some foreign goveimnf ;its’ securities 
pay;ible in the currencies of these countries had a s.id e^pciionce during and 
after war of 1914-ld as^i result of the depreciation of tliosc « uiu-ncies. 

Short or long-dated ^ccitniies. Tlu'se securities eitlier be sliort- 

daTed or long-dated. While, a^ the name implies, sliori-dateri .securities 
mature early, the long-dated c^ies have a fairly long cunx ncy, bui unlike non- 
terminablc loans, bear definite date for redemption. Tlie ''hort-datod 
securities have their advantages and di.sadvantagC". For in-staucc, if a 
g'overnment has to offer a high rate of interc.st on account uf war or some 
otJicr special reasons, it may be aSvantageous for it to*bnrro\v funds in the 
form of .short-term loans, as? after the war with<:he impn )\ emenT in its credit 
and the reduction in the gcne*'al rate of interest, the security can bc*con- 
verted into one carrying a fiiwoe- rate, as was donejn this country durfltg the 
years following the 1914-1918 war. Tlic (2,000,000,000 5 per cent, sterling 
British War loan was ctinverted in 1982 intfl per cent. Itian. Similarly in 
India, the 5 percent. War I.oan 1929-47; the 5 per ceht. Bonds, 1933; 
and the 6 pei'cent* ]3onds, 1933-3(5, were converte l in the eai<iicr part of 
1933, ir^ioM 4 pcrT:eiit. Loan, 1960-70. However, m case the credit of the 
state detcrittrates, short-term .securities gi% e far moie trouble to the govern¬ 
ment than long-term securities as the government finds it dillicult to repay 
short-term loans. lT(jm the point of view of a sho»t period investor, X 
short-dated secnaity is preferable to a long-tenn one, while tlie long period 
investor would prefer the long-*term security. Insurance companies, for ex¬ 
ample, which aie generally long period in\’estots, would prefer to invest in 
long-term sccuritii's .such as the Conversion Loan of 1960-79. 

Semi-govkknment securities —^Next to the public debt.?, are the semi- 
govcrnnicnt securities, such as port trust, improvement trust and municipal 
bonds and debentures, which are considered very safe, as, firstly, these 
bodies hold very v'aluable properties, and, secondl}', their efficient control 
and administrjftion is ensured as these bodies have oii their bovxrds 
management, not only members nominated by Gox ernment, but also repre¬ 
sentatives of»coTftmercial bodieg such as the chambers of commerce, etc. 
Thirdly th(? municipalities with rare exceptions also have the support qf 
those who ejther live or own propertie'fe within the respective limits of the 
areas administered by them, just as government securities ha\'e. at their 
back, the credit of^the entire nation. As a Government can add to its 
revenues by^ raising the ratg^ of •existing taxes and imposing new ones, 
msimilarly, bodies like municipal corporations »ind port trusts can" raise 
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their rates and taxes so as to balance their budgets and meet their obli¬ 
gations. Fourthly, generally in the case of government securities, as well as 
those of semi-government institutions of the type mentioned above, proyision 
for sinking funds for the purpose of paying off their holders is generally made. 
Consequently, securities of semi-public bodies, which may either^ bd in the 
form of bonds or debentures', are considered very safe. However, their 
buyers have to be careful about ’the legality of the«r issues. Such securities 
have been hold as illegal, lor one or more of the following reasons given by 

Mr. Jordon (Investments, by David F. Jordon, 2nd Edn., p. 83):— 

«« 

(u) the legislative act relied on has been held unconstitutional ; 

(b) the debt limit has been e.xceeded ; 

(c) statutory authority has been lacking ; and ' ^ 

(li) statutory retjuirements for proceedings have not been lived up to. 

Need for ri liable agencies. An ordinary investor is not in a 

position to impiire into those matters, and it is, therefore, desirable?to buy 
them through .^ome \ve\l-known bond houses or share brokers. In this 
connection'; it inav be observed that India needs companies, such as 'the 
Investment Registry I'o.. Ltd., of London, which not only buys and sells 
securities on behalf of its clients, but also keeps a close watch on the 
securities held by them. 

Trustee Seenrit'es. Securities belonging to public debts and semi- 
government securities classes, and most of the rtiihvay securities are classed 
.as trustees securities'" and Vire considered very safe. The following briefly' 
indicates the position of trustees as regards the investment of trust funds. 

Section 20 of the Indian Trusts Act, 1^2 (II of 1882) as amended by 
the Indian Trusts Amendment Acts of 1908, 1916 and 1934 lays down:— 

Wlicn tlio trust-propi-rty conslst^. of money anil cannot be applied imincdiateU 
or at An early date to the purposes of the trust, the trustee is bound (subject to 
anv dircetion contained in the instrument ol trust) to invest the ntoqpy on the 
following securities, and on no others:—- , 

(ii) In ]iri)missory notes, delientufc's, stock or other securities, o£ anv 
ProMiieial t'lO', urnment Ol of tlic Central Cloveriimcnt, jor of tlic United Kingdom, 
ol Crrc-.it Britain :ind Ireland; ' 

« 

Provided 1 hat securitie s, both the principal whereof and the interest wtiereon 
shall liavt bi cn fidly and unconditionally guaranteed by any such government, 
shall l*e deemed, lor the purposes of this clause, to he securities of suth 
goveriiincnt. 

(Z>) In boinls debentures .and annuities, charged or secured by the Imperial 
Parliament on the loveniies of India or of the Fcde-.alion or of any Province : 

I’rovidtd that, after the filteentli ilay of February, 1916, no money shall be 
invested in any sutli annuity lieiiig a terminable annuity unlcs.s a sinking fund has 
been cstabli-,hcd in eonnection with such annuity ; but nothing in this proviso 
shall apply to investments made before the date aforesaid ; 

(bb) In Indi.i three-and-a-half jier rent, stock, Indi.a thrci) per cent, stock, 
India two-and-a-lialf percent stock or any*othcT capital stock wliich may at anv 
time hereatrer be i'^sni'd by the Secretary of State for India in Council under the 
authority of an Act of Parliament and charged on the revenues of India or which 
may be issued by the Sia retard of State on liebalf of the Govetwor General in 
Council under the provi.sions of Part XIII o| the Gyvernment of India Act, 1935; 

(r) In stock or debentures of, or sht.res in, railway "or*other companies the 
. interest whereon shalUiave been guarani ced,l3»/the^ Secretary of'State for India 
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in Council or* by the Central Government; or in the debentures of the Bombay 
Provincial Co-operative Bank. I.td., the interest whereon shall have been 
guaranteed by the Secretary of State for India in Council or the Provincial 
• Government of Bombay. 

, (d) In debentures or other securities for money issued under the authority of 

anj^ Actofa Legislature established in British India, by or on behalf of any 
•municipal body, port trust, or city improvement trust in any Presidency town, or 
in Rangoon t(,wn. or^by or on behalf of tile trustees of the port of Karachi ; 

(e) On a first mortgage of immoveable property, situate in British India 
Provided that the property is not a leasehold for a term of yeeffs and that the value 
of the property exceeds by one-third, or, if consisting of buildings, exceeds by one 
half, the mortgage money* or • • 

On any other security expressly authorized by the instrument of trust, or 
by^any rule which the High Court may from time to time prescribe in this behalf; 

Provjded tkat, where there is a person competent to contract .and entitled in 
possession to receive the income of the trust property for his life, or for any 
grater estate, no investment on any security mentioned or referred to in clauses 
(d), (c) and (f) .sh.-ill bo. made withoutjiis consent ■in writing. 

Pou'ers to iiurchusii redeemable fttock at a pnmium. Section 20-A, 
reads :— • 

.(O^ A trustee iiiay invest in any of the securities msntioned or referred to in 
section 20, notwithstanding tliat the same may be redeemable ancl that the price 
exceeds the redemption value. 


Provided that trustee may not purchase at a price exceeding its redemption 
value any .security mentioned'or referred to in clauses (c) and (d) of section 20 
which IS liable to be redeemed within fifteen yu.trs of the date of purchase at par 
or .it some other fixed rate, pr purchase any such security as is mentioned or 
referred to in the said <?lauscs which is liable to be Aideemed at par or at some 
otlier fixed rate at a |jrice exceeding fifteen jier cenkum above par or such other 
fixed rate. 

• • 

(2) .\ trn.sti'e may regain until redemption any retlcemable stoeb, fund or 

security which may have been purchased in accofdaiice with this section. 

Banker •< pr.feroice for such sectirdits.^ Bankers generally prefer such 
secuiitios not only because they are safe, but also because, in case of need, 
money can he rawed against tlicm without any difficulty. Mpreover, their 
prices .'u-o compaiatifely steady. Although, it is true, in times of war or 
sonoiTs pq^litical disturbance, their prices are liable to go down, the range of 
their pi ice liuctuation in normal times is indeed very narrow. 


Railw.w SKci’iyTiEs— In this class, are included shares, stocks, bofids 
find debeiituws of ditterent kinds of railways. In this country, the 
mPerest on some of these securities is guaranteed by the Government of India 
and in certain cases, the guarantee is applicalije to the principal also. Some 
ol thern carry a guaranteed minimum rate of interest and the .surplus profits 
after the payment of this guaranteed interest, are rcciiiircd to be divided 
letwccn the State and the ('ompany <-onc<rnod in certain proportions. 
Jn the ca,se of feeder* railway companies, generally the Government or the 
railway company working the line, undertakes to refund, if necessary,.such 
Portion of tftc earnings from the traffic interchanged between the feeder 
company and the working agency line, as will be sufficient to give the 
company S.percent. return on the capital expenditure by the feeder companv^ 
.^ubjcct tothc proviso, that, wfien its net earnings exceed the amount required 
for the payment of 5 per cent, of such expenditure, the surplus is t6 I)o 
an idccf oqually between the w'orking agency and the company. There are, 
tw«i^-nin« such jailway companies whose shares arc quoted on 
t le Indiari stock exchanges an*l their total capital including debentures is 
appioximately a littlg over, eight crorcs. Sjiich securities -arc, generally 
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considered very safe, .is, in addition to the valuable properties which railway 
companies owii, tlioy enjoy the monopoly of nmninf? railwnvs through certain 
tracts of the eonntiy. Thus, they can be almost sure of getting a reasonable 
revenue. I’.irt ieularly tlie securities whicli carry (lovenunent guarantee, 
citlier in resjieci of interest alone or both in respect of uiterest and ctipital 
are consiilered very :>ui t .ible fur t Irt’ in\’est inent of funds .i \ .lilable with !l b;\4iker. 
Moreover, sui’h securities Jiave ay .fdilitional ad\'.intiy;<' in tli.it tla' e.irnings 
from tratlic of sm^i conij'i.inil's .are published e\ ery week in tiie tia/i'tt*' of the ‘ 
Government of Indi.'. .iiul in imjiori.int liuanci.it ami couiinercial p.ijiers, and, 
rheiefoit'. i lien nnatei.il j'osition c.in Iw gaugeA from t im--to t ime without 
luy diiticulty. * 

SKCi iiiriF.s oi- rill'. prr.LTc. utility i'ompa^iks— <*ener.^lly .spe.iking, 
x pulilic utility eomp.iiix is one wliieh supplies a juoduct or lenders a ser^•ice 
necessary for the welf.ire of the people. Companies cng.igcd in ilse distribution 
, of w.iler, light, hc.il amr those .•'upplying the nV'.ois of tr.nis’''oriat ion and 
communication, .ire spegen of as public utility entci^pii.s* b. :na more or.less 
indispens.ible to tlu'gi iii-r.il public. Instances of .Mich i>ublir illihl v comji.anies 
.ire the \ .irioys electiK' supjily, tr.imways, g.is.' teleiTiione .ind hydro-i-lectric 
power conpvinies. I'lie securit ies of such comp.inie-^ .o'e ger.ei.>lly reg.irded 
quite s.tfc, as tlieir bu'-in. s., such .is to supply m-ces^.irii'- ol life fi r inst.inci-, 
water powri .ind g.is. or ju'ovide means of communie.-..tiou .ind. tr.uisport, is 
con.sideri'd quite sound. Moiyover, tliey generally ha\ e the memopoly of 
supplying .1 partir111.ir iilility or piodiu:t iu spt'cilied loealitics. The banks, 
therefore, do not hesii.fn to invest a ]iortion ol thfir funds jn the debentnies' 
and occasion.illy also iif the .Glares, of lii.st e],is‘s juibhc utilily eoinjianies. 
Secinities of public utility companies arc ^er\‘ poinilar in the I nited .■stati s 
of Americ.i, though tint phit’ u relatively minor part in ihirop< . 

Indusi Ki.\L siu L let! U-s— In ‘.Ills group are included all ilie securitiis, 
such as shares, stocks, braids .ind debentures "of eoinjxiuios, eiig.iged in the 
production or distribution of the l.trge v.iriety of commoi'iities and serviees 
used in ni(_iderii life. Such companies can be ehissilietl un'h r fonf heads, 
namely, (1) mannfactmmg. (2) trading, (B) e.xtracting, and (4)- shipping, 
i'lach of these clashes p(isse.sse.s sjiecial feature.'^ of its own. As stated else- 
wh^ii change-: in hnswie-^s condition.s ulfect dilferent industrial companies 
diversely. For .stor k e.xchang'; purposes, they are grouperl acc»>rding to the 
nature of business iluiv en,g.tge in, such as the iron and steel, the electrical], 
tlie mining, the tr-\tile, the oils, the aiitomobiles grouji-s .mil .srj on. 

B.vxKEKi AND INDUSTKI.IL sEd KlTiES —As a rule, b.inkers do not hold 
industrial securities to any aiipreciablc extent, as compared to their invest¬ 
ments in the other classes of securities. Such securities as a class, are not 
con-idered as s.ife as those already referred to. Some iudustri.d securities 
such'as the preference shares of certain kinds of industrial com^i.uiics, may, 
ho^vever, be ouite goorl and safe. They may giv’e a fairly reliable yield, but, 
as a rule, ili «lo not generally fiml favour with b.ankerj owing to their 
comparatively restricted marketability. Such*securitics generally appeal to 
those investors who are not content witl^ a low yield from other investments 
and who are not afraid of taking the risks ordinarily attendant npon the 
investment of funds in the shares andjstocks of such concerns ; they subscribe 
freeiy to their share cajiilal and debenture issue's, as they oifer the prospect 
of a higher yield than that offered by the gilt-edged .securities. Debentures 
of certain industrial concerns are regarded quite safe, fheir preference shares 
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fairly reliable, ordinaiy shares speculative and deferred ones highly risky. On 
the other hand, dividends on their shares are dependent upon profits, which 
in turn arc governed by various factors, such as the price of raw materials, 
wages, overhead charges and the demand for the manufactured products; 
i{i the event of changes in one or more of these, the capacity of the company' 
to pay dividend may be; diminished or increased# In the case of such concerns, 
not only the profits, but also the security clf ^capital, may depend upon the 
prudence, honesty, and ability of the management, whereaf, in the case of 
gilt-edged securities, receipts accruing from rates, dock dues, railway-fares, 
freights, etc., from which interest and jinking fund arc fopnd, depend in a 
much lesscr%degree upon such factors. If bankers go in at all for industrial 
securities, they prefer debenture stock to preference shares, preference shares 
to ordinary and ordinary to*deferred stock. 

Businkss 13 arometf.rs— It will be agreed that the general business con¬ 
ditions affect the prices of secarritics, more jiarticularly those of the industrial 
and commercial order. With a view to enable people to Jjc in touch with such 
condilioiis, it is de.sirable thfit busine.ss barometers should be published cither 
by the government or b 5 ’’ the central banking institution, or some other 
eqwally n.'liable body. It is not many decades ago that the pfopo.sal of a 
country having a bureau for foreca.sting weather conditions was held ridi¬ 
culous. The lleiiartment of (Commercial Intelligence and Statistics i.s.sucs a 
monthly .survey of business conditions in India, which is useful to investors 
in various securities. Attention may also be eft awn to the weekly reports 
issyied by certain well knovn firms of brokers dealing in stock exchange 
securities, and to the financial columns of doylies ayd weeklies. Besides, 
periodicals liki; the Financial Jj^eview of Reviews issued in England* and 
Indian Finance in this country sj)ccializc in dealing with possible* deve¬ 
lopments in various .securities on the market and provide a reliable index of 
fluctuation in prices. Similarly, in the WoKt, some banks publish monthly 
reports dealing with the economic, and financial conditions. • 

• 

Loans and Advances. 

Import^^nce of loans and advances- -Wc have noted above, that in 
normal times the percentage of fwnds invested by most of the banks in stock 
e.xchange securities, is not very large, and Acrefore, they have to look tb 
other profitable avenues besides those already mentioneil, for the employ- 
menf* of their funds. Amongst* the.se, arc the granting of loans and overdrafts 
and the discounting of commercial bills. There is no fundamental difference 
between the different forms in which bankers give accommodation to their 
customers which, as already stated in the opening chapter, is one of the 
most important functions of modern banks. In a lare number of cases the 
])rocccds of loans and discounts are creditea to the current accounts of the 
customers, who make disbursements by cheques. Thus, when a banljer 
discounts a bill*for a customer, he places the amount of the bill, less discount 
charged, to the latter’s current account. The lending function of banks is 
St) very impo^tanhin modern times, that it is almost impossible to disregard 
it in the ca^ of any bank, much'less in the case of commercial banks, with 
which this book is chiefly concerned. .For example, in the year 1940, tile 
loans and qjivanccs of the Big Five Indian Joint Stock Banks constituted 
44.4 per cent, of their deposits during the year. This percentage during 
the last four y9a.fs gradually v^nt down owing to the large increase in 
deposits ^vithout any corresjlbiiding increase in 
14 
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Although receipts from exchange, commissions, and banker’s charges, 
contribute a fair amount to the profits of a commercial bank, its earnings are 
chiefly derived from interest charged on loans and discounts. It is, therefore, 
necessary to consider carefully the position of a banker with regard to loans 
and advances. However, before doing that^ we propose to state briefly 
some general principles which should guide Jiim in this business. 

General Principles. 

Safety —“ Safety first ” sllould bo«the first guiding principle of a banker, 
so far as hi# advances are concerned, because the very existence of a bank 
depends on the safety of its outstandings, which should never, therefore, be 
sacrificed to th«j proW-earning capacity of its advances. This has led people 
to believe that a bank will never advance any loan, unless it is fully secured. 
Such is no doubt the ideal conception of banking, but as a result of competi¬ 
tion from other banks, every bank has to'grant a certain number of loans 
to its (yistomers against their personal security. In sucli cases, the manager 
of the bank uses discretion and never lends a sum obviously beyond his 
cu^omer's resources: Consequently to maintain a banking concern in sound 
condition, it is very essential that the safety of its advances to customers 
should be above suspicion. Scrupulous care should be taken that the funds 
lent out are not subject to any risk of being lost. 

Liquidity— Secondly, the banker while making advances must see that 
tlif money he is lending is not going to be locked up fear a long-'time, which 
would make his loans and advances less liquid«ancl more difficult to realize 
in cases of emergency. In fact,,it is not the function of commercial b&nks 
to make loans which are more ,or less of a ^permanent nature. Usually, it 
is a part of the circulating capital of a commercial or industrial concern, 
which a commercial bank is expected to prcfvidc. The amount required for 
li.xed assets, such as land, buildijig and machinery, and evisn at least a part 
of the circulating capital, should be provided by the proprietors of the 
business or by other institutions which specialize in such business. A 
commerfiial bank can afford to lend funds only for a short period, as its 
liabilities are either payable on .demand or at short notice'. If it makes 
advances for fixed assets, there is no likcliRood of it% being able to recall 
such loans in tim,e to m'feet the demands of its depositors, should a general 
withdrawal of the deposits dbeur. This is one important aspect which, 
distinguishes the banking from the insurance finance. “The art of banking 
consists in knowing the difference between a* mortgage and a bill of 
exchange.” A mortgage is a kind of more or less permanent investment, 
and, therefore, not ordinarily a banking security. The discounting of a good 
commercial bill of exchange on the other hand, is a very sound banking 
transaction. Of course, industrial banks which have a large capital of thgir 
own and whicli*borrow funds for long periods can safely lend money require<| 
for fixed assets; they can wait for several years, lor the repayment of their 
advances, as their^liabilities do not mature on demand or at short noticed 
Banking priy:fice on the continent of Europe, e.g., in Germany, differs from 
that obtaining in the United Kingdom, On the continent, bank funds afe 
invested in mdustrial and business concerns to a very large extent and as a 
consequence of this, banks have a direct interest in the success or otherwise of 
industrial undertulfings and are ^closely associated with, not infrequently 
controlling their managementr a practice which is repugnant to the Englisli 
ideal of sound banking? It is necessary, thefefore, tb enquire about the 



212 


banking law and practice in INDIA 


purpose of the loan and the resources wherefrom the borrower is expected to 
repay as they have an important bearing on the liquidity of the loan. 

Bankers' loans generally repayahle on demand —Bankers, 
generally, make their loans repayable on demand, although there jmay bp 
»in understanding that the customer would be allowed to use th* funds for 
at least a certain period, provultlJ he complies with the terms of the agree¬ 
ment. They aLso resei^-e to themselves the power bf cancelling or reducing 
the amounts of advances, but, generally, they have to give a reasonable 
notice. For inst;ince, if a banker wljo has*]iromi.scd his customer an over¬ 
draft to the extent of Rs. 10,000, wishes to leduce its amount Vo Rs. 5,(M)0, 
he cannot refuse to honour his customers’ cheques issued before the receipt 
of the notice by the customer, so long as they*do no], exceed the limit of 
the overdraft originally agreed upon; see Rouse v. BradforH Banking Co., 
I_1S941 A.C. 595, 596. If the customer’s .securities depreciate and he fails 
to maintain the margin, ni accordance with the'terms of his agreement with 
the banker, or if the customer deals with the .security, given to the detriment 
of the banker, as it liiipjiens where the custoiner gi\ es to another ^5erson a 
legal mortgtigc of the property of which he has gnlm an equitable mortage 
to the banker, then the banker would be justilied in dishonouring nis 
customer’s cheejues. However, in actual pracfcice a bankt'r would give notice 
of his intention to reduce the .imount of the oveidraft befoiehand, unlc.ss the 
customer deposits more scevyities. 

L.wv OF LlMiTAliiON— The fiucstion fSlls in, lv.o ea.U goiics"—(1) W’ht'ie ^ 
demand on the debtor is nc^.essaiy and (21 in tca-st; of unsecured advanees 
whertj the debt is repayable on demand without the place or manner of 
repayifiCnt being stated. ,ln tlv? first case the limitation j'triod docs not 
begin to run agaiiust the banker as creditor until dmiand has been duly made. 
For example, in most ca.sos whert'a charge is created the debtor covenants to 
repay on demand and it is als(j provided that n demand is to be deemed to have 
been made vvhen sent by post to the last registered adelrcfs of the debtor. In 
the second category the limitation period begins ro run fimn the dale of the 
flebt. TJie debiting of the interest to the account without the. coilscnt or 
knowledge of the clebtor do<‘s not bar the .miming of the limit:ition jicriod. 
An acknowledgment,, of debt ifuist be m writing to take a debt out of the 
Limitation Act. In the ca.s/? of bankers guarantees as*it is g^iiierally ivo\ ided 
that the surety is to pay "on demand being made in writing’’ it isi not 
necessary that a guarantee 'dioukl be renc\\cd after every three years. In 
the absence of the said pru\ ision renewal will be necess.iry. In the case 
of bills of exchange and }aomissoiy notes jiaya.ble on d'lnand. time runs 
from the date they be:ir t r their dates of issue whichever may he later ; when 
such instruments are payable at sight the date of prc^-entinent and in the 
<';ise of bills and notes payable at a future date the due date will be the elate 
of the commencement of the jicriod of limitation. • 

Not 'lO INVJlST all FCNDS in one INDT SIRV or in any ONI-: e.ROt l* 
OF pDUSTRir.s—Itisabo necessary to rcmemla i that a jeiudent banker must 
avoid investing all his funds in meeting the fteeds of any one ineiKslry or any 
one group of imlustries for con^ideiatirms of s< If.inteie st as well as the larger 
public good. Ihe imprudence (jf putting one’s all eggs into one Ixii-ket cannot 
be too often reiterated. 

To ADVANCE MODERATE SUMS TO A* LAP/iE NLMl’.EK OF, CfSTOMEKS 

preferable to ll;;dinc IsARGe amounts to a »ew persons— It sliould 
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also be stated, that_ it is better for a banker to advance moderate sums to 
a large number of customers, in preference to lending large sums to a few 
customers, as there is less chance of there being a general default by many 
customers, whereas, on the other hand, it is C[uite possible that several of the 
jieavily^indebtcd customers of a bank may be embarrassed at more or less the 
same time^ in which case the banker may npt And it easy to tide over the 
difficully. The early history of English baijking is replete with instances of 
the failure of scvcriil baftks, chiefly on account of their having locked up 
most of their outstandings with a few clients. In India, al5o, the failure of 
some banks is directly traceable to thg fact that they had invested major 
portions of^tlieir funds in concerns under, more or less, one man’s control., 
It is with this ohjecl, that the National TJanking Act in the United Slates 
of America restricts the maacimum of the capital and surjdus, that a bank 
can lend to a phrsonT partnership or company. 

Adequate ketuun on vis investment —Another important factor that 
will determine the decision of the banlcer whether or not to grant a loan 
will dajjend upon the aiiswsr to the question whether or not he will get a fair 
return on his investment. The dilfcrencc between Iris borrowing and lending 
ra4>es con.:titutes his gross jjrollt and no banker ordinarily will think of an 
advance without a satisfactory margin of profit. 

Advaiices by Indian* Banks. 

Advances —An Indian banker’s advances arc generally, either clean 
advances against personal credit with a second signattire to the pro-note, or 
against tangible and marketable securities, lodged or pledged with the lender. 
The third class of loans, namely* clean advances against the personal credit 
of the borrower only, which art» fairly common in, western countriesT is not 
favoured by bankers in India, who rather prefer promissory notes indorsed 
by shroffs, or managing agents of some ?:oTnpanics. Even the hundi, the 
origin of which dates back to the days of the Maliabharata, is. in effect, a 
tw’o-name paper. •According to the Indian Central Banking JCnquiry 
Committet; the factors responsible for this are:— 

{a) Irhc absence of tqjich and the lack of knowledge resulting 
therefrom between borrowers* and lencjjcrs in the principul 

• movcy-miftket centres; 

(i) the absence of the iiolicy “one man, one bank” which prevails in 
western countries; • 

(c) the practice in India which has been materially assisted by and 
has in its turn, fostered the managing agency system; and 

{d) the absence of institutions like “ Scyds " and " Duns " for supplying 
information about the financial standing of borrowers. 

Cash Credits, Overdrafts and Loans. 

• • 

Cash chedits —Advances b^ Indian Banks, generally take the following 
three forms, ix., cash credits, overdrafts and loans. A cash credit is An 
arrangcme4t by which a banker allows his customer to borrow money up t<} 
a certain limit against ejther |jond of credit by one or more sureties, or 
certain, other seffufities; see Ap^ndix A, Form No. 29, posK This is the 
most favourite mode qf Borrowing by largc^ commercial and industrial 
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concerns in India, on account of the advantage that a customer need not 
borrow at once, the whole of the amount he is likely' to require, but can 
draw such amounts as and when required. Ho can put back any surplus 
amount which he may find with him for the time being. The banker granting 
cash credit and overdraft facilities has to estimate the amount of his 
customers’ requirements and in case the actual drawings fall much below 
liis estimate he may lose intefest on the funds remaining idle. In order to 
minimise such losses, generally,f ifanker's cash credit agreements provide a 
‘‘half or quartcF, interest clause,” according to which the customer has to 
pay interest or at least on half, or quarter, of tlie~»momit of cash credit 
allowed to him, (nen when he docs •‘not use that amojunt. Although, in 
practice, clean loans on personal credit of an individual of undoubted means 
and character, turn out to be just as safe and satisfactory as any other, yet 
an Indian banker partly due to his innate conservatism a^id pavtly on .account 
of the tradition established by the old Presidency Banks, insists on having 
paper with at least twej names as security fqr his advances, as a clean 
advance on a single name promissory note unsecured by collateral, is looked 
upon by him as less secure. . ' .» 

r 

Overdrafts— When a customer requires tem{)orary accommodation^he 
may be allowed to overdraw his current account, u sually against collateral 
securiti es. FromTIie customer’s point of view this arrangement like the 
casITcfedit is advantageous as he is required to p ay interest on the«amount 
actualh' used by him. The gssentia l dil'fercn ceV Between a cash credit and 
an overdr.ift, is, that the laLtgr is supposed to be a form of bank credit to 
be made use of occitsionally; whereas the former is used for long terms by 

commercial and industrial concerns doing regular business. 

* « 

Documents to provide (|^ontinuing ivECURiTV— Documents taken to 
secure cash credit and overdrafts should provide for continuing security, i.e., 
the security should uol diminish or lapse in case the account is reduced 
or brought in credit. Otherwise the documents would not cover any 
subsequent ^ebit entries in the account. It is particularly necessary in ca.'^e 
of accounts guaranteed by third parties. •• - ^ 

Loaxs —When a banker makes an advance in a lump sum wliicli cannot 
be paid wholly or partially wit^i permission to its subsc(iucnt withdrawal it 
is called a loan. If‘the customer repays the same citlier wholly or partially 
and washes to have subsequent accommodation, the latter will be treated as 
a separate transaction to be entered into if the bank agrees to do so and 
subject to such terms as the bank may like to impose. I'hus the bank does 
not suffer any loss of interest as a result of carrying excessive cash which 
is necessary in the case of cash credits .and ov^erdrafts. Loan accounts are 
said to have a lower operating cost than cash credifjs and overdrafts because 
of the larger number of operations in the case of the latter as compared to 
the former and consequently a lower rate of inteiest on loai^s appears to be 
justifiable than in the case of overdrafts and cash credits. 
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EMPLOYMENT OF FUNDS (continued) 

Unsecured and Secured Loans. 

• 

The Indian Company Law requires that |;he advances made by a registered 
Qompany including a baii^, should be classified as secured and unsecured and 
shown separately in its balance sheet. The bulk of the loikns, granted by 
banks in India, is giHicrally ‘FcCured J>y tlie tangible security of valuable 
collaterals such as ?bonds, shares and merchandise deposited either in the 
bank's godowns, or in the godowns of the borrower under letters of 
)iypolbpciltion ^and Jmmov«;able property, but occasionally loans are granted 
c\'en without a*ny security. We shall first dispose of the unsecured loans. 

Unsfxured loans —An jmsecured loan is one •for which the banker has 
to rely upon the personal security of the borrower. The chief basis of such 
transac<;ions is the personal credit of the custom*er. It is, therefore, 
necessary to state briedy the meaning and basis' of credit and to indicate 
tho^principal points which should be remembered in determining the credit 
of a customer. 

Ihg word ‘‘credit," .as used in ordinary parlance and as used in scientific 
books, has different meanings. Various definitions of the term given in 
text books differ, chiefly on account of the difference in the emphasis which 
dUlerent writers lay on ttie orTe or the other of <the elements in the 
conception of that term. • • • 

• * 

‘‘In its simplest form,” says Professor Laughlin (The Principles of 

Money by J. C. Laughlin, p. 72), “it (credit) is 5 transfer of commodities 
involving the return of an equivalent at a injure time." 

Kincs defines credit as an -“Exchange in which one party renders a 
service in the prescM while tlic return made by another falls in 4he future." 
riiis deOnition \va5 criticized by Nassc, as it lays too much emphasis on the 
elerricnt of hiturity. According to his own definition, “Credit is the confidence 
felt in the future solvency of a person, which enables him to obtain the pro¬ 
perty of others for usq as a loan, or for consumption."* Maclcod speaks 6f 
credit its “the present right t(),a future payment." 

Credit transaction distinguished from cash transaction— The 
origin of the word “credit” is “Cmfe-Tc,” to belidve, to trust, to have con¬ 
fidence or faith in. In its popular usage, however, credit implies the power 
of a person to induce others to part with their goods and services in return 
for a promise, express orjimplied, to perform some act in the future, usually 
a payment in cash or kind. For example, if one Mr. Dastur is able to 
persuade Mes-s^s. Bhide, Aptc & Co. to let him have certain goods woVth 
Rs. 500 to be paid for after three months, the transaction will be regarded 
as a credit tran^ction. On the other hand, if the goods are given in 
exchange fot ca^, the transaciion is known as a cash one. The chief 
difference between these two transactions is that in the first case there .is 
the time element, that is, the purchase of the goods and the payment for 
the same a!te separated by time, which is not so in the case of the second 
transaction. Sinjilftrly, ih the ta^ of money loans, the receipt of the money 
by the borrower and its repa 3 ^ent are separated by time. But “futurity" 
alone does not explain the existence of credit. ■Credit is given because the 
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lender has confidence in the borrower's ability and tuilUngncsn to repay 
the loan. On the otlier hand, credit does not exist because of confidence 
alone; present goods and services are given on the basis of an expected 
future return. The creditor will part with the power to obtain goods* and 
services in the present, only because he knows that the borrower has a- 
certain amount of cajjital, whiuh is ca])ablc of being put to jirodoctiye use 
and thus enable the borrower to return the loan at a future date, or to which, 
in the last resort, the creditor can turn with a vieV to recover his dues, 
cither by entering into tlie possession of the projierty, or using it, or selling it. 

J?Asis or cnEi'iT—.\s regards tii»i reasuil why one person agrees to 
extend credit to another, there is hartlly any unanimity of opifiion. It i.*; 
generally belic\cd that confidence is the basis of all credit traiisa(;‘tions. li 
those who grant credit, ha\ e no coiilideiicc in th^ willingncssrand ability of 
the borrower to repay the loan .it maturity, they would never think ol 
granting these loans excqnt, perhaps, on persoiud or philanthropic grounds. 
No banker would willingly give a Iban, unless he has sufficient confidence 
in the borrower that if will not be necessary to se/'k the he]]> of a la>v. court 
for its recovery. It sluv.ild, however, be asked,^ “What is the basis of 
confidence?” To ahswer this question is to answer the question as to /he 
basis ot credit. Ihc fundameulal inincijfies iqjon which credit is generally 
based, arc character, capacity and capital, wllich are known as the three 
(.'s of credit: instead of the three (“s some authois lYientiou the tlu*ec R’s, 
t.e., reliability, responsibility »nd resources. It will be apparent that thcs<* 
factors are not quite unrelated. A person whose character and capacity are 
good, is likely to have some capital as well. 

Oii.AKACTEJt haracter is the greatest .s'ltgle asset any individual Ctin 
have. *^rhe character of thp borrower indicates his intention to repay the 
loan, whereas his capacity and capital are the factors upon which depends 
his ability to repay the moiie}«.allvanced. If a person’s integrity is known 
to be questionable, the banker will avoid him, even when he wants accom¬ 
modation against a collateral .security, because it mavMatcr* on transpire 
that his title to the security deposited is defective in one r€spcct ov another 
which defect may not be appai-ent from the ordinary examination of the 
douiinont.'j, Ol he m.ay turn out be a holder (»f the .security in his fiduciarv 
cUpaedy. Ihis applies paiticuL'f^ly to cases in which the banker takes onlV 
an equitable cluirge. E\cri \vhon the banker acquires a R'gal title'to the 
security deposited with him, his position, 'though quite strong, is» not 
absolutely unassailable, as snrn< timcs, after advancing money against a legal 
rnortgage of a property, he may find to his detriment that its owner has 
already execiued a long lease at a low lent. The banker has to be very 
careml witii tl e current account of .such a person, both as regard.s chc<iues 
diawn by him as well as those sent in for the credit of his account. “ Ilonestv” 
alone does not constitute character. There are several otlier factors foi 
cxarnpie “the .sobriety,;the promptness of payment, good habjt.< iiersonaUty. 
rndfm through from beginning to 

. • 

Ai ^“•'^■'^’‘M>|';'’'''illh(f!p to the iJO'.ilion clear (Bank 

Admini.stration, by Jame.s B. 'l iant (first edition), pp. 189-191) 

to his bfnf appyeritly fcspcciaide man applie.s 

10 nis Dank lor a Joan. As the bank was not iiirenared in /rr inf 

loan applied for witluiut a guarantee, he was Usked to obtain the signature 
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of a friend known tp the bank on the promissory note. On the maturity of 
the loan, the borrower applied to the bank for its renewal. On being told 
that the loan would be renewed only upon his obtaining the consent of the 
.surety, he immediately stated that the surety would cither have to consent 
^o thej-enewal of the note or pay it himself. He was put down as a poor 
credit risk, as he failed to appreciate the kindness of his friend and was 
apparently indilferent to the inconvcnicncq to which he might put the party. 

He lacked sense of rcspolisibility. 

honest gambler. A well-dressed man enters a bank-manager’s office 
and asks for a loan. He succeeds in«blaining only a smsll amount. When 
he is gone, the manager, in the course of conversation with another customer, 
comes to know that the man is a gambler with a tine reputation for honesty 
so common injth^t Vude. •I'he loan being a small one, the risk is not great. 
But usually no banker would <'\lend credit to a gambler, except, perhaps, 
when it is adequately protected by collateral seciiriiy. 

Dishonest customer. A man, notorious for disHjoncsty and frequent 
icpud#;vlion of his debts, •whenever jiossible, applies for a loan. He offers 
collateral security, but the application is turned do^m because of his lack of 
iiTt'Cgrity aiid re.sponsibility. Banks will have nothing to d5 with such 
customers, even when they offer adequate collaterals for securing their loans. 

C^p.\ciTY AND cavital— Ill Conclusion, it may be stated that some 
people beli<;vc that a man of character is more credit-worthy than a man of 
property with all its uncertainties and with all the attendant evils like false 
valuation, mis-representation anJother mal-practices.« With the impersonal 
relationship that has comt to exist in modern lArge scale business the 
importance of the other two C/s»—capacity and capital- has increased a*great 
deal. ^Thc former is clo.sely connected with the success or failufe of a 
business. If the customer has no insight into the j^articular business, for 
which he wants to borrow funds from the^jwiker, there arc greater chances 
of loss than of “profit” to the banker. For instance, ff a person engages 
himself in the IJhsincss of imj^orted provisions and if he ns not much 
acquainted with The line, he may suffer losses owing to the deterioration 
of some goods, e.g., chocolates, in summer. The possession of the third 
C— capital—by the person applying for accommodation, is due to the fact 
that there cannot be ^any absolute certainty about the# success of a business 
and in’casc thewe i.s a lo.ss, Ihc customer’s capital.should enable him to meet'^ 
the ioss without shifting it to Iiis creditors. It must, however, be mentioned 
that tlic extent of consideration which the threc,C’s deserve at the hands of 
a lending banker, varies with different customers. For example, if a 
customer is in j^ossession of any two of the thri'c C's to a sufficient degree 
and is deficient to a small extent as regards the third, the banker may not 
mind extending credit tD him. 

Ckkdit agenciks- The next iiuestion to be considered, is, hoV a 
banker is to oBtain the necessary information regarding these three funda¬ 
mentals of credit. No doubt, bankers have to make inquiries from those of 
their custonaers »id other persons likely to have had dealings with the party 
whose credtt is to be inquired into, as well as from credit information bure^.x 
wherever \hcy exist. Seyds in Englalid, and Duns and Brad.'itreets in the 
I'nited States of America serve as good examples in this respect. The last 
two named hav^ yn acceunt oi their operations extending over a number of 
years, collected considerable iJiformation about business houses in North 
America and have bceik publishing, twice a year, reference ' books' giving 
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information regarding the credit of concerns even in Qomparativcly small 
towns. In addition to the publication of these reference books, they send 
com plot e reports about business concerns to their subscribers and these 
reports give information regarding the following points:— 

(rt) History of the business concern. 

(6) Ownership and changes in the same. 

({■) Digest of statements (>f assets and liabilities. 

((/) Result of investigations in the trade. * 

(c) Fire'records. 

Ausknck of ^tredit AGiixoiES ly lNi)iX-<-In India, such agencies ha\e 
not vet come into existence, but there is no doubt that, witli the develop¬ 
ment of credit, the field for tliis kind of work is bound to expand and such 
agencies will grow up, in the near future, in iti:)ite of,.the fact that there 
arc certain inherent difficulties in the way of this kind of work in India. 
For instance, owing to their illitcracj^ a laigc majority of the people are 
reluctant to give information about their finaifcial jiosition. Handicapped 
as the}' are, indix idiial banks in India .it present, generally maintain sjiccial 
tlepartments for collectijig infoiination regarding the financial position of 
their customers, ^^'hcn such information is cbllcctiid by banks through thiid 
parties, it cannot always be entirely relied upon, as the jjerson or persons 
tlirongh whom it is collected, may, innocently or as it sometimes happen.s, 
intentionally, give either too rosy or too gloomy a picture of the financial 
position of the party conccini^\d. An Indian system of credit agmicies, suited 
to Indian needs and conforming to Indian customs, is the need of the 
moment. 

Examination or accounts —Whin a bank is approached for credit 
facilitic.s by persons or firms who happen to' be its cu.stomers, an examina¬ 
tion oflheir accounts and.past «lealings will be very helpful. For instance, 
a careful examination of the accounts of the person a])pl 5 'ing for accom¬ 
modation, will show, whether ifr not, he is overtrading or is otherwise 
undeserving of the*accommod.'ition he ask^-of the hanker. Similarly, it the 
bills discouiftcd for him have always been duly honoured*’it will loimt as .i 
point in his favour. * ' 

Othf.k sources— Besides the abovernentioned sources (d ivifoim.itinn, 
the credit department of a b^nk has to scrutinize clo.sely the newspaper 
colum.is, cuttings from which are taken and kept in ^the rc.spectivc tiles of 
their customers. It is the duty ol the credi/ department‘Of a b.ink, not 
only to collect mch information, but also to lecord it in a handy and easily 
intelligible form. The crci'ii; department of a well organized modern bank 
in the I'nited State.; of America, supplies such inform.dion, not only to the 
officers of the bank, but sometimes also to its customers without making .my 
( harge therefor. In .'uldition to this, a customer of a b.ink requiring 
.o'commodation from it, is, generally, asked to gfve cert.iin information 
r'-garding the nature of the business and the purpose for which the accom¬ 
modation is required, as well as the period for wliich it is required. The 
Uanker should further ascertain whether the accommodation required is by 
way of a loan, an overdraft, or discounting facilities (sec AwrH'iiali.v A Form 
Nos. 21 and 22, posit). * • 

PrETERENCE Tiy THOSE RF.qUlRItsCi ACCOMMODATION FOR GENUINE 
BUSINESS Pi, commercial bank may’ not like to grant a loan fior a long 
period. No hard and fast rules regarding tiic piurposcs for wliich loans 
should be sanctioned, c.in be laid down, a.s irtnay be necessary to discriminate 
more al one-time than at Jinothcr. Howcvait whun the money-market is 
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tight, preference should be given to those customers who require accommoda¬ 
tion for genuine business requirements over those who require it merely for 
speculative purposes. Similarly, when a customer is living beyond his means, 
it is not proper for a banker to encourage his customer’s extravagance. 

• Tq, ASK FOR COPIES OF BALANCE SHEETS AND PROFIT AND LOSS 
ACCOUNTS^!-Another important source of credit information to a banker is the 
copies of the customer’s balance sheets and profit and loss accounts for the last 
lew years, or a statement of his assets and liabilities, which^ should be, as 
far as possible, certified by a competent and reliable accountant. This ! is 
possible only in rase of trading tustonicrs and is very nec^sary as it tends 
to reduce tfijc risks of l)ad debts to the banker. Indian borrowers are generally 
reluctant to divulge tlieir financial position readily to their bankers; but, if 
bankers insist on th«jir customers submitting copies of their balance sheets 
and profit andloss accounts along with their loan applications, they will 
have no difficulty in obtaining the necessary information from the latter. 

Examination of Statements; General Considerations. 

The following gencraMiints regarding the analysis of financial statements 
will, we trust, be found useful:-- 

'' • 

Nature of the business —In the first place the banker should ascer¬ 
tain the nature of the trade or business—retail, wholesale or manufacturing— 
of the applicant for loan. This is necessary in order to consider the various 
items of the statement. 

A recent statement —Secondly, the statement should relate to a fairly 
rdeent period as a statement showing the customer’s position in some earlier 
years may not correctly reflect tlie true state of affairs*at the time the j^srson 
applies for accommodation. It'is also desirable to see that the statement 
docs not refer to a period whefi merchants, in the? particular trade to which 
the borrower belongs, have their indcbtedqpss at its lowest point. Moreover, 
the information given in the statement shoulcl be verified, ^s far as possible, 
by independent inauiries, particularly when the same has not been duly 
audited b^' a reliaplc firm of auditors. * 

DiTfi ckentiation of LiqiHD AND OTHER ASSETS —Thirdly, the statement 
should differentiate belween the assets, which are of a liquid nature and those 
which arc more or less fixed. Among the li^iuid assets, may be mentioned 
cash ha hand, cash wifir bankers, bills receivable, shares and bonds, and 
merchandise, raw, finished oi-'in the process ol manufacture. Similarly, 
liabilities should be distinguished, as short-term ones or long-term ones. 
Among the former are acceptances and amounts*due to trade creditors and 
banks. Lands, buildings, plant and goodw’ill are some of the principal items 
of fixed assets, while mortgages and debenture'-, are the chief amongst long¬ 
term liabilities. • 

T.iquid assets to be sufficient to meet short-term liabilities— 
Fourthly, in e^’amining a statement, the banker must see whether or not tlie 
would-be borrower can meet his current or sliort-term liabilities with the help 
of his quick,or l^uid assets. It is necessary to do so, because the continuation 
of the business may depend largely upon meeting the short-term liabilities 
as they mature. For instance, if a • businessman is unable to honour fiis 
acceptances, his credit may suffer so much that he may ^have to close his 
business, although his fitted a^ets may be sufficient to meet all his liabilities. 
Bankers are usiffiHy satisfied if the liquid assets and short-term liabilities 
bear a ratid of at least ^ to*h, 
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Diffkri:n('I': in tiik book value and realization value of assets— 
Fifthly, it must ho borne in mind that the nalnro of the assets given in the 
statoincnt is ordinarily expressed to show their worth to the trader for use in 
a going concern. The hanker should remember that normally they will-fetch 
much less in case of a lixed sale. 

Cash —We shall now deal r.scparatol 3 ' with the principal ifejns of the 
statement and comment ui)on tlu?in. One of the chief items, on the asset side 
of the statement of a honower, is the cash in hand and at the bankers. In 
examining the amount shown as ca.sh in hand the banker should .see that it 
docs in»t include 1 (). I'.’s of the proprietor or-the manager. While auditing 
the accounts of a small bank which closed its doors during the blinking crisis 
of 1913, the present author found, on examining the pottj’ cash liook of the 
bank,that GO to of the cash in hand, shown in the cashbook, was 
represenied by the I. O. U.'s of the managing directoi* of the bank. Such 
a practice on the part of a borrower, should be discouraged. The banker 
should also see that tiie amount of.cash in hand-, at the time of the prejiara- 
tion of the statenumt of a company is not undidy inllutcd on account of the 
pending ]'a\Tnent of the dividend cleclared. ' * , < . 

Bills .receiva-ble—As regards bills receivable, the banker shouldascer- 
tain, whether or not, thej'are strictly trade bills received from ciistomers, 
to whom goods have been sold. Taking into c(,'nsideration the usage of the 
trade in wliicli thi; borrower is engaged, the banker .should see that t^xey are 
neither for unduly large amounts, nor lor unusually long periods. Generally, 
a commercial bank is not prepared to lend 0 x 01103 ’ itgainst bills for long' 
periods, as, on accourfc of their slow maturity, they are not considered as 
good^securit\’. • « 

JiooK DEBTS AND ACCOUNTS RiiCKivABLE' Til examining the item ol 
book debts and accounts re/:civakle. the banker has to satisfy himself, whether 
having regard to the business done-, they are not unduly large, as sorne of them* 
may not be recoverable. Thc= nhture of the debts shoukl be ascertained 
whether there are any big debts that havi- lioen outstanding for a long lime. 
By looking Into some of the-^o accounts, he can also lind ofit whether they are 
good, or bad. It is also desirable to inquire whether the'applicant for loan 
allows his customers to run their accounts on longer than the ysual period 
fpr liis p.aticular tr.ide. 'f lic customer should be asked to sign a statement 
that sulticient provision has been made for cloublful debts. 

SIOCK IN TR.VDE—As regards the stock, it jnay not be fivisibh' always to 

get the inventory in ide and its value estimated’by an independent and reliable 
valuer, and, therefore, t'lg b.uik may, generally, have to rely upon the 
borrower's valuation. However, in such a ca.se, the latter .should lie requirrcl 
to stale that 011 unsaleable and deteriorated goods have been taken into 
account and the valuation has been made according to the cost, or the market 
jirice, whichever was lower at tiie time of the clo.-,rng of the accounts! 0( 
course; the banker's acceptance of the valiiati(-.T by tlie borrower will also’ 
depend upon the natme of the business, the relation of the stock to the sides 
etc. The banker ;li«nild also sec that tiic stock carried is not in c.xcess of the 
requirements of the concern and does not comprise of a lurf-gc uroportion of 
d^ad stock. • ^ ^ 

Stock E?{CHANGf.; sEt.uRiTiEs—As. regards the .stock exchange securities 
held by the applicant for loan, the banker .should try to find out’the object 
with whicli they are carried as an asset. IJ tlic jiorrowcr has invested in 
securities, funds whidi he cannot proliti^ily use in liis*ofl'n business his 
credit position is strengthened, but, on the oth^pltan^, if the securities happen 
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•to be of a speculative nature, tlje banker should regard them with some 
suspicion. As the latest market prices of such securities arc available without 
any difficulty, the banker can easily ascertain their market value. However, 
this floes not apply to all kinds of shares and stocks. For instance, the shares 
•f sevojral companies, floated in the last few years, are not easily 
saleable axd the quotations, which appear against them in financial and 
other papers, being merely nominal, cannot be relied upon. Moreover, the 
banker has to see whctlier the shares, held by the customer, are fully or 

partly paid-up, because, in the latter case, they carry a furftier liability. 

• 

Fixed ^ssets —Tn the case of fixe^ assets, the bankei* should ascertain 
whether the land and buildings owned bj' the borrower arc not subject to 
any incidental charges such^is costs of up-kcep, rates, taxes, etc. He has 
also to satisfy himsetf that the buildings are in good repair and adequately 
insured against fiie, deluge and earllKpiakc. ITc should not only take into 
account the current value of ^hc property, but should also have due regard 
to its prospective value. In the case of plant and in^ichinery, the banktr 
has to* see that they arc* in a good condition. He should find out the 
policy adopted by the apjdicant regarding the pfoper jirovision for the 
depreciation of such assets, so that, in case the building has tD be pulled 
down, or the plant to be ^replaced, there .should either be sufficient 
reserve ^ivailable for thc^puriwse, or the l)ook values of such assets shoiild 

be brought down so low as not to affect the position of the concern. 

* 

SuNDuy ASSETS— There ^may be certain sundry assets such as leaseholds, 
goodwill, p.atents, tr.ade-marjvs, etc., whose values Sioukl, generally, be 
ingored by the banker, as, in tlici case of a liqilidatiort of the business^tliey 
are not likely to fetch any price! It is to be noted that the banker has to 
take into account the break-up value of lixod and other assets, when consi¬ 
dering applications for loans. 

Liabilities. 

On the liabilities side tli<‘ banker should fust sec whether the capital is 
large eiwugli for the nature and tumover of the business. If the capital is 
inade([uate The business will be hampered. As alre.adj* stated it is not the 
function of a bank to .suj)]^]}' fixed capital tq*:in industry because commercial 
banks Ijeop their assess in a liquid form as far as possible. * 

?\crEi''iANCES—Secondly the banker should satisfy himself that all the 
aercptances are for goods received. In the ordinary course of business, 
m.orchants accept bills drawn by jicrsons from whom they purchase goods. 
If tlie aiiplicaiit for accommodation accepts bills, drawn by persons other than 
those from whom he li.as purchased goods, or t(' whom he is indebted, the 
fact w’ill stand as a point*against him. The bills payable register gives the 
details regarding the names of the drawers, amounts of the bills, and the 
respective datts of their maturity. Although, in order to be sure about the 
total liability unde r the heading, it may be nccc.ssary to communicate witfi 
the trade cr^dit«rs, generally the banker will be satisfied with enquiries 
through brokers. * 

Accoujjts 1’ayable—As book dfcbts or accounts receivable represent 
goods sold* on credit, the item of accounts payable represents goods bought 
on credit, for w^ijh neither payment has been made nor acceptance has 
been given.. This item can l^e chetked by a reference to the invoices received. 
It is desirable, that, considcriftg the usage of the^ trade in which the applicant 
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for accommodation is engaged, these accounts should not be overdue; other¬ 
wise, it will clearly betray his inability to pay his debts on due dates. The 
amount under this heading should not be unreasonably large either. For 
example, if a concern sells goods worth Rs. 50,000 per month, its purchases 
should ordinarily be of less than that amount; and, if the credit •term in 
that particular trade is one month, it should not owe more than the amount 
of its monthly purchases. In case a liberal cash discount is allowed in the 
trade and is taken advantage of, the amount of such accounts should 
represent invoices which hav'e not been properly checked, or for which tlie 
period allowed fc- the claiming of discounr has not expired. It is also 
desirable that, if a concern raises money by acceptances and other forms of 
borrowings, it should not owe large amounts under this heading. 

Other liabilities —When the concern applying foi a loan is not bank¬ 
ing with any other bank, the amount and the terms of the loan taken from 
the banker will be known to him. Similarly, the concern may owe money for 
taxes accrued but not paid .and for unpaid sal.aries and wages. Sometimes, 
these amounts are a source of great anxiety tc those responsible for the 
management of a conceiti. 

Profit AND loss account —In addition to the statement of assets and 
liabilities, the banker should examine carefully -the profit and loss .accounts 
for the preceding few years, as it will show, wheth"r or not, the business is 
a paying one. He should not only satisfy himself that all the expenses, 
chargeable to the profit and loss account, have been deducted before arriving 
at the figuics of net profits, but also, that* suffictent amounts have been sot 
aside for the dcjireciation o« certain assets sudi as jdant and machinery, 
builcHngs, motor cars, furniture, etc., which* need replacement after expiry 
of certStin periods and for paymont of income*tax, etc. He has to take care, 
that the j^rolits shown are real .ind not fictitious. 

The following financial statements and our comments upon them may 
interest the reader, as illustr.itiv’c of the gcilcral principle^ stated above. 

Traders- 

I 

Individual. 

• . • A 


I.i.M iLii ii;<. 

■ II- I. I a— 

Ks. 

i 

Hills accepted .. .. .'I,u00 

Hand overdraft .. .. 

Other liabilities .. .. .'l.OOO 

• 

8,000 

tapit.'il . IB.OOO 

. 24,000 


.\ssK I'S. 




Ks. 

T.and and building .. 


O.OUt) 

Stock 111 ti.xdcw 


8.000 

Hrjokdcbt) 


8,000 

U.isli 

. . 

2,000 


24,000 


A’s balance-sheet shows that the net value of his business is Rs. 16,000 
t.e., be can pay every debt that he owes an^ ^ill refain thai sum, or, to put 
it differently, he can pay his creditors 48 annas jter rupee, provided his assets 
realize' their book values. • • • 
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, B 


. r.IABII.ITIES. 

Assets. 

• 

• « 

llill.s acctptecl 

Dank overdraft .. .. , 

Other creditors 

Capital . 

Its. 

20,000 

11,000 

.'1,000 

.'iqooo 

16 000 

W’archouse and fi.xtures 

• 

Stock in trade 

• 

Book debts 

• Cash.? 

Rs. 

7,000 

:13.000 

8,000 

2,000 


50,000 


50,000 

r.iability on hills <risc(>iin1ed 

10.000 




Statements of A & B compared —In comparing the two specimen 
statements given above, wc find that while A’s capital^is identical with that 
of B, *hc latter's stock is more than four times as big as that of the former. 
Should B’s stock depreciate by 25 9o, his capital A'ill be reduced to half. 
Tljc item of fixtures will not realize a large sum. However, if all of his 
assets realize their book values, he can pay' nearly 24 annas per rupee of 
his liabilities. Another weak point of the second statement is that the ratio 
of the liquid as.sets to tfie short-term liabilities i.s comparatively small. In 
.<4’s statement, the amount of his acceptances ahdbank overdraft is Rs. 5,000 
agpinst which he has Rs. 2,000 as ncash and his stock a?jd book debts amoimt 
to Rs. 16,000, or more than live times the amoupt of additional cash required 
by him to meet his quick liabildies, whereas B has book debts and goods 
worth Rs. 41,000 as against R^. 29,000 of additional cash, which will be 
required to meet the liabilities maturing at an early date. 

® • 

It appears, therefore, that C's position compares quite unfavourably with 
that of A- In ordergto enable the reader to visualize the w’orking qf a banker's 
brain, while considering loan applications, we give below some examples of 
typical borrowers ; see " Banker's Tests" by Francis R. Stead. 

Industrial concerns. 


The Amrit Spinning and Weaving Mills. 


Application for continuance of Rs. 15,00,000 limit unsecured; and 
Rs. 7,50,000 discounts. 


LlAillLlTiKS, 

• 

Assets. 

• 



Rs. 


Rs. 

Paid up CapitaP ?. 

Bank overdraft 

Cash Credits .. 

Trade crcdit<As 

Reserve Fund 

Profit and Loss « 

• 

75,0p,000 
12,00,000 
4,50,000 ' 
9,75,000 
5,25,000 
3,75.^00 

Land and building .. 

Plant and machinery 

Stores .. 

Cloth and Yarn 

Book debts 

3,50,000 

44.50,000 

3.00,000 

39,00,000 

20,25,000 

• 

• 

1,^9,25,000 

_ : _ • __ 

1,10,25,000 
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The miJJ is an old, well-established and thoroughly , up-to-date concern 
which lias recently been equipped to manufacture fabrics with cotton and 
artificialsilkyarns in combination. It has a good market for its specialities, £md 
its maimfactures arc well known izi the cloth market. It maintains fair profits 
e\ en in bad times. It buys its cotton through its brokers on the FJpmbay 
(’olton Exchange. The inanag;(’ment is all Imlian, and the Swadrshi move¬ 
ment will eirsure a good demand/or its m.inufactures. 

The facilities asked for will be readily granted.*' 

II 

Fikms. 


Ml SSI'S. liixsc Byoihers, Clolli Merchants. 

This lirm has applied for the continuance of the unsecured loan of 
Ks. 75,000. Some two jaars back, a lU'w p.irtner, who brought in Rs. 90,000, 
was taken in the business, which wus then in want of more capit.al. The loan 
was not .'u'knowled,e;ed by llio now iii'm and the old account was coiirinued 
as there was no chan.gi* .ui tl.f' n.nnc of tlie Jinn.* I'he Izalaiice sheci shows 
that tliO bu>inoss i.s'declining. 

The banker will be well advised to require,(he debt to be renewed on the 
new lirm’s guar.inlee. Otherwise, in case of b.inkrujztcy of the linUj he will 
not be able to jwoceed a,gaijist the st'par.itc (‘date of the new partner. If the 
new linn is not pre]iarcd to* guarantee th(‘ indebtedness of the old hrni, 
advances siumld be r<^'alled, 

III 

t 

\ 

‘ , .Companies. , 

fhe Easter,'! Tradini Co., Lkl. 

The company’wants .i loan of Rs. 75,t;U0 secured by tlie guar.iutec of 
its managing diieetor. The coiuann is an old (.nstomer ?>f the bank .ind its 
turnover is largo. It has only recently hem registered* as a joint stock 
company with a ]'>aid-iip c.ipital of Rs, 60,000. Us total a.ssets ace v.diied at 
Ks. 2.*25,000, comjtri.scd largely (^f ])ro}..ertics,'more or less mortgaged. 

Tliis is a case fdr due consideration, in which eliaiacter and Ipisincss 
ability will count : supposing the banki-r is perfectly sati'.lied*’ou these pejints, 
it is a risk that might be li.i/arded. As so much dej^ends on mana,gcment, 
however, tlic managing dii eotor might well bo asked to insure his life to some 
extent and lodge tin; policy with the bank. Xo doubt, by itself, life insurance 
does not offer much seczirity, .is its value i-, cnutiagent upon payment of future 
premia, still the banker may atcornmodatc the coiiip.any, ;iftcr duly ascertain¬ 
ing th<i extent to which tlic prop,<‘rties of tlie company, ;is well as the private 
means of its managing director are enenmizered. 

Coll ieries. 

Some oenekae kemakks —.Mining in collieries is, generally, liable to a 
royalty at .i ii.\cd rate per ton on the coal extracted, subject to vi minimum 
artnual payment. If in any year, p.aymcnt is made in respect of coal not 
won, the c-xccss charge can be refunded in the succeeding years, Jn case the 
minimum is sufficient! 7 exceeded. Fhe question of,,minimum payment may 
assume seriousness in bud times. A certaiJT percentage Infs'to be written off 
the plant and machinery every year to accuni,u4die qs reserve to be used for 
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their replacement. Even in the case of collieries, free from rates or charges, as the 
asset is a wasting one, it is necessary to create a special redemption fund 
against the time when the coal will be exhausted. Wagons purchased on 
hire* instalment, or the deferred payment system, remain the property of th.e 
•seller untill all instalments are paid. Throughout their life, which is limited, 
frequent expenditure on repairs is necessary.* 


Messrs. Mukerjre A' Co., Coal Miners.^ 

Application for Rs. 75,000, in addition to their old loan of Rs. 3,75,000, 


against f^rst debenture charge. 

• s 

I-T.MiTUTIES. 

i 

Asskts. 


Ks. 

• 

• 

Rs. 

Paicl-iiptTajMlal 

• 9,00,000 

Leases and D^pvelopnicnts 

0,00,000 

iiank Overdraft 

:h75,000 

r.oose plant etc. ... 

5,25,000 

• 


Waf^ons .. .. .*. 

2,25,000 

Other creditors 

4,50,000 

Stork .. 

2,2.5,000 


• 

Hook Debts .. 

3,75,000 

Jicserve. , . . . ,. 

.3,00,000 

Prolit and loss .a/c 

75,000 

• 

20,25,000 

1 i 

20,25,000 


^ • 

-•- 



This firm appears to be doing badly, and#has n® reasonable chances of 
meeting its liabilities. It is nofc a good risk. If it cannot find a satisfactory 
surety to guarantee the loan* applied for, the application should bc*refused, 
although it is an old customer. 

II • • 


* The Bengal Colliery Company Ltd, • 

Application for continuation of Rs. 15,00,000 limit against first debenture 
charge. 


• 

• 

• 

• 

* Assets. 

1 



Rs. 

• 

Rs. 

P.ii<l-up C.ipital 
Bank 

Creditors 

Reserve . . 

Prolit and loss .. 

• 

• • • • • 

• • • • 

45,00,000 
10,.SO,000 
9,00,000 
6,00,000 
4,50,000 

Property (frechoVl) 

Cottages (freehold) 

Wagons .. .. 10,50,000 

Less amount re¬ 
maining to bo 
paid .. .. 4,50,000 

52, .50,000 
4,50,000 



• 

6,00,000 

Stock 

Book debts .. 

6,00,000 

4,50,000 

7,50,000 



75,00,000 • 

75,00,h00 


A 


The posititjpQ of this company appears to be quite sound and the apphea- 
. tion for loan may be granted proVided the colliery is not by any means fully 
worked. It may be desirawe, however, in .this cage, to ascertain also, 

15 
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whether the wagons were purchased on .the hire-purchase system, as the 
wagons purchased on the hire-purchase basis remain, as has been said already, 
the property of the vendor, untill all instalments are paid. 


Contractors. 

I 

Messrs. Yora Co., Coustmctional Covtractors. 

Application for Rs. 15,000, in additioi] to old limit of Rs. 45,000 un¬ 
secured and disctaints Rs. 30,000. * 

I 

T^i M’.u-iTir--. .Assets 





Rs. 

B.ink 


Hook flobts 

60,000 

CroJittir-j 


\\’ni'k in lyogrt* 

. . ,2.'i.S,000 

Siirphi'. 

5, lo.oec 

Stock 

..' 1,.SO. 000 



1’I•cn^ 1 sep * 

75.000 



Plant and >rachinery 

l.O.S.l'OO 


l.s.eod 


6,15,000 


The applicants arc kno\^n to be employed by people of good repute who 
arc old customers of»the bank. * * . 

,Ii the assets and* liabililics slat einouts for the last three or four years 
show Jhat the profits arc satisfactory, the risk is worth taking. 

II 


The Western Building and Coiisfjuclioiial Company, Ltd. 


Liahim I u:-. 

A*b1-.T3. 

• 

• 

• 

4 

it-. 


Rs. 

Paid-iip t'a])ital 

Debrntuvo... 

Rank 

Crt-i.liUjTs 

7,50,000 
. .* 4,50,000 

1,50,000 
75,000 

ft 

IkT-mi'ics • . . ^. 

Plant.and Maclontry . . 
Stuck 

Work in I'roKrc— 

Uetciition moneys 

Book d( bt.s 
(lood-vMll 

1 Toll! and Ifiss .. 

• 

.. « 6,75,000 
6,00.000 
l.*20,0O0 
1,80,000 
1,.SO, 000 
75,000 
75 OOO 
1,50,000 


14.25,000 


14.25,000 


At present the bank holds a sound guarantee for Rs. 1,50,000, but the 
guarantor has recently died and the bank is ^sked to releastf his* estate, taking 
instead a charge on the retention-moneys, which from the bank*er's point of 
view, are a very undesirable form of Security. They arc, of course, subject 
to the satisfactory execution of the relative work and defects may not be 
apparent for some time. They arc also sul^eat to equities The bank should, 
not comply with the request, especially m viq,w of the deoentyre issue anti, 
adverse balance on profit aryl loss account. • " 


i* 
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Commission Agents. 

Messrs. Malhoira Bros., Corn Brokers. 

• Application for Rs. 15,00,000 against hypothecations with 15% margin, 
tojnclud^iconfirmed documentary credits; trust facilities up to Rs. 3,75,000; * 
and Rs. 7,50j000 discounts. They act as brokers to some extent, but they 
are also rnerchants on their own account. No balance sheet is produced, 
but^ they state their surplfts to bo Rs. 6,00,000. They have accounts with 
other "^b^ks as well. They had previously a small account wfth the bank, 
but they now approach it for ’increj^ed facilities. Rccjjntly, however, 
irregularities b^ave been detected in their discounts. It is fairly obvious that 

a considerable amount of their paper is of the accommodation type. They 
arc also reported to have ieen speculating wildly and to have been 
severely hit. * * 

This is not the time for e.xtcndiug facilities, biit rather for requiring 
reductions in their existing liabilities to •the bank. The bank would . 
probably, be better witbout,the account, but it may’not bo possible to 
,recover everything without a certain amount of effwrt and pressure. In 
these; circumstances great care is necessary in granting trust .facilities. 
The possibility of their buying and selling, in the same market, should be 
kept in view, as, in the ev'orft of insolvency, there is the risk tliat the 
bank’s clarini under a trustdetter might be encountered by a right of set-off. 
From its veiy nature there is a considerable element of speculation in the 
corn trade. The demand for wheat,is cnornious and widespread and prices 
ftiusf bo mainly governed by'world supplies and crop* prospects. Values 
naturally fhictuate wid(^ly. rtowcvcv, any .attcftipt to* corner the marl^et 
cannot be other than transient iif its action by reaso i of the many jarge 
sources of production. • 

Miscellaneous. 

1 

• 0 

TJiiT Koochpencanipur Cily Corporation. 

• ^ 

Application for Rs. 2,00,000 on various mortgages; and for Rs. 50,000 
unsccuretl. Advances are taken on different accounts, in connection with 
various works and undertakings. On other a*counts, large credit balances • 
arc maintained, so j.liat, fo a considerable e.xtcnt, the banS would be lending 
the corpotation its own money. • As regards Rs. 5(T,000, the accommodation 
is required for occasional and temporary use only, pending outside 
borrowings or collection of rates. The finances* or the corporation are 
well-managed. It has its local Act, which confers large borrowing powers 
against the security of all rates, revenues, funds and properties, provided 
' they are within the powers conferred by the Act, as qualified by any 
provisional order in force at the time and made in pursuance of .the 
authority under j:he Act. No further sanction is required. A common 
form of mortgage has been adopted and its mortgages, to a considerable * 
extent, are held by the public. Occasionally, it also raises money on 
redeemable stock ai!d in other ways. 

The request will be readily granted on reasonably remunerative terms. * 

II 

Bahadur* J^mshedjee Poonawala, 

• Director, Thi Broach Cotton Co., Ltd. 

• • • 

Application for continuance of Rs. 1,25,000 limit agaftist deeds of farm 
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lands, which cost him Rs. 1,75,00D at top of the market, at low rate of 
intcri'st. The .ipplicant is a locally influential man and there has been a 
rumour that the company’s account may come to the bank. He has failed ^ 
to carry out his repeated promises to reduce his loan. Apparently he has 
lost money in different concerns, althougli still reputed to bo well-ta do. « 

Further security should _J)e insisted on and a definite programme of 
reductions arranged. The rate of interest should also be raised. 

III . . 

Messrs. A. K. Bose S. II. Chatterjee, r 

Executors of the Will of the late^ir S, P, Gupta, • 

Application for a loan of Rs. 50,000 against cliarge* by the executors 
onTmarketable securities worth Rs. 50,000 and on Rs. 10,000, the credit 
balance of the deccas^ed. Theji require tin? loan for the payment of the 
estate duty and Mudert.ike to obtain and jnodiioc probate as soon as 
possible. The applicapts are introduced by ropfitable solicitors. * * ^ 

The ‘risk would be regarded as a negligible one. 'Fhe executors should 
be asked to give their joint and .several undertaking to obtain and produce 
the probate, as, otherwi.sc they would be only jointly liable. If^thc bank 
is not authorizctl to pay the amount direct to flic revenue department, it 
might ensure in some othefV- way, as for example by requiring the deposit 
of the receipt tha^ the loan given to the executors for payment o/ th§ 
probate duty is utilized foj the purpose. 

Executors get their title to administer the estate from the will itself 
and have power to pledge Specific assets; forthwith. As in the case of 
trustees, so witli regard to jgersonal representative; a lender can claim 
against the es|;ate oiily bV standing in their shoes. If the executor 
cannot recover from the esCate, the lending banker ^will be debarred fronw 
doing so.* 

IV 

Dr^ J. D. T.odhie, M.D. 

Application for Rs. 1,00,000 against Rs. 1,25,000 woiJ;h of highly priced 
marketable securities, e.g., ordinary sharfts in succssful commercial and 
industrial companies, deferred stocks in leading trust comi>anies, insurance 
companies, ordinary holdihgs, etc. The customer has not any considerable 
means outside his profession. 

The accommodation should not be other than temporary. Highly • 
priced securities of this character arc subject to rather wide fluctuations, 
and, in the event of a sudden fall in their market prices, the margin may 
soon disappear. Not infrequently does it happen, that an accommodation, 
granted temporarily, degenerates into a permanent debt. The securities 
offered being highly priced, it would be preferable to h«.ve a bigger margin 
.than usual, so as to guard against the possibility of any Sudden fall in 
their market prices. * 

Different Forms of Loans Without Collateral Securities. 

« • • 

We shall now consider different form% ©f loans for which the banker 
does not get any collaterah security and ha's to content himself, either with 
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the personal security of the borrower alone, or together with that of one 
or more other persons.' It may be’stated that in modern times, it is only 
in a very few cases that a banker would agree to lend money against the 

• personal security of the borrower. When a borrower is unable to give 
suitable collateral securities for securing advances applied for by him, he 
is asked to get the guarantee of some other person, about whose credit 
the banker is satisfied. 

^ ‘ 
ylPlscouNTiNG OF BILLS OF EXCHANGE—^Thc most important form in 

whicfpbankers give accommodation without any collateral security, is the 
discounting of clean bills. This* formof employment of a «ubstantial part 
of the banker's funds is still very popular, particularly with the commercial 
banks in the leading European countries. In December 1943, the London 
Clearing Banks l¥3ld bills including Ticasury bills of the value of nearly 
£ 133 millions representing about 3*3% of their liabilities on account of 
deposits, current accounts and ipote circulation. The Scheduled banks in India 
and Burma had, at the end of 1943, inland vTSance bills amounting to Rs. 6'74 
crorcs rqpfcscnting nearly 1.3 per cent, of their deposits.* 

* It will be clear from the figures given above that m India, banks do not 
hold bills to any large extent. This is due to the the fact that in India, banks 
need not have liquid resources quite to the same extent as their confreres in 
England as ordinarily most of the deposits of banks in India arc not payable 
on demand, or at very short notice. Moreover, ^hc yield from Government 
securities is usually higher in India than in England. 

• * • 

Reasons for the restricteef use of Bills in India. • 

• • 

THE SYSTEM OF CASH CREDITS AND RUNNING ACCOUNTS -Thc re^SOnS 

for the limited use of commercial Trills in India are ilbt far to seek. (1) The 
system of running accounts and cash credits is^an important factor responsible 
for the restricted use of bills in India. In thc case of cash credits, interest is 
•either paid only to thqrextent that credits are used, with half or quarter interest 
clause and tjie banktcan withdraw credits, in the event of any deferioration 
in thc position of thc borrowing party. In India, a merchant who buys 
goods on credit, does not like to give his acceptances in exchange. He prefers 
to have a running account. He may either (rfear the account by the end of , 
thc year,*--gencraliy befdre Diwali—or, if so agreed upoif, the balance may 
be carried forward. • • 

(2) Lack of facilities for rediscounting— Before the Reserve Bank 
of India was started thc Indian joint stock banks, in case of need, had to 
resort to the Imperial Bank of India for financial assistance and as the latter 
competed^ with thc former in commercial banking business, the joint stock 
bahks'prefcrrcd to make u§c of their Government securities portfolio for loans 
from the then central banking institution instead of getting their bills redis.- 
counted by it so hs to avoid disclosing the names of their clients whose bills 
they had discountecj* Moreover this facility of rediscounting W'as restricted 
to approved biUSj-^.^., bills approved by the Imperial Bank of India, which, to 
make matter^worse, offered no gufdande to the other banks as to what consti¬ 
tuted an approved bill. Consequently, a banker discounting bills, could not* 
be sure as t« which the bills discounted by him would be acceptable to thc 
Imperial Bank of India for rediscounting. With the establishment of the 
Reserve Banjc of India in 1935,* facilities for rediscounting have been 
extended, under clause 2 («)* hod (b) of section Jl 7 of the Reserve Bank of 
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India Act, 1934, to the scheduled banks in respect of bills arising out of 
dotia fide commercial transactions and maturing within ninety days, or nine 
months in case of agricultural paper. 

(3) Absence of public warehouses— There being no public ware¬ 

houses and godowns in India for stocking produce, the documentary bills, 
wliich would be more popular with Indian Joint Stock banks, are conspicuous 
by tlieir absence. ’ ‘ 

(4) Small number of bank offices; —A small number of bank odices 
in the country is^another reason whicti accounts for the unpopularity of bills of 
exchange. Tor instance, if goods are sent from Bombay to Delhi and if the 
bank negotiating the bill in Bombay, has no branch in Delhi, a commission 
has to be paid to the bank at Delhi to collect the bill.' 

(5) The stamp duty —The stamp duty, on bills, for sixty one days, 
used to work out roughh'^ at about k per cent, per annum. However, we 
arc glad to note tha't the stamp duty chargeable* on'^inland bills of.OKchange 
and promissory notes p;iyable otherwise than on chunand and having a usance 
not exceeding one'year has been reduced to annas two per thousand rupees 
or a part thereof. That the high rate of stamp duty was a great handicap 
to the free use of commercial bills was realized, as early as 1926, by the 
Hilton Young Commission, which recommended its abolition. The commission 
gav’e the example of Amerka, \yhere the stamp duty on bills was abolished 
soon after the re&erv;e banking system war brought into existence. As agajinst^ 
this, the reader’s attention js invited to the racommendation of the Bombay 
Reorganization Committee to levy a stiunp duty on cheques in the Bombay 
Presplency. 

(6) No HOMOGEX’:iTY OF CUSTOMS GOVERNING HUNDIS —TllC lack of 
uniformity in thp customs go\*eniing the /iicudis, i.-, anolhci reason for the rela¬ 
tive unjropiilarity of C(nnmercial bills in India. If the hfitidi'i'WCTC drawn in a« 
simple laAguage, without the long jirefatory salutations and unnecessary 
greetings and with their esseirtial features definitely defined, they would circu¬ 
late more freely, than they do at present. 

• • 

Advantages Discounting of Bills by Banlft* 

The following are the chief points in favour of the employment oTfunds 
by commercial banks, in the discounting of bills:— 

(a) Certainty of pay.ment on due date —It is almost certain that 
the money invested in first class bills is realized on the due date, firstly, 
because a businessman who has accepted a bill endeavours to honour it, as 
otherwise his credit suffers ; secondly, because, in case the acceptor fails to 
, make the payment on the maturity of a bill, the banker will get his money 
from his customer, the drawer, or one of the indorsers more particularly 
the customer for whom he discounted the bill. Thus frogi the point of view 
of security as well as certainty of payment on the due daf^ the bills are 
considered so good, that the late Mr. George Ray, the author of "The Country 
Banker” considered them the best form of banking security, in preference 
even to Consols. 

% • • 

(&) Employment of funds for a definite period —The.banker is able 
to employ Bis fund|,s for a definite period and ‘by judicious selections of the 
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; maturities of bills he can so arrange the investment of his funds, as will 
enable him to meet* all the foreseen demands on him, without keeping his 
funds idle for any time. For instance, if a banker receives a deposit of 
Rs. 1,00,(X)0 for three months, he can use the amount in discounting bills 
^hich will mature just a day or two before the deposit falls due, 

(c) ■ Liquidity- These bills constitute securities of a very liquid nature 
and when a banker J'liiclsiit necessary to strChgthen his cash reserve, he need 
no.!j^o on buying new bills with tlie amounts which he receives in payment of 
the wiatured bills. He can hold*back his funds till the time arrives, when he 
considered it^ no longer necessary to kt^cp a large n^serve. "In case of urgent 
or unforeseen demands, the banker can convert the bills, held by him into 
cash, by having them redisf:ountcd with the central banking institution of 
the country. Thus, A bank employing a very large part of its fumls in bills, 
can even do with a comparatively smaller rescr\e than another bank, whose 
bill portfolio is small. * , > 

{dy Frkkdom from FuucTUATiONS IN PRICES— As *compared with stock 
exchange securities, commercial bills ha\ c also tlie*advantage of not being 
sul^ect to any appreciable fluctuations in prices. No doubt, with’changes in 
monetary conditions or credit, policies, fluctuations in the discount rate do 
take pl^pe and thus the^ rates at which a bankc-r can get his commercial 
paper rediscounted may’vary, but the variations are comparatively small 
arid are of no material consequence cvea if 'the banker is compelled to 
, convert his bills into cash. • , 

• • - . 

(c) Higher yield —'I'he yiejid from the discounting of bills is slightly 
higher than that from loans or, advances when the rates charged are*equal, 
because, in the ca.se of the former, the interest known as discount, is 
deducted at the time of discounting the kills, whereas, in the latter case, 
it becomes payable only when the principal falls due or is payable quarterly, 
half-yearly, or yearly. The following table shows the diflercncQ,, in return, 
per cenL per year between interest on loans and discount on bills;— 


By interest. 


10/ 

* /O 


/O 

5 % 


By discount. 

• 

13y interest. ^ 

• 

1.0101 % 

2.0408 % 

3.09278 % 
4.1666 % 

5.2631 % 

m 


13 y discount. • 


6.3829 % 

7.5268 % 

8.6956 % 

9.8901 % 

11.1111 % 


If a banker invests Rs, 1,00,00,000 in discounting commercial paptr 
for tluree monflis at 5 per cent, and another banker invests an equal* 
amoimt in loans for the same period and at the isame rate, the former is 
able to earn about Rs. 6,600-4—/) more than the latter, as the discount is 
deducted in advance, whereas the interest becomes due only on the expiry 
of the period of the loan. 

(/) New AC6C*JNTs-=-PartiCs .who have to make payments of bills 
generally open accounts with b^ks holding bills drawn upon them. 
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Classes of Bills. ^ 

Bills discounted by banks belong to one of tlic following categories : 
(rt) clean bills, (6) documentary bills and (c) bills dra\\n under credit. • W'c 
.‘♦hall deal here with bills of the cla.sscs (n) and (6) and leave the treatment o^ 
bills of class (f) to the last chapter of the book. 

Precautions in Discounting kills. 

Gknx’im' r.ii.i.s^ ok KiTi'-s—-A s against tire advantages stated aboveMn 
favour of this foini of employment of funds, certain precautions jye necessary 
and ]na\' be not« <l lu'ro. In the lirst place, the banker should sec that the 
bills he iliscuunts, are genuine commercial bill% and not in the hature of 
accommodaticni paper, as the former have the advantfige eil being backed 
up by goods ^^hlle the latter, is without any real backing'.- For example, 
when a cloth merchant "in Calcnt/a buys a ftw bales of dliotics from a 
Bombay merchant, and, being unable to pay cash for this purchase, accepts 
a bill dia\Mi ujion liim^ by tlie Bomliay merchant, he hopes to ^<?11 the 
goods and mict his acceptance with their juofeeds.*' 'J'hus, the bill is backed 
up by actual goods—dliotics. On the other hand, if the bill discounted*^is 
a “kite” oi accommodation paper, vhich is .merel\' a means between the 
drawer and the accejitoi of laising money, it will .not have such goods as 
a backing. The proceeds oi^ .such ;i bill m.ay be utilizeii, not in the actual 
purchase of fo .sh goods, but eitlnu' in the payment of certain expenses or 
antecedent debts. Akhough, it may apjihar tir be difficult to distinguish 
between the bills of one clas«. from those of the other, a banker, generally, 
docs *not experience much diiruiilty in diilvrenliating between the genuine 
bills aAd the accommodation ]i*jper. For iKsttince, if a doctor accepts a 
bill, drawn by a cf»tton merchant, the natural jiiesuinjition is, that the bill 
is more in the nature of an ai*ctAnmodation papi-r to which the doctor as 
a friend of tlie cofton merchant has put hi« signature. 'I'lie cpiestion which 
the banker has to put to hirn;,elf, i.s, wh« ther or not, the ftill is likely to have 
been isMud as the result of some actual commercial transilction bc'txy't n the 
drawer and the accf])tor. It slioiihl al.so be remembeud that Bills, gi\t‘n in 
paym( lit of Jixed a.-^-ets .su< h as buildings or machineiy, .should be avoided, 
a^ such bills cannot be regarded a‘. licjuid. ^ 

. • • ‘ 

Dot VMr.NT.\KV OK oTiirK liii I.S --Secondly, the question, whethlu- a 
banker should huv lonmen^ial ] ajH-r beai ing certain names, deiu-mls not 
only upon tin- l u-dit of the paiias, hut also upon the class to which the 
hills belong. For instance, llu hanker need not make thorough inquiries 
alxuit the credit of the jia.itii^ in case of docuinc.iitaty hills to which 
documents of title to gcaxls, ,-iu li as bills of kiding, railway receipts, 
insurance policies, cir invoices, an attached, pai .'inilarly when the goods 
<ioncerned are uectssaiiis oi lib'. Iii case of disboiujiii of .•■uch a hill by 
the dr.i\Mi-, or m tla- cvi-nt of any diffienlty aiisiiig in connection with 
the realizaticjn of tb.e anuuiut from the diawcr, the gooclf ca^j be sold and 
the chance s of loss to the banker ininilnized. llo-wcvcr, k must be 
rdnembeicd that .snrli bill^, should not be purchased from jiartics whom 
the banker does not know’ well, as there are certain risks attached to the 
business. For instance, the documents acconjpanyipg the bills, may not be 
genuine, or the goods may not coiresponci with their dekcHption, as given 
in the documents. * • 
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Credit the VARi^^^Thirdly, the banker has to satisfy himself 
regarding tlie credit of the drawer, acceptor and other indorsers. We 
have already stated, how the credit department of a good modern bank 
collects and ketps handy, fairly detailed information regarding the credit 
of the different meichants whose names arc likely to appear on commercial 
Dills. If the various parties to the bill arc th^c custoniers of the bank, fairly 
reliable inlormation can be gathered from its own rccoids. 

• • 

• ^ Bill comriete and free from defects— tli4‘ banker should 
sec^hat the bill is complete in eyeiy respect. Not only must its form comply 
with the recpiirements of law' as exjikiined in an eailicr* chapter, but also 
the bill imist not be oveiduc or defective in any other respect. In 
case the banker comes to know of a defect in the. title of his customer 
to the bill, 1 m? shojild refhsc to discount it, as then the banker cannot 
be treated as a holder in due course (Negotiable Instruments Act, 1881. 
s. 9), and consequently his title to the bill will be rwulered defective. 

PiCNALTY FOR FAILURE TO PAY STAMP DUTY— Fifthly, the bill must be 
duly .^tflmped and confonfi to the pro\'isions of the.Indian Stamp Act, 1899. 
In this connection attention is invited to Ajipendix IC ii.'which jure explained 
not only the duties leviable on all important doeunu'nts dealt with by banks 
but also the general iiiinciplc 2 »of the stamp law. 

( uVroMER’s ACCOUNT CRT-DITED— When a banker decides to discount 
a bill, he will I'rocectl to credit his cus4omci"s current account w'ith the 
amount of the bill, le.ss di.seouHt charged. The bill is then entered in 
the Bills Receivable Book^ and its date of jmatuiijy noted in the Bills 
Receivable Diaiy. • • 

m 

Liaiulities oi- THE part!]-'s— As we nave •already stated the general 
prineip>les governing tlu' presentment for acceptance ancl the presentment for 
payment, we now jiropose to conclude tins chapter Uj' considering the 
liabilities of tlu* partie s to the bill in the event ol its flishc-nour. The drawee 
of a bill, after he has accej)te<l it, becomes the piincipal debtor, Init till then, 
the hokler of a iiill has no claim against him and he .shordd look to the 
drawer and the indorsers for the pa 5 'ment of the same, in ease the drawee 
refiLses to acct])t it. 1 he diawer by drawing #hc bill, undeitakes that, on Us 
presentment, it .shall ke duly accepted ancl paid aecoicfing to its tenor. He 
akso promises tfTat, in ea.se ok its di.shonour, he*will corniJensate the holder, 
or anj'' indoiscr, who is compelled to pay it, jiiovided the necessary 
proceedings on its dishonour are duly taken. Thc4ndor.sor, by indorsing the bill, 
attests that the bill was complete when it left his hands. The liability of 
the indorsers .stands in the Order in which their names appear on the bill. 
The first iiukuser is liable to the second and suhscfjuent indorsers, the second 
to the third and llie subsequent indorsers, and so on. 

Dtstu>noi>r oe hills —On the dishonour of a hill discounted by the 
bank, the amount of the bill plus cliaiges in connection with the dishonour 
should be dybite^ to the customer’s account, provided his credit balance, or 
the overclrtft limit, is not extoeded. In such a case the bill should be 
returned to the customer, together with the advice about the debit, and no 
separate nptice of dishonour is necessary. However, if the customer’s balance 
or overdraft limit is no^ suffi<;ient to cover the amount, the bill should be 
debited to overtliTe bills account so as to avoid loss of recourse to other 
parties on tlie bill; not^e df«<Jishonour should be sent to the customer, who- 
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sliould be requested to pay the amount due. In case the bankfs customer is 
not a substantial i'>arty, notice of dishonour should be given to all such prior 
parti<'s as flie bank may like to proceed against any one or more of them for 
pa^ JJient of the amount. 

Rvle governing Till-; oisrATCii of notice of dishonoi'r —\Vl»cn the* 
jx'ison giving notice and the i)#.e to receive it reside in the same‘town, the 
notice must be sent otl to le.rJi tlie other party on the day after tlie 
dishonour ; whew tliey reside in iwo dillerent jilaccs tlie notice must. b^ 
despatched at tile latest on tlie woiking day ^fter the day of the dishon^ir. 
It must be ri'inentiH red that tlie liokler of .i bill, loses his right to claim 
the amount from the previous indorsers if he fails to inform them without 
undue delay of the fact of dishonour and all other parties against jvhom he 
wishes to ])ress his claim. This duty on the part of a hankei, is sometimes 
ignored with the lesuil that he loses his right against immediate indorsers. 
Such negligence results tparticularly in cases pf documentary bills. The 
drawee maj* re<]uest the bank's ageiit to give him some time to pay the bill 
on the plea that the banker is protected by the goyds. • It is, however,,to be 
remembered that the fact whether a bill is. docupientary or not is of no 
consequence "so far as the duty of the banker to give notice is concerned. 
The need for precaution is greater in case one banker gives bills received fioin 
his customer to anotliei banker for collection or*sclls bills to that banker. If 
indiilgeni;e is requested by the drawee, the banker miJst have written instruc¬ 
tions from all ])artics liable on the b^d^ ngainst whom he wants to have l ecourse 
or to whomsoe\er otluywisc he would be liable. 
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GUARANTEES 

CiUArJANTlil-S AS SECURITY FOR BANKER'S ADVANCF.S— When banker's 
advances arc not secured by means of cQlhiteral securities and the personal 
.sociirily of the borrower is inadequate, {Guarantees play a^ important part. 
The need for tliis form of security arises not only when an applicant for 
loan cannot offer any tangible security, but also when the banker finds that 
his customer’s position is weakened or the (lei'aeciation in the value of the 
collateral security has resulted in leaving the banker’s advances inadequately 
secured. , ^ • 

Guarantee defined— Section 126 of the Indian Contract Act, 1872 ‘ 
(IX of 1872), defines a contract of guaijintee as ‘*a contract to perform the 
promise, or discharge the liability, of a third person jn case of his default." 
The^ame section furthci’ declares that “ a guarantee may be citlicr oral or 
written.” For instance, if Mr. S. P. Kapoor, wanting a loan of Rs. 500, 
induces his friend Mr. M. N. Mehta to promise to Mr. B. D. Sliroff to repay 
the loan in ca.se of Mr. Kap<)or’s default, tlie contract is called a contract of 
guai'aptec. It will be ^een that there arc three iJartics to this contract; Mr. 
S. P. Kapoor is the principal debtor, Mr. .M. N. Mehta is the surety and 
Mr. 13. D. Shroff is the creditor. ^^In orcier to make the surety, Mr. M. N, 
lyichta, liable on his contract "of guarantee, whioii itself is contract of 
secondary natuic, there m»ist be a principal contract by which the primary 
debtor, Mr. S. P. Kapoor, should promise to pay the amount to the creditor, 
Mr. B. D. Shroff.'; Unless tlv^re is .such a contract there can be nd default 
by Mj-. Kapoor and therefore the contract of guarantee cannot hold good. 
However, under certain circumstances, a «uscty is liable though die principal 
debtor is not. For instance, where the original contract iS void ’^ is the case 
of a contract witlf a minor, the surety is liable not only as siwcty but also as 
a principal debtea*. In such a case the contract of the .so-called surety is not 
a colIaleriU but the principal contract. «It is not necessary that the principal 
contract must be in existence at the time the contract of guarantee is made; 
tlie originrd contract by which tlie principal debtor undertakes to repay flie 
money jto the oreditor may be about to come infp e.xisteiice. 

* Contract of indemnity —Here it is necessary to draw the attention of 
the reader to contracts of another kind known as contracts of indemnity 
which appear at first sight to be analogous to contracts of guarantee. 
Section 124 of the Indian Contract Act, 1872 gives the following definition of 
a contract of indemnity,:— 

A contract by which one party promises to save the other from loss c'auscd to 
him by lire conduct of the promisor himself, or by the condv-ct of any other persem, 
is called a *' contract of indemnity.” 

When 4:hc ftonsignec of a cargo wants the steamship company to deliver 
the same without the production of the bill of lading, he is required to mve 
an indemnity bond by which he undertakes to compensate the steam^p 
company«for any loss which the company may have to suffer, as the result of 
.delivering the |;oods ta him .without the production of the bill of lading. 
Similarly, in case*of the loss of tile railway receipt, the goods may be delivered 
•to the consignee on his,signilig an indemnity bond. 
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Guarantfe pistixguished from indemnity —It will thus b5 clear, that 
contracts of t;u;uantoo differ from contracts of indemnity that in the former 
case there must be two contracts, a principal contract between the boiTower 
and the lender, and a secondary one between the lender and the surety, 
whereas in the latter case there is only one primary contract. In the case of 
(guarantees, it is the principal (.debtor who is primarily liable fend, the 
!^iarantor’.s liability comes into oejistonce only when the principal debtor 
makes default, khit in the case of an indemnity, the promisor is the only . 
person who beconn's liable to the iiromisee. if the latter suffers a loss on 
account of liis doini,'t.soinetliins; at the e^«;iress desire of the former. There i^^ 
a further point of distinction between indemnities and guarantses whicii 
must be boriu' in mind. A bankt'r may safeguard himself against loss ari.sing 
from the noi;-p.iynvnt or nou-perfonnance of '.in obligation either by 
obtaining a guaranlce or an indemnity from a third party. As far as tl « 
banker is conceined, his position will be the .same wlicther the payment is 
made by the surety or the obligation is peifoimcd by the indeminilier or the 
surety but the consciiiieiices in law resulting to a sijtrety and an indemrulier 
after the payment of the debt or the ]H'i forniance o^ the ja omise are'quite 
different. If ft surety'pays the debt or performs the obligation he can lilq. 
a suit in his own name against the debtor. An indemnifier, however, cannot 
do so. The test which is applied to detennine whether the contract is one 
of gurantce <>i indemnitv is wliethcr tiie oblig.ition-has been underiraken 
at the debtor'.s ropa.-'t in whieb.i case the contract is one of guarantee. If the 
obligation is undertaken without any re(|U(;st, express or implied, of the 
debtor, the contract is one of indemnity {Pcriiimma v. Banians Co., I.L.K," 
49 Madras 156). In England, contracts (d guarantee are rcfiuio'd by the 
Statute of Frauds to be in writing, tliough contracts of indemnity can be 
made orally. In India, however, conliacts of neither kind need nece.s.sarily 
be executed in writing. 

Pros and Cc'Ns —It does not a]5]H*ar quite nece.s.s;irv to make any 
detailed comj.ari.son between guarantees and other kinMs of securities. 
Guarantees arc accei)ud by bankers, firstly, because they arc adaptable to 
different circumstances actual and possible, and secemdly, because they do 
not eiit.iil ninny j''ositiv<' obligations on the ]>arl of the banker. Thirelly, it 
is hiirly easy to f)bt;.in guaiantees. As an oft-set to these advantages, 
however, it must lu.t be foigolten tliat such a security is entiicly elej:cndent 
upon two things, fusllx, the initial and continued solvency of the surciy'i 
and secondly, the j.ifqer drafting or the coiiijdeUnc.ss of the form of the 
agreement itself. The banker has to salisiy him.self about the initial 
and continueel solvency of the jirojiosed guarantor, hecau.sc there being no 
tangilile security, the Ifj.m in ra.se of the debtor’s default will have to be 
rcinibiiiscel b}' the guarantor. It must not lie forgottlii that a jierson’s for¬ 
tune may sejmetime ^ change over nigiit. It is the exj.ericncc of many bankers 
that a first cla^s guarantor is sometimes hit hard by the circumstances wbicli 
have also brouglil abrait (he debtor’s default. 

Remedii-s FfvR TIIE APi‘Aio-,N'i DRAwuACKs —No baiikcf will ordinarily 
accc^it the guarantee of a jierson of whq,se: credit he knows next to notliing. 

If a gurantce is to be of any real value, the banker should make tlie neces.sary 
inquiries about the character and financial po.sition of the jiroposeel 
gurantor, as, if the guaranloi’s financial status fs unsatisfactory, the contract 
of gurantce is qf no value. If the gurantor is a customer of the banker, the 
latter’s credit departmtnt will *be in a position 'to report upon the financial' 
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jxjsition of 'the former, otherwise other sources of information may have to 
j lie resorted to. As a rule, bankers arc reluctant to accept the gurantees of 
persons with no means other than fixed incomes terminating with death. 
However, if such a guarantee is to be accepted, it is very desirable for a 
' banker to take out an insurance policy on the life of the guarantor. A»to 
the .secynd drawback, namely, the possil^c loopholes in the form of the 
guarantee which arc likely to allow the guarantor to evade his liability, it 
. may be mentioned thSt as nowadays iilrnost every bank has printed copies 
of its own guarantee form drafted by competent solicitors, no dilhculty 
should arise on this score (seb Appendix A, Form Nos. ^3 and 23 (a), post). 
Every provision contained in the form is inserted for a delinito reason and 
it will be a blunder on the part of a bank(;r to accept a guarantee which is 
not dra!wn lyi according t*) the approved form. The length and complicated 
nature of the document may be objected to, on the ground that prolLxity is 
no true test of efliciency, but the banker has to safeguard his interests against 
all possible contingencies he may have io face, add it is better to err on this 
sidq, if en'or is necessary, than on the side of having an agreement with 
defective and incomplete provisions. If he accepts a guarantee in the form 
,of a simple letter, the guarantor may find it easy to obstruct^and evade his 
liability by setting uji a number of defences, which may, or may not, 
ultimately avail. For inshfnee, he may accuse the banker of having varied 
the Kums of the original contract in one way or the otlier. Be.sides, it will 
. be open to him to allege that the bank has^takeii a new security' from the 
customer in lieu of the original one, or, •that it has discharged the customer, 
*or a co-guarantor, or that it lias been guilty ot fiegligence in perfecting 
.securities cntni.stcd to it*by the customer. • \Vher* for one reason’or the 
other it is not possible to obtain the advice of a lawyer regarding tlie con¬ 
tract of guarantee, or the bailker has no piinted Jform, his own knowledge and 
experience would hel]) him in making his legal position unassailable. 


Who can ente^ into Contracts of Guarantee ? 

Minors, lunatics and married wotUEX - As already stated, contracts 
with miners and persons of unsound mind are \'oid. It is, tlierefore,- clear 
that bankers should never acce])t guarantees of such persons. Although 
married women can give wilid guarantees, which will bind their separate 
proji^.nty sucl^as St^iiihan, the banker is generally reluctant to accept their 
grtaiaiitees, because, if the •relations between the iirincipal debtor and the 
guarantor become strained, or, with a view to evade liability a maiTicd 
woman may plead that, when .she signed tlih contract, she was not a free 
agent and acted under the coercion or undue inducnce of licr husband, par¬ 
ticularly when he hinuself or a relaliv<‘ or a friend of his happens to be the 
principal debtor. As,•generally, courts have a tender heart towards the fair 
sex, the above plea is likely to be succc.ssful, ov'cn though the evidence in 
support of tiio same may not be as convincing as is rccuiired in other cases. 

' ('onso(iucntly, a wife l^ecoming surety for her husband, an e.vpectant heir 
for his father, yjr in other cases where the plea of undue influence is likely 
to be pu4 forward, arc instaifces in which the banker should be particularly 
.careful. , 


PAifTNEKSHiPS —^A partner has no implied powers to bind his co-partnerS' 
by entering iivtck a contract of guarantee in tlie firm’s name, unless tliC .ordi¬ 
nary business of the firm ie^such as may require the making of .such contracts^ 
Therefore, in other cases of •a gurantec by a •firm, it ^s desirable to see that 
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either the partner signinf' on behalf of the firm has express autliority to bind 
the firm b\- such contracts or that all the partners sign the contract of 
guai'antcc. 


RrcisTEKFi) cosii’ANiES—regards the powers of a company ^regis- 
feri'd under tlie Indian Companies Act, 1913, to make contracts, if ifas al¬ 
ready iK'en stated that such powers depend upon the c ompany’s memo¬ 
randum and at tides of associatilfii. No doubt, certain otlier powers are^ 
iiiferred whicli can be exeici'^ed according to (he articles of association, as in 
the case ol mo*ir conip.iuies t!ie nienioraudum.. after setting out in detail the 
^■arious objects of tKe company, winds u^’i witli the gi-neral clause einpowering 
the conip;uiy to do ".ill acts and things incidental to the carrying out of its 
objects. In tlie case of a trading company, the oi^inarv commercial iransac- 
tion.s recpiisite for the jiro]Hn' conduct of its business are f'lUpliedly within its 
powers, e\en if they are not exuiessly provided for in the memorandum. 
However, to imj>Iy a powento bono^\^monev for the ]iur])o.S(' of the company’s 
own business is a veiy (iilicrent thing from implying a power to guarantee 
advaiv'es to other people, e\ t-n wlu'n they h.-ij^jicn- to *be customers of the 
guarantei ing ci'iuiMiiy. \ i'ouai to ;,i\'e guarantee wouUl not easily be 
inlerretl. ("jiivially a-^ the com Is ,m’ ji alous of tlie doctrine of implied (lowers 
and do nilt readily ri'; d such a jiov.'cr into the civup.iuy’s constitutum unless, 
in conddeialion of tlu' n.nme of the bu'-iiu''S ol the companv, they are ,satis- 
lied as to its need. Ifuwtwi. the hr.'-t h'g.d .uniiion on the point is, that a 
company c,innnL stand as suretC, unl.'S'^ it is eviiressh' authori/.eil by it.s memo¬ 
randum end artidis ofjtssijciation to ilo so. In I'lituv Hnlnnuf and Jlcalv’s 
Ltd. v. Scckl\vn, October IZd. 1922, t h.-incefy Division, T. L. R., 
when .a cmniiany li.ad ix.n'er by it-, niimoiMm'um to “subsidise or otluTwhsc 
a-ssi-^t .v\\' person or comp.my wi.t!i whom it .had business detdings, it was 
lield that it hail (uiwi'i' to gu.-ir.intie the debentures of another company, 
llowevi r, such ])owc’S must In e\e vi-e.d in furtherance of tlie ohjccts'of the 
company. 


OlJiu- Iiefore accejding the guarantee ./if a registered 

company, the banki r should al-o saiisf\- hiiusidf that the company is 
duly iTgisteiid according to the rcjuin u.eiits of llic Indian Comjianies 
Act, 1S)I3, .is otherwise cousider.ibl*' hgal difficulty ma\' be experienced 
in SCI king to enforce'the gu.iiantec either as ag.uiisL the assets of the 
llnrcgi^tCIcd as.-^ociaiion or hs memhor.s: who c.irry on the busine.ss ,of 
the assofi:>tiiin. Where a comj'.my resorts to borrowing in order to obtain 
the capital whicli should propcilv be furnished by its shareholders, a lender 
.saddles himself with a perm.anent advance. It is ncit uncommon that a onc- 
rnan company is registered as a limited company, so that the promoter may not 
lisk liis (irivatc means. In receiving debentures as s<-curity, a banker will be 
well advi.sed to make the advance by way of loan. When a company c.x- 
perieuces a setli.-u k and the banker has alre.idy accejited its gjUarantec, he 
becomes involvi d in ri.>ks when the borrow’er is unable to nwet his liabilitv. 


He may conM <iut udy deciele to take a delicnture eovei ing the cornjiany’s assets, 
but should a winding up ensue within three nioriths of the i.s.sue, the diilicnturc 
so far as the floating ctiargc is concerned, is invalid, except to tiic extent of 
fresn advances made by w'ay c>f consideration, unless it can be proved that 
the company was solvent immediately after the. issue of the debenture.'- Where 
a company guarantees another company’s debentures tlien, in,.the event of the 
debtor company winding up its business, the interests of the preference 
“.harcholders of the guarantor company, who are entitfed to a preference on* 
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assets for the' amount of their shares over holders of ordinary shares, are 
unjustly subordinated to the extraordinary obligation of the guaranteed debt 
for the benefit of another company. Where a company enters into a contract 
of guarantee in respect of an ultra vires borrowing by another company, the 
guarantee cannot be enforced by a bank which has inadvertently allowed a 
company ia borrow ultra vires. It is, thercfoiy, desirable tliat bankers should 
not generally accept the guarantees of registjjred companies, unless their articles 
of association contain an express provision in this behalf. It is an advisable 
precaution on the part of the shareholders to question wliat laenefit the com¬ 
pany standit^g as surety is g?)ing Ip receive, or what^ consideration the 
guaranteeing company gets for undertaking the liability. 

Consideratiqn. ^ • 

The contract of guarantee like other roniracts is required to b(^ supported 
by consideration, ronsideration for a gmirantcc is’dcfined by section 127 of 

tlie Indian Contract Aet, 1872 as follows :— , 

• • 

Anythin” done, o" any pronii.so m;ule, for tin' benefit of the principal debtor 
• may be .i siiliicic-at consideration to the surety foi i^iMn., tlie liuar.yitee. 

Thus, it will be clear th.'kt it is not iicccssaiv that ronsideration should 
iinpl}' r^icessai ily soniotliyig done for the benefit of the guarantor but anything 
done for the bem'lit of the jnincijial debtor is considered ns an adequate 
cimsidcratioii for the guarantor to make tlie coni iact valid. For example, if 
^fv. Iliralal asks Mr. Kasliinath ("the creditor) to forUoar to sue iSlr. Zutshi 
(the piincipal debtor) for a <«.‘rtain period niid ]tromis'':j that if Mr. Kasliinath 
does .so, ?,lr. Iliialal will pay th*; amount in case of the default of .Mr. ilutshi 
the forbearance on tiie part o[*^Ir. Ktishinatli is^ood consideration ifor the 
guarantee. However, if .Mr. Hiralal instead of asking ^Ir. Kasliinath to 
forbear to sn ■ !Mr. Zutshi, asks ^Ir. KashinrW;h t i withdraw a criminal pro¬ 
ceeding against Mr. Zut.slii, which is compoundable wilh'thc consent of the 
ft-rmoi, subject to <eave of the court and if the court refuses ^o grant the 
necessary qx rinissi'.in, the consideration here fails and Mr. Iliralal is, there¬ 
fore, not liylile lo Mr. Kasliinath. 

C()XTRA( TS d;' GUARAXTF.K xoT Ubcritiuhic Fhlci —Whether or not ,a 
conliacj: of guaiantee i.toiie known to lawyers as uberrima’jidci, i.e., one in the 
earri^ing out of which utmost good faith must pfevail, has been a stumbling 
bi()(;k even to clas.sical legal authorities. On the one hand, it is argued that 
it is unnecessary for a bank—ajiart from participation in fraud—to volunteer 
any disclosure as to the state or history of the account, or its knowledge of 
the debtor s linaneial position or commercial credit, however important it 
may he for the guarantor lo know these things. In a recent Madras High 
Court ApjK'.'il la.se {Imperial Bank of India v. Avanasi Chetliar (19IW), 53 
Mad. 82(1 (831^ ), it has been heki (hat the bank is under no obligation to 
volunteer to a surety any information as to the iirincipal debtor’s past indebted* 
nf'ss, when the surely docs not ask for any infoimation on the point. Indeed, 
the probable* reasftn lor reipiitiug a guarantee is dissatisfaction with the prin¬ 
cipal debtor s credit. On the other hand, there arc those who uphold tjio 
view that under exceptional circumstances, the banker is bound to volunteer 
such inforitiation. He must not conceal from the surety any secret arrange¬ 
ment he may huvt: between hfan^elf and his customer, which is incon.sistent 
altogetlicr witli the contract Jhc surety is to sign. If a surety asks relevant 
question affecting the tmnsaetton, a banker has to answer them before the 
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surety si^ns the conlract. Even during the continuance oPtlic contract of 
surctyshiji, a giuinintor may approach the banker and ask information regard¬ 
ing the extent of his liability on account of the guarantee given by him. How- 
e\ er. this does not mean that the banker should forget his duty of observing 
secrecy with regard to his debtor’s account. It has never yet been held by 
any court, at least to the kmvvledge of the present autlror, thafitis within 
tlie banker’s compeU'nce to dise,^ss ov<'n with a sin'cly the operations of the 
ae.oount and customer’s business. According to tlie decision in .Watipnnl 
Provircitii v. Ghi)ius?{ (IDUi’), B K. li. (339), the non-disclosure 

by the bank tt) tfje gnaiantor of thcu\custoTher’s overdrawn account of facts 
which led tlie Ixink to suspect that tlie customer was defrauding the guarantor 
tlid not invalidate the guarantee, as the bank owed no duty to, bring its 
suspicions to the surety's notice, llowcv'er, if .piostioyed by the would-be 
surety, he must give the requisite information honestly and to the best of liis 
ability, tlie occasion iustifying even the disclosure of the customer’s account, 
as "very little said wliieli ought tiol to have been .said and very little omitted 
which ought t<i Jiav<' bt-eii s.iid may sutTice to avoid the contr.ict.” Even on 
these occa.'«ions, .1 b.mke' e.in newer bi' too c^irefiili while giving the essiaitial 
inlormalion, as then’ is in all case's a real risk of misrepic.sentatiou. " Least 
■'aiel, .sooiie'st mended,’’ weinlel be a geieid mottej for a banker in interview's 
lelating to .surety transactions. 

is eiF MisKri’Ki>i;NT.\riox ou f.mia'kk T(’> nrse i.osF. M.vrEUi.vL 
F.vc rs -The Iiielian law on the eTe'ct eif inisrepreseiitaliem or failure te^ dis¬ 
close material facts in eiblaining a guaramee is given in sections 142 and 143 
of the Inelian Contract Art, 1872 :— ‘ 

' Any fiiiarantcc whiili has hjca oblaineel by means of misri'jnvM'ntalieni made; 

ty tJic creJuejr, or \Mtli bis Jcnowledyo and ciwiit coaoL'niiic.; ;i ni.iUTi.il part eif 
(Ik- ti.in;»action, is inxalid. 

Section 143 runs as follows 

.\gy gnnrantce .v.IiilIi the crcelitor lias eibiained by n .vm-. of keeping silence 
as to iiiateiial e ircumMiances is invalid. 

ThFRK is X(J FRFi: COXSFN f WIlltN GU.\U.\N rFli IS OBT.MXKD BY MIS- 
VFPKF.SENr.VTieax —.\s free e'onsent on the part of all the parties to a contract 
is necessary, it is evident that no such free consort can o.xist, when the 
getarantee is obtaiiie-d by imaiis of misrepresentation regarding a material part 
of the transactie:)n. Although it may be assumed that bankers iii modern times 
are not likely to .stale deliberately what they know to bo false or to wilfully 
create any false impression on the mind of a jiroposed surety, it is quite 
possible that a misrepresentation may be made inadvertently which may give 
the surety a chance to avoid his contract. It may, therefore, be stated tliat in 
any discussion (jr negotiation with the surety the banker should not say any 
thing even casually that would mislead the would-be surety. The following 
illustration will make clear the clfect of an inadvertent statemeht. In the ohl 
case of Stoll • v. Compton (1838), 5 Bing. New Cases 142, the defendant 
joined as sm. ty for the bank’s customer iij a promissory- note for ^^2,000. 
The bank took also a mortgage for the advance. At the time of the advance, 
the customer was already indebted to the bank to the extent of £800, but in 
the mortgage deed there was a recital stating untruly, that the sum of £800 
liad in fact been paid. The deed was read over by-the bqjak’s representative 
■ to the surety. The court held that the untruq recital so read, over to the 
. guarantor vitiated the contract of guarantee. As an instance of misrepresenta- 
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lion by concealing a material part of the transaction, we give the following 
extract from the judgment of Warrington J, in Hewatson v, Webb (1907), 

1 Ch.. 537, where the misrepresentation was only as to the contents of a deed 
known by the defendant to deal with his property ; non esl factum was held to* 
Be no defence. Justice Warrington said, " I have had no case cited which 
carries the ^ plea further than that a misrepre^ntation as to the nature and 
character of the document avoids it.” *■ 

• Effect of concealment on guarantee —Unlike contra<?ts of insurance, 
the ideal of utmost faith is not, as already stated, the basis of the contract of 
suretyship as regards the duty of disclosure. There does not appear to be any 
material difference between the English law and the Indian law as regards tbe 
effect of concealment of faction guarantees, although the language of section 
143, Indian Coittract'^\ct, 1872 might give the impression that an umpialificd 
duty of giving to the guarantor complete information regarding all the 
material facts is imposed upon the creditcir. ” Kecf)ing silence ” as used in 
section 143, implies intentional concealment as distinguished from mere non- 
dLsclosttie, and the withlu'lding must be fraudulent, as is necessarily the case 
when a material circumstance is intentionally concealed {Balkrishna v. Bank 
of Bengal, 15 Bom. 585 (591), followed in the Imperial Bank of India v. Avanasi, 
Chettiar, (1930) 53 Mad. 826 (a31) ). 

Tlwf following illustnftions will, it is hoped, make the position clear to 
tlie reader;—If Mr. Bhattacharya, a bankej, engages Mr. Gupta as a casliier 
who sul)sequcntly fails to account (or some money received by him on behalf 

• of *liis emjdoycr and is thorp fore called upon to find surety for his proper 
rendering of accounts of the monw to be received by him and Mr. Deshpande 
gives the guarantee at ^Ir. Gupta s rcc|uest the guarantee will be held invalid, 
if Mr. Bhattacharya fails to acquaint Mr. DespHpandc with Mr. Gupta’s 
previous conduct. Similarly, if at the requgs^of Mr. Currimbhoy, Mr. Laljee 
gives a guarantee for the existing and future liabilities of Mr. (hirrimbhoy to 

• Mr. Peerbhov up to certain sum, which limit has already been e.^^eeded, the 
contract of guarantee is voidable on the ground of concealment of a material 
fact, unless’ the creditor infoims the surety of the fact before he signs the 
contract of ^larantce. However, it should be stated that it is no part of a 
banker’s duty to volunteer a full and dctaMed disclosure of his previous 
dcalings.with the debtor. In Wylhes v. Labouchere (1855), 3 Dc. G. and J. 
593, Lord’Chancellor Chclmsfond speaking of the* creditor said, ” lie is not 
bound to inform the intending guarantor of the matters affecting the credit 
of the debtor or any circumstances unconnected w^th the transaction in which 
he is about to engage which will render his position more hazardous.” In 
Westminster Bank Ltd. v. Cond., B, a customer of the bank who had already 
an overdraft secured by two guarantors and by the deposit of life policies, 
wished to increase his overdraft. The bank expressed its unwillingness 
without a further guarantee. The defendant interviewed the bank manager ^ 
wlio on being a^ed about B’s prospects said that in view of the salary which * 
B was earning he should be able to pay off his overdraft and in a reasonable 
time. The defcnd&nt did not ask the manager whether B’s account was 
already overarawn. B became an insolvent but the defendant refused to 
meet his liability on the ground that the manager of the bank was under a 
duty to disclose the fact that B’s account was already overdrawn. The 
judgment was given* in favour of tfee bank as the judge held that there had 
been nothing to bring to the notice of the manager that the existing overdraft 
could be material for consideration by the defendant whether’ to give his 

16 
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guarantee, and that in the circumstances the manager owed n(/diity to disclose 
the facts that there was already an existing fully secured overdraft. 

Scope of Guarantee. ^ 

In determining the scope tof guarantee, two important points arise :— 

Is the guarantee a spcci/tc one, that is, onV; intended to apply to^ a 
particular debt, or a coiitinuiug one wliich extends to a series of transactions 
between the banker and his debtor ? In vase of a specific guarantee, the 
guarantor’s liability will cease as soon as the particular advance or advances 
arc repaid. For instance, if T.ala Balak Ram wants to borrow a sum 
of Rs. 500 from the Central Bank of India Idmitcd, and 'Lala Ram 
Saran gives a specific guarantee, he will not be liabld if L'ala Balak Ram 
pays back the amount borrowed and takes a fresh loan from the bank. On 
the other hand, if the g^iarantee ir to be a continuing one. the guarantor will 
be liable for the balance irrespective of the payments made by the principal 
debtor, as they would go towards the payment oT earlier advances. • ’For this 
reason bapkers always prefer to have a continuing guarantee, so that the 
guarantor’s liability may not be limited to the original advance but shbuld 
also extend to all subsequent debts. By section of the Indian Partnership 
Act, 1932, which lays down that “a continuing giu>rantcc given to firm or 
to a third party in respect ,Qf the transactions of a firm, is, in the absence of 
agreement to the contrary, revfflked as to future transactions from the date 
of any change in the constitution of the hrm.” That is to say, except where 
an agreement to th® contr^iry e.xists a guaralitce extending to a series of 
trahsactions, given by a surety to the firm‘.is creditor, or to a third party on 
behah' of the firm as principal debtor, is rewked as to future tran.sactions by 
a change in the constitution of the firm (which may occur by the death, in¬ 
solvency or retirement of a paAner or by the admittance of a new partner. 
A blinker has to'see that such contingencies are provided for in the continuing 
guarantee* he receives. 

Application of gurantee to the whole or part of the debt. 

'Vhere a guarantee applicsT+o the whole debt, but the guarantor’s liability 
is limited to a specified aipount, the b.inker after tlie failure of tVe* principal 
debtor can claim from the guarantor the maximum amount guarantv'ed by 
him and place the .s.ime to the credit of susjiensc account and prove Ids claim 
for the whole debt against the estate of the debtor. The dividends received 
from the debtor’s estate can be credited to tlie debtor’s account, and the 
amount received from the guarantor can be transferred from the suspense 
account to the debtor’s account. In c.asc there is‘.a surplus, it is returned to 
the guarantor. For instance, if Mohan T.al guarantees advances made to 
I Ratan fhand by the Yokohama Bank Ltd., but limits, his liability to 
Rs. and if on the failure of Ratan Chand it is found tliat he owes 

Rs. 2,000, the bank will call upon Mohan Lai to pay Rs.,l,(X)p. It can then 
prove the whole of its claim against its debtor's estati; which pays a tlividend 
•of eight annas per rupee. The bank will receive Rs. 1,000, from tlu; estate 
and this amount together with the amount received from Mohan I.al will 
satisfy its claim. Thus, Mohan I-al, the.guar.'iptor, will suffer a loss of 
Rs. 1,000. However, if the guarantee is applicable only to'a part of the debt, 
the guarantor on the payyicnt of the amountf of jiis liability to the banker, 
can stand in the Shoes of the banker to the extent of the amount paid by 
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the ^arantor ?,nd prove his claim against the estate of the debtor. Thus in 
the illustration given above, if the guarantee applies to half the amount of the 
debt, Mohan Lai on paying the amount of Rs. 1,000 to the Yokohama Bank 
Ltd., -will be entitled to prove his claim against the estate of Ratan Chand 
^iPtl will receive Rs. 500. In this case the Yokohama Bank Ltd., will be* 
entitled^ to, prove its claim for Rs. 1,000 only against the estate of Ratan 
Chand and will thereby lose Rs. 500. This wa.s so decided in Ellis v. Emmanuel 
(1876), 1 Ex. D. 157. It*was there observed that "prima facie a guarantee 
for Q floating balance is merely for a part of a debt co-ext 6 nsive with the 
amount of the guarantee ; but whether the guarantee is for Jthe whole debt or 
a part only is a question of construction for the court." In Anglo-Californian 
Bank V. London & Provincial Marine Insurance Co. (1904), 20 T.L.R. 665, a 
policy of guarantee signed by the five persons for £750 was held to be a 
guarantee by each ffir the whole amount, with a liability limited to £750. 
Moreover, it should be noted that this limitation applies to the c.xtent of the 
guarantor’s liability and not to the amouat to be tfdvanccd, because in the 
latter case the guarantee may be totally invalidated if,a sum exceeding the 
amount mentioned in the- Contract of guarantee is lent. For instance, if tlie 
guarantee is worded as lollows;—“ In consideration o^. your aclvancing to 
A.*B. Yusafalli a sum not exceeding Rs. 500 I guarantee the payment of that 
amount,” and if a sum exceeding Rs. 500, is advanced to A.B. Yusafalli, the 
guarantor may escape his liability on the ground that the condition laid in 
the contract of guarantee is not adhered to by yie banker. 

* Obligations of the Bankftr. 

• • 

Not to vary the oRiGiifAL terms— In the absence of an agreemetit to 
the contrary the banker must <iot, without the surety's consent, va*y the 
original terms of the contract between himself and the principal debtor, as 
any such change of terms will discharge* the surety from his obligations 
(Indian Contract Act, 1872, s. 133). For instance, A guarifntees B’s conduct 
as a cashier in C’s ]?ank. Afterwards B and C contract without •id’s consent 
that B’.'isalary shail be raised by Rs. 100 a month if he guarantees one fifth 
of the losses in overdrafts. If the bank suffers a loss on account of 'an 
overdraft, A will not be liable to make good the same. Under the English 
law the variation of tlig terms without tiu; consent of tlMJ surety is permitted 
as lon^ .tS the stirety’s interests are not prejudiegd. This principle seems to 
have'beeii followed in India also by the High ('ourt of Bombay {Balkrishna 
V. Bank of Bengal, 15 Bom. 585). However, in^ India bankers take specific 
powers from the guarantors to vary^thc terms of the contracts between them¬ 
selves and their principal debtors and thus their rights against the sureties 
arc not affected. 

• 

Not to release the debtor —The banker should not release the 
principal debtgiir or do any act_ or be guilty of an omission the legal 
consequence of which is the discharge of the principal debtor (Indian Contract* 
Act, 1872, s. 134). For instance, A guarantees a loan granted to B by C and 
afterwards ^ becoming embarrassed, contracts with his creditors including C 
to assign to them his property in consideration of his release from their 
demands. A is discharged from his suretyship on the ground of C having 
released Bf 

. . * • 

Effect. OF release 0:5 a co-surety —Where there are co-sureties, a 
release by the banker o^one’of them docs not discharge the others; neither 
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does it free the surety so released from his rjjsixtnsibility.to thl other sureties, 
(Indian Contract Act, 1872, s. 138). This is so, because by the release of one 
of the sureties the bank does not release him from his liability to his co¬ 
sureties. An undue preference given to the discharged surety is bound to 
affect adversely the other sureties. It must, however, be noted that a relea93 
of a surety from liis personal ^covenant is entirely different from ii release of 
any property charged to meet the surety’s contingent liability. In 
Smith V. Wood (1929), 1 Ch. 14, twelve persons by a memorandum of 
charge depositeil the title deeds of their respective properties and certain 
policies of insuraijco to secure paj'ineijt to the defendant of sums due from a 
company whose overdraft he was guaranteeing. One of t1?.e depositors 
prevailed ujion tlie defendant to hand o\er the title deeds of three houses 
which she had deposited with the defendant so asrto enable her to raise money 
and she mortgaged the houses to a building society to secure a loan. The 
company whose overdraft defendant had guaranteed went into liquidation and 
defendant became liable for £5,000 on his guarantee. On his pro])osing to 
realize the properties charged other than the property released from the 
plaintilTs, seven of tlie .depositors brought an ac^yin for a declarat’ion that 
their properties were- released from liability. It was held that the defcinlapt’s 
act had brought a substantial alteration in the contract connecting the parties 
inter sc and had also deprived the plaintiffs*^ of the right to have all the 
properties marshalled so as to cause the debt to falbrateably on all the proper¬ 
ties. Tlie sureties who had /lot consented to the alteration were lield to be 
discharged. 

4 * 

Effect of negi,tgent ,or improper handling of skcuki hes —Any 
negligent or improper handling b 3 ' the banker of the securities b( longing to 
the di?btor which reduces thep- value, wilj diminish the liability of the 
guarantor to the extent to which the securities depreciate, unless there is a 
clause in the contract of guarantoi? allowing the banker to deal with the secu¬ 
rities as he maj'^* think lit. Similarl\% if flic banker holds some securities 
belonging to the principal ilcbtor, he should not return *111010 wholly or par¬ 
tially to the principal debtor, as thereby he will prejudice* the interests of the 
surety. 

. Not to give indulgenxe to the debtor —Another example of an obli¬ 
gation which i.= imposed upon the banker is to be noticed in the nilp which 
prevents a creditor from fixing an^' indulgence to the dc'btor, unless, the 
same is provided for in the contract of guarantee or is assented to by the 
suret 3 \ If the banker enters into an agreement whereby lie forbears or 
extends the time of pajnnent, the surety will be discharged from his liability 
(Indian Contract Act, 1872, s. 135). The principal underlying this rule is, 
that, if the banker extends the time of repayment,,the financial position of 
the principal debtor may become so bad, that the chances of the recovery 
of money by the suretj^ who is liable to the banker, may be minimized or 
totally lost. There is also the chance of the insanity or dcahi of the prin¬ 
cipal debtor. However, mere forbearance on the part of the banker to sue 
the principal debtor or to enforce any other remedy agaiftst hipi docs not, 
in the absence of any provision to the contrary in the guarantee, di.scharge 
the surety (Indian Contract Act, 187!2, s. 137). 'There is, however, conflict 
of judicial opinion on the question, as to whether a surety is or*is not dis¬ 
charged, when forbearance to sue on the pgirt*of the creditor continues right 
up to the time that the claim against the prmcipal debtor becomes time- 
barred.' The High Cpurt of Allahabad answers* the ^^uestion in the affirma- 
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tive {Saligram v. Leichhtnan (1928), 50 AIL 211); whereas the High Court 
of Madras, following the High Courts of {Bombay and Calcutta, holds the 
opposite view {Suhramania v. Gopala (1910), 33 Mad. 308). The banker 
will be well advised to add to the terms of the contract of guarantee a pro^ 
Vision arllowing him to grant time to the debtor if the former thinks it 
necessary. ' * 

Rights of the Banker against the surety. 

Right of lien —The banket can exercise his right of lien on the balance 
of the account of the guarantor in life possession notwithstanding the fact 
that his claim under the guarantee is time-barred. However, it should be 
noted that his right to exercise a general lien does not arise until default has 
been made by "the p»incipal*dcbtor, in whicli case the banker should imme¬ 
diately inform the guarantor that the former has exercised his lien on the 
latter’s money or securities deposited witlj him. A* banker is not, however, 
bound to sue the debtor before claiming the amount froni the guarantor. 

Surety’s liability* co-exti!nsive with that of the principal 
DEBTOR- —According to section 128 of the Indian CoiTcract Acts 1872 the 
liability of the surety is co-e.xtensive with that of the principal debtor, 
unless it is otherwise provided by the contract of guarantee. For instance, 
if Mr. Gha/navi has guaranteed the payment of a bill of e.xchange accepted 
by Mr. Ali, the former will be liable not ORly for the amount of the 
bill but also for any interest and cjiarges tflat may Ixicome due on the same. 

“ I* entertain no doubt that a party who guarantees th? jjayment of a bill is 
liable for all that the priiiciiKil debtor would bc'liable for” ((1846) 16 1^1. & 
W. 99; Per Pollock C.B. at p. lOS). ^ 

• • 

Banker’s claim against a bankrupt surety’s estate— In the event of 
the bankruptcy of the surety, the banker is «nMtled to prove his claim against 
the estate of the surety. When the banker hears of the de5.th or bankiuptcy 
of the surety he slrfiuld close the account guaranteed by the sirrety and if 
the principal debtor makes a default in the payment of the amount, the 
banker ^loukl at once claim the amount from the legal representative of the 
deceased or from the Official Receiver of the bankrupt surety. 

A j>()PULAR fallacy about GUARANTEES— ^'I'lic proverbial litigation 
attcnrlant upon the guarantees«is perhajjs due to*thc popular belief that the 
signing of a contract of guarantee is nothing more than a "mere formality.” 
In fact, there was much truth in the pomi^ous Wilkins Micawber’s definition 
of guarantee in Dickens’ masterpiece, David Copperfield, when he said in his 
oratorical manner, "A guarantee is where one man that can't pay gets 
another man tliat can't pay to say he will.” Rather cynical, but nevertheless 
true. However, in the face of several religious warnings in the Holy. Bible 
against the risj^s of suretyship, persons from motives which do credit to, 
their kind nature, do enter into contracts of suretyslrip without taking 
thought for the morrow and about the possibility of their being called upon 
to discharge, the liability. They usually forget the son of Sirach's advice 
"Be not surety above thy power. Ai^d if thou be surety take thought ae 
one who will have to pay.” It is easy to put one’s pen to paper and com¬ 
placently append one’s signature to a contract of guarantee, but to be com¬ 
pelled to put onG'» hand! into *one's (xjckcts or loosen the strings of one's 
purse when • the fruit of the friendly act is demanded, is. usually an 
unexpected and painful fexperidnee. Even wherf the eventual liability falls 
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on him, the surety generally imagines that he will be called upon to pay, 
only when all means of compelling the debtor to pay have been exhausted. 
Howewr, a strange disillusionment comes, when the debtor’s business 
suddenly collapses leaving practically no assets. It is as a remedy for the 
harassrnents resulting from this popular fallacy, that bankers always insi^ 
on getting the contracts signed on their printed guarantee forms witft practically 
no loophole to enable the guarai'.tor to escape liability. 

Precautions. 

Advisability of getting the ’contract of guarantee signed in 
THE BANK MANAGER’S PRESENCE —Usually, bankers require the guarantors 
to execute the guarantee in the bank manager’s preocncc. It is not- advisable 
to allow the customer to take the guarantee fonn away and himself obtain 
the signature of the guarantor thereto. This is firstly, because, the guarantor’s 
signature may tuni out to be a forgery, or he may later on allege that he 
signed in ignorance, of the nature of the document, and secondly, the 
guarantor when called upon to discharge his obK^ation, may put foith the 
plea that he signed ,’,iiuler a misrepre.sentation made by the man to whom the 
bank entriisted the document to obtain the guarantor’s signature. 

Notice of principal debtor’s death —As already explained, the notice 
of the death of a customer puts an end to his acedunt and consequently the 
guarantee automaticidly tennin,ites. The banker should make a formal 
demand upon the giiarantor for repayment of the amount unless it is paid 
by those in charge of the estate of the deceased. 

Notice of debtor’s bankruptcy —A tianker should sto]) the oj)eration 
on a guaranteed account as soo.i as he reccic es notice, actual or constructive, 
of his debtor’s bankruptcy. In such a case the banker should also demand the 
repajinent of the amount diu; bj'^ the surety. The banker need not first resort 
to the sale of the’sccurilies held by him in tlie account. 

Notice of the lunacy of the debtor ok suwerv—A, banker on 
receipt of reliable notice of the lunacy of the i)rincipal debtor or surety should 
close the account. It was hehl in Bradford Old Bank v. Sutcliffe (1918), 2 
K. H. 883, that thojunacy of Jt surety is to be; taken as terminating the gua¬ 
rantee so far as future advances are concerned. ('ofi.s(Kpi(pitly, ayy^ advance 
made by the banker after‘receipt of the notibe of the lunacy of his cujtomer 
is not recoverable from the estate of the lunatic despite; the fact tliat the con¬ 
tract of guarantee may provide for a month’s notice from the surety for the 
termination of the guarantee. 

Change in the constitution of the tirm or c(jmpany —Unle.ss it 
is prpvided in tlie contract of guarantee that changes in the constitution of a 
^ linn or company will not affect the guarantee it will terminate in ca.se the bank 
‘ having the guarantee is amalgamated with or is absorbed by another bank. 
Banker’s guarancees, however, usually provide for such contingencies. The 
surety is entithid to securities deposited even by third parties wliether such 
securities were deposit(;d before or after the signing of the contract of guarantee 
provided they were ex])rcs.siy held in respect of the loan, repaid by the surety. 

Rights of the Surety. 

C ^ . 

As the. completeness of the guarantee form used by bankers gives them 
the maximum of lyceclom 'and leaves for tht guarantors practically no scope 
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for evading when the principal debtor defaults, so people arc led to 

believe that a pcrsoh who has signed the common form of b anker's guarantee 
has no rights to speak of. Although it is true that bankers’ guarantees 
provide for creditors the maximum freedom of action and leave hardly any 
jights for'the guarantor, a surety, unless he surrenders by express agreement, 
has by*law the following rights :— 

Surety can call •for the i»ARTiciii.ARS of the extent of ms 
LIABILITY —Tn the hrst jilace a surety cun, during the continuance of the 
guarantee, ask the banker for particulars of the extent of his liability and the 
banker is bound to supply the necessary information, but hC should do so with 
all possible care without committing himself in respect ot other details relating 
to the contract. The surety has, however, no rights to inspect the account of 
the debtor or'obtai* from the bank any other information of a confidential 
nature. Tt does not, lujwever, mean that the guarantor can expect the banker 
to withdraw immediately the facilities jiro^'ided by him to the principal debtor 
on the ba.sis of the guarantee without giving notice for a specific period, because 
the citstomer, who may h"ve entered into business flealings and contracts upon 
the faith of guarantee, n.ay .suffer in his credit. Hdwever, if the bank takes 
advantage of the interval to make new and purely v*oluntary ’advances, it 
would not be acting equitaljly towards the guarantor. For example, if a 
father^iaranteos an overdraft to his son studying at a college and the latter 
taking an undue advantage of the opportunity begins squandering money on 
luxurious living, the fonner can ask the bj^nk ft> pay no more cheques drawn 
l\y the latter. If the bank dcclin«s to accede to this rg^piest and points to the 
tJirce months’ notice cUuuie in the guarantee signed by the father, the 
guarantor of the overdraft, it wiiiuld not be acting eipiiLably towards him. 

Right of Rii ;vocation — A% regards tlic sureti^^'s right to revoke or with- 
dr.aw the guarantee, it may be stated that it will depend upon the nature of 
consideration. If the consideration for a* jiarticular guarantee is to forbear 
to sue for a debt aj^eady owing iVoin the principal debtor the guarantor cannot 
e\’ade his liability by revoking the contract of guarantee. E^en when the 
liability of the customer for whose benelit the guarantee is given is contingent 
as may be’the case when the banker according to the terms of the contract of 
suretyship discounts a bill of exchange for J he customer or issues a letter jof 
credit,in his favour, t4ie guarantor's liability will contirtue so long as the cus¬ 
tomer t'S whom the credit facility is granted nnnains liable to the banker, 
though contingently, on (he instrument. Even when the loan account of the 
principal debtor has been debited and his currcBt account credited the banker 
on receipt of tlie notice of revocation from the guarantor cannot close the 
customer’s current account and dishonour his cheques drawn agaiiist the 
balance, 

Provtskjn for notice of a SFi:ciFij:n period —In the absence of any 
stipulations k) the contrary regarding notice, a continuiug guarantee can be 
iletcrmincd at any time as to future transactions, l.'pon the receipt of notice 
from the guarai^or, who lias not bound himself to give notice of the termina¬ 
tion of his lialiility after the ^xpil•y of a specified period the banker should 
communicate it to the customer and close the account so as to pre\^nt 
the operi^tion of the rule in Clayton’s case according to which every payment 
subsequent to the receipt of, notice of tennination of the guarantee by the 
banker, unless appropriated othAvvisc, will go to the reduction of the amount 
for which'the surety i^ liable. However, he wjll not be liable-for any subse- 
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quent debit item as the same will be treated as a new advance. | It is generally 
believed that a banker who honours outstanding cheques after the expiry of 
the jK'riod of the notice agreed upon does so at his own risk. Bankers gene¬ 
rally avoid this risk by having in their guarantee forms an express provision 
tequii ing the guarantors to give notice of a specified period before terminating 
rheir liability on the guarantees. In such a case the guarantee wijl remain in 
force till the expiry of the jx'i^od of the notice. As regards the honouring of 
outstanding cheques and bills aettpted on behalf of i*hc customer before receipt 
of the notice, there seems to be no doubt that the guarantor cannot raise any 
valid objection. It also appears reasonable that the banker is justified in com¬ 
pleting transactibns, in the ordinary couise of business, begun prior to 
re^•ocation. 

Ef FiU'T OF THF NOTicF OF srKF.Tv’s Di-ATH-rIn the absciicc of an express 
undertaking to the contrary, notice of the death of the surety revokes a conti- 
nuing guarantee so far as transactions taking i)lacc after the death arc con¬ 
cerned. However, as stated abov«., bankers by having in their guarantees a 
clau.M' requiiing sufligient notice to be given b}’’ the gvarantor during his life¬ 
time ami b}' liis legal represen (ati\’es after his defijb, before termiiiittlng the 
guaranteesj are abIe*.to safeguard their interests. On receipt of the notice of 
the dcatli of a surety, the banker usually rules oft the account and opens a 
new one to safeguard his interests. • 

SrKETV SrCCKI.DS TO ALL KIGIITS AND Fgt'ITlF.S OF THE CKi;!)rrOR—A 
surety on the pajinent or ptsfonnance of all that he is liable for, or which is 
due to the creditor, succeeds to cfil the rigjits and equities of the latter. lie 
“is entitled to the benefit of c\ery security which the creditor has against the 
principal debtor at thU tinie*when the contract of suretyshii) is entered into, 
whether the surety knows of the existence oi*such security or not ; and, if the 
creditor loses or, without rite cohsent of the kirety, parts with .such security, 
the surety is discliarged to the e.xlcnt of the value of the security” (Indian 
Contract Act, 1872, section ‘l4l). Ilowevc'r, in case the guarantee is 
applicable to the whole of the debt but limits the ^uiarantor's liability 
to a .^pecifidd amount, the .suiety can neither claim a jiroportinnate part 
of till- securities in the haiiiLs ol the banker nor ]'>rove his clainv against 
the debtor’s eslate for the amount jiaid by him unless tile creditor's 
claim against the debtor is hdly discharged. \Vhen the liability to the 
bank>.r is fully disclfdiged, he is bound to iiand oven any surplus repiaining 
in his hands to the surety, er if then; be more ihan one to each of ifi'e sureties 
in proportion to the liabihin s ilischarged by each of them. In case the 
guarantee is apjtlicable only .to a part of the rlebt the suiety, on the j)ayment 
of the amount due, can claim a proportionate; share in the securities belonging 
to the debtor held by the banktr, and in case of the insolvency of the 
principal debtor, the surety can prove his claim against the jirincipal debtor’s 
estate. A banker’s guarantee i.s usually applicable to the whole debt and 
contains a provision by whicli the surety expre.ssly declares that he 
•will not compete with the banker in the event of the 'bankruptcy of 
the principal debtor or claim any' securities the banker may hold, until 
the whole of the debt due to the banker, has been paid. 

, Surety's right against Di:.iiT04s and co-sureties— -Generally, before 
paying the amount demanded by tlic banker, the surety sends a notice 
to the principal debtor of his intention to satisfy the bankers demand. 
Th'i surety on making the payment to tfic'banker can*claim the amount 
rom the principal debtor, but he cannot make any profit • out of the 
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transaction. ]^r instance, if he persuades the creditor to give up either 
the whole or "a patt of the interest due, the surety cannot claim from 
the principal debtor, the amount foregone by the creditor. In case of 
the bankruptcy of the principal debtor, the surety may prove the debt 
in respect of his contingent liability even if he has not been called* 
upon tft pay any definite amount. In case of a joint guarantee the 
sureties’ ha've certain rights inter se. As tlfcy share the liabilities, they 
have also in equity the* right to share the means of recoupment. Thus 
if they are liable in equal amounts they will be entitled to share equally 
the securities belonging to the. principal debtor in the possession of the 
banker. In case their liabilities are i^ecpial, they will snare the securities, 
rateably. If any one of the sureties has to pay more than his share 
he has a>- right to call upon his co-.surcties for such contributions as 
will enable him to •recoup himself to the extent of the excess amount 
paid by him over and above his proportionate liability. A co-surety 
has aLso the right to the benefit of a pounter-sceurity given to another 
surety by the principal debtor. In Steel v. Dixon ^1881), 17 C.D. 825, 

it was* lield that a sur''^^/ who had obtained from the principal debtor 
a countei-.sccurity for ihe liability he had unddrtaljcn, was bound to 
bring into hotclipot, for the benefit of his co-sureties, whatever lie had 
received from that source, c\*;n though he had consented to be a surety 
only because of the counter-security, and the co-.sureties were, when they 
entered*into the contract* of suretyship ignorant of his agreement regarding 
the same. It may also be stated that tire pffiiod of limitation as against 
thp debtor nins from the date of the discliarge o^ his liability by the 
surety to the creditor. 

Sui^kty’s KiGiiT TO BE DISCHARGED —h suretv is entitled to a complete 
discharge in tlie following cases: — 

(rt) If the creditor discharges the prinapal debtor or acts in a manner 
the legal conscquciye of which is to discharge the principal dejptor (Indian 
Contract Act, 1872, (IX of 1872), section 134). The principle underlying 
this rultf is* that if the principal debtor is discharged by tlie banker, the surety 
making the‘payment to him will not be able to claim the amount from the 
j)rincq)al debtor. It may also be said that aaithe debt due from the customer 
is extinguished b^' his dfecharge and as the principal contract becomes cancelled, 
the contract of guarantee also*/^so facto ceases fo exist. 

(6) If the creditor without the consent of the,surety, makes a composition 
with, or promises to give time to, or not to sue the debtor (Indian Contract 
Act, 1872, section 135). The effect of giving time to the debtor has already 
been discussed above. When a creditor accepts a smaller amount than the 
amount due from the principal debtor in full payment of the debt due, 
he cannot be allowed to claim from the guarantor, the difference between 
the amount diTeaud the amount received from the debtor. Similarly, when ar 
banker without the consent of the surety, undertakes not to sue the principal 
debtt)!*, his forbea*ancc releases die surety. 

(c) If the creditor does any act mhich is inconsistent with the rights of 
the surety, or omits to do any act which his duty to the surety requires him to 
do and thereby the eventual remedy of the surety against the principal debtor 
is impaired (Indiasi Corilract Ac4, 1872 (IX of 1872), section 139). For 
instance. A' enters into a contract to buUd a house for C for a certain 
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sum to bo paid by instalments as the work readies ceryiin stages. B 
becomes guarantor for A's due performance of the ciontract. C without 
the kno\vlcdg:e of B prepays the last three instalments. B is thus discharged 
from liis liability. 

Pkovision for certain other contingenciks —Before wc concluckj 
the chapter it is desirable ti) slate that in addition to the points explained 
above regarding which the eomtract of guarantee^ should be very clear it 
is necessary that provision for contingencies, such as the absorption or .'imalga- 
niation of the lending banker with another bank, should be expressly made 
in banker’s guarantees. Similarly, where the account or loan guaranteed is 
that of a partnership the guarantee should have a provision to the cli'ect that 
any change in the firm will not affect the guarantee. It must also be remem¬ 
bered that any alteration made in a joint or a joint and several guarantee must 
have the consent of all the co-sureties. 
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CHAPTER XI 


ADVANCES SECURED BY COLLATERAL SECURITIES 

^ Secured loans —^Wc have, so far, dealt with the banker’s advancesi, 
which S.re,made either on the mere personal security of a borrower, or on 
his pefsoilal security, coupled with that of one or more other persons. We 
have seen that, in the case of loans secured by guarantec;s, the guarantor 
usually does not pledge any tangible security, but merely projnises to pay the 
amount due from the principal debtor, if the latter fails to do so. The same 
is true of clean bills, where tlie acet^tor of a bill is tilt; principal debtor, 
and the drawer and the indorsois are more or less in the position of sureties. 
Although- bankers do not mind investing considerable sums of money in the 
discounting of genuine cornmercial biUs. they are very reluctant to make 
unsecured loans, and generally insist upon some collateral security to back 
them. We shall now consider, therefore, Jihe hankoi ’s position as far as these 
secured loans arc concerned. 

m 

Different types (, f securities in differei^t places -Tn the course 
oi business as lenders, modem bankers come across different typt's of secu¬ 
rities according to the locality in which they carry on their business. For 
example, in large cities like I?omb.ay, Calcutta and Madras which have many 
rich aiTd upper middle class people the banker is called upon to make advances 
against gilt-edged and other stock-exchange securities. In large industrial 
and manufacturing places the mills ancf factories require accommodation 
against stocks of raw materials and finished goods. Tn*the agricultural centres 
it is the agricultural product; which occupies tlie ]>rincipal place amon^ secu¬ 
rities ol'l'erecl to bankers. 

Different kinds of collateral securitif.s —Bankers usually secure 
their advances by stock e.xchange securitioc, ijullion, goods, documents of title 
to goods and immovable property. Sometimes, miscellaneous securities as 
for example, life j^licics, ships, and accounts recciv.ible are accsiited as secu¬ 
rities ^)r»bankcr'i-’advances. The large variety in the security olfered should 
be regarded as a source of strength to the banker who can minhnize his risks 
by spreading his adv'ances ov'er this wide tieltl. Before considering the 
banker’s point of viev^ of*thcse securities, it^s necessary to make some genefal 

observations. • 

# • 

Modes of Securing Advances. 

WiUes J. in Holliday v. Holgate said " There are three kinds of security; 
the first is a simple lien; the second a mortgage passing the projierty out and 
out; the third a .security intermediate between a lien and a moi tgage, viz., a 
pledge where, by a contract, a deposit of goods is made as security for a debt 
and the riglij; to the property vests in the pledgee so far as is necessaiy to 
secure debt.” 

Banker's li1!n —^We have already explained the import of the banker’s 
lien ; it is sufficient to recapitulate here, that it is iiurely posses-sory and (Joes 
not transfer the property or the riglil of ownership to the banker. By usage 
and statflte, however, a banker's lien is tantamount to an implied pledge con¬ 
ferring upon him the power’of, sale in certain events. The exeicise of the 
lien, however, is made subject to several (jualilications, but whenever it can 
be validly exercised, tlrc lien stands on the same footing^as a pledge. 
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Pledge —Bj' section 172 of the Indian Contract Act, t87^'a pledge 
is defined as a bailment of goods as security for payment of a debt or 
performance of a promise. The ownership remains with the pledger, subject 
* onI\' to tlie qualified property which passes to the pledgee by virtue of the 
bailment to liim. » ' 

Possession necessary. Delively is necessary in order to complete a 
pledge. It may be symbolical, iiS for instance when the key of a godown 
where the goods are kept is delivered, or documents of title relating to the 
goods are ilelivered. Further there may be delivery even when "there is 
no ph\ -ical ehange’in the possession of the goods. In })oint of latv, possession 
of goods may be changed by agreement without any ])hysical change in their 
position or in the position of tlie person who actujjilly holds them. The right 
of po<s('s>,i<)n may be transferred by agr<'emcnt, and thC chariteter in which 
the custodian hokls them may be elianged by attornment,” per Lindley L. J. 
in Mills V. Charlesieorlir (\S90), 25 Q.B.D. 421. On tlie same reasoning, 
there may be tlelivcrv to the pledgee even though the goods continue in the 
po.sses.sion of the pledger if he agrees to hold them^t; bailee on behalf of the 
pledgee .tnd subject to the pledgee's order {Reeves v. tapper, 5 Bing. N.C. 136). 

Reddivery to the pledger. If once the good? are delivered to the pledgee, 
the j'>ledge is not lost if they are redelivered to the pledger for a limited or 
sjx'cial purpose. For instance, if a trader pledges a railway receipt with a 
banker to secure a loan, and ihe banker hands over the railway receipt to the 
trader for the sjiecial purpose of clearing the goods and storing them in the 
banktr'^ godown. such recleliv^iy will not prejudice or affect the pledge [Mer- 
canlih Bank of India v. Central Bank of ImPa Ltd,, 65 I.A. 75). Similarly, 
if a plik'.lgec in possos^ion, entruijts the goods to the pledger for the S]>ecial 
puqjose of selling them on behalf of the pledgee, the pledge is not lost {North 
Western Bank Ltd. v. Pnynter, \.C. 56). This House of Lords’ deci.sion 

has neither been cited nor considered in the series of judgmi'tits of the Calcutta 
High Court ofi the question of trust receipts ; see post pagCL. 

t 

Right to s&U. Section 175 of Indian Contract Act provides that if the 
pledger makes a default in the pajanent of the debt by the stipulated time, 
the ph dgee has two alternative; remedies open to him : he may cither file a suit 
for the debt and retain the property pleelged as security or lie nta}’, after 
reasonable notice, sell the property. If there is a deficit the pledge- is 
bound to make it good to the pledgee and if there is a surplus the pledgee 
must account for the same to the pledger. 

Who can create a pledge? Under the original section 78 of the Indian 
(Contract Act, 1872 any person in possession of goods or of documents of 
title to goods could create a valid pledge, the only limitations being that 
the pledgee must act in good faith and without notice and the pledger must, 
not have obtained possession of the goods by means of fraud or an offence. 
This section was so exceedingly wide that it has now been repealed by Act IV 
of 1930 and two new sections 178 and 178A have been substituted. Accord¬ 
ing to the new section 178, a mercantile agent who is in possession of the 
goods or of the documents of title relating to the goods, with the consent of 
the owner, can create a valid pledge. By section 178A, a plcdgCi who has 
obtained po.ssession of the goods under a cont?act voidable for fraud or mis¬ 
representation, which contract has not been rescinded at the time of the 
pledge, can also create a valid pledge. Similarly, by section 30 (a) of the 
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Indian Sale of Gopds Act, 1930 (III of 1930), a seller, who continues in 
possession with the’ consent of the buyer, can j^ass a valid title in favour 
of the pledgee and by section 30 (6) a buyer with the consent of the 
seller, has obtained jxjssession of the goods or of the documents of title to 
ihe goo,ds’ may create a pledge free from all equities available to the original 
seller. . 

Mortgage of movables. A mortgage oj ..movables may be defined as a 
transfer, by way of security of the general ownership of the chattel, subject 
to 'the equity of the redemption of the mortgagor. No delivery of possession 
is necessary to complete a mortgage in Jinglish law. • 

Whether *a transfer am<umts to a mortgage will depend on the language 
of the dooument creating the same. In conveyancing, the formula is as follows: 
“The mortgagor hereby codveys, transfers and assigns unto the mortga.gee 
his right, title and interest in the property to have and to hold the same to the 
use of the mortgagee subject to the proviso foii redemption hereinafter 
contained.” * 

liitis of Sale Ads. Iji England, mortgages of mbvablcs are regulated 
by the Bills of Sale Acts, which require registrations in order to render such 
mortgages valid. If the formalities attendant on the tralisaclion arc complied 
with, the right created in favpur of the morlg.agee is in ran, i.c., available 
against the whole world and not liable to be defeated either by the insolvency 
of the mortgagor or by any disposition or dealing with the chattels inconsistent 
with the mortgagee’s rights. It is important to %i('tc (hat under a Bill of Sale 
th^ property is intended to remain and normally remains in the jOTSscssion 
of the mortgagor. , 

• • 

Mortgages of movables in hndia. 'Hu; law of mortgages of momblcs 
in British India is in a nipst unsatisfactory and chaotic coiidition. 
Before the Indian Sale of Goods Act (III of 193(5) there were several cases 
ill India in which it was decidcil that a moiitgagor, who remains in posses¬ 
sion of the goods, can pass a titljc to a bona fide purch.aser* for value, or to a 
pledgee who takes^possession of the goods free from the fir#t mortgage 
{Backer w/i Ahmed*Esmail, I.I^.R. 5 Rang. (i33; Narsiah v. Venkataramiah, 
I.L.R. %2 ^ad. 59). These judgments ]>roceeded upon the old section-10 
of the Indian Contract Act which provided (hat where a person was by 
consent of the owner, in possession of the godfis, any disposition of the goods^ 
whethef by sale or plcSge, made by him to a be^na fide transferee for \'alne 
was binding on the owner. As under a mortgage, the whole property passes 
to the mortgagee, in law, he is the owner and if the mortgagor, who has a bare 
equity of redemption, remains in possession with flie consent of the mortgagee, 
the case is clearly one which would fall within the provisions of section 198 
and the first mortgagee’s rights would naturally be lost. 

Repeal of s. 108 c 5 f the Indian Contract Act —Section 108 of the 
Indian Contract Act, 1872 has now been repealed and at present there is no 
provision eithdl- in the Indian Contract Act or the Indi ;n Sale of Goods* 
Act, 1930 which governs these matters. On the other hand, section 66 (3) 
of the Indian Sale»of Goods Act, supra, expressly states that tlie provisions of 
the Act relating to contracts of’sale do not apply to any transaction in the 
form of a contract of sale which is intended to operate by way of mortgagfi, 
pledge, charge or other security. In the absence of any statutory provision, 
the accepted principle in Britisli Indian courts has been to follow the English 
common law; In England, possession is not necessary to complete the title 
of a mortgagee of chattel^ {In Middleton, L.R.,11 Eq. 209) 
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A mortgaged his chattels to B under a bill of sale, which jvas registered. 
A created a second mortgage in favour of C under a second bill of sale which 
was also registered. C took possession of the goods and it was contended 
on his behalf that C had priority because English law, as far as chattels were 
■concerned, required delivery of possession to complete the title. It was held 
that there was no such principle known to English law, and A’s mqrtgage had 
riierefore priority over C’s mortgage. In the case of Co-operative Hhidustan 
Bank Ltd. v. Surendranath Dc, t.L.R. 59 Cal. 667,'the Calcutta High Court, 
however, held tnat apart from the old section 108 of the Indian Contract Act, 
1872 the analogy of mortgages of movables according to the common 
law of England cannot be applied to India. It may justifiably be asked 
why it has no apjfiication in this particular case, when the English law has been 
universally followed, in the absence of any statutory provision, in practically 
all the branches of law as administered in British India. This view was 
followed by the same High Court in Manmohan Mukherjee v. Kcshrichand 
Gulabchand, T.L.R. 62 CAl. 1046, in which the following propositions were laid 
down : Firstly, there is no such thing as a pledge, of movables without 
pos-sc-s-^^ion. Secondly, .a ^transaction regarding moV-^ ble property, wTdeh can¬ 
not ofwratf as a pledge on account of non-ddlivcr 3 ''of posses.sion of the same 
to the pledgee, docs not appear as an effective mortgage of the same, whetner 
the language of the document'embodying the tiansaction be of intended pledge 
or be couched in the u.sual phraseology of a mortg-^ge, or that of a hypothe¬ 
cation. A mortgage of movables without possession is deferred to the 
subsequent pledge of the same ; alsv> to subsequent bona fide purchasers for value, 
and to the official assignee by virtue of tlfc doctrine of “reputed ownership." 
The same principle applies to holders of trust receipts. 

E.ornwBi.E MORTGAGES AXD CHARGES —^'I'lie three kinds of security 
already dealt with, namety, the lien, mortgage and pledge were the only ones 
recognized by the English contmon law. Equity, howcv’cr, with its in 
personam jurisdiction, gave eftect to various forms of security which were 
cither invalid or unknown to the common Taw. It is not possible to clarify 
the subject without a detailed consideration of the intricate doctrines of the 
courts of Chancerj'’ in Jilngland, which would be out of place in a bool", dealing 
with banking law. A short summary of the po.sition, therefore, can only be 
.attempted. ,, 

Instances of equitable charges. A trustee is deemed to be the legal 
owner of triist prcqjerty arnl the beneficiary or cestui quo trust is considered 
the equitable owner, if a beneficiary creates a mortgage of his interest, the 
mortgagee would not get the legal title but only an equitable title and his 
mortgage would be an cfjuitable mortgage. Similarly, a registered holder of 
shares of a limited company who sells them continues to be the legal owner 
until the purchaser’s name is brought on the register of the company. The 
purchaser, though he may have the share certificates with the blank transfer 
forrns signed by the vendor in his possession, will be only an equitable owner 
"until the .shares art; transferred to his name. Any mortgage!, made by the 
purchaser of the shares before registration, will therefore be an equitable 
mortgage as his own title is not legal but eqyitablc. t 

. Ineffectual transfer. 'The mortgagor, though he is the legal owner, 
may use a form of conveyance incfTcctual to transfer the legal estate or 
the pitrties may deliberately agree to a charge effectual in equity only. 
For instance, if a ix)licy of life insurance 4s intended .to be assigned by 
way of security, the law requires a regular assignment in writiog signed by 
the mbrtgagdr. A bare dep#sit of the policy M^uldJbe invalid and ineffectual 
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in law but rr/ay constitute an equitable mortgage on the policy {Ferns v. 
Mullins (1854), 2 Sm. & G. 378). Similarly, if a share certificate without 
any signed transfer is deposited as a security for a loan, there would be an 
equitable • mortgage of the shares constituted by such deposit {Harrold v. 
*Plenty "(ISOl), 2 Ch. 314). On the same principle, a mortgage of immovable 
property hi England could only be effected by a regular conveyance. A bare 
deposit of title deed?, wjth the intent to jueatc a security on the property 
tomprised therein, will therefore amount to an equitable mortgage of the 
property. Equitable mortgages^have received statutory reco^ition in British 
India. * • • 

Hypothecation. In law, to create a mortgage of movables, appropriate 
words of transfer and conveyance are necessary and for a pledge, possession 
is essential. A transaction •intended to be a security over chattels, in which 
there are no words of transfer and where the possession remains with the 
borrower, will therefore amount to an equitable <^arge which is generally 
known as an hypothecation. Singularly'enough, according to the Calcutta 
decisicqs, a mortgage of movables in India stands on I4ie same footing as an 
hypothecation under English law. , 

• Aftreements to mortgage. In equity, an agreement to mortgage or give a 
charge, if it is one capaole pi specific performance, will create from the 
execution of the agreement, an equitable charge over the property intended 
to be mortgaged or charged. This is based on the maxim that “Equity con¬ 
siders that as done which ought to be done.’* Similarly, there can be no 
mortgage either in law or ecpiity of property which is not in existence. 
Equity, however, will consic^er a mortgage of future property as an agreement 
to mortgage such property and, the cliarge will settle* on it as soon as such 
property comes into existence {Holroyd v. Marshall (1862), 10 H.L.C. 19l and 
Tadby v. Official Receiver (1888)* 13 App. Ca?. 523)» * 

Priority of equitable mortgages. Priority of equitable charges is deter¬ 
mined by two maxims of equity, viz., (a) As between equity and law the law 
prevails; (&) wherf equities are equal, the first in time prevails. On the 
first maxim is basvd the doctrine of the bona fide purchaser for value without 
notice. The maxim means that an equitable title will be defeated by a subse¬ 
quent legal title, provided the person who obtains the legal title has paid 
value, has acted in good laith and has no rtbtice of the prior equitable titlp. 
The cqt?itics being equal, the legal title will prevail.* Illustrations can be 
muHiplied indefinitely but tu^o will serve the purpose. A beneficiary is the 
equitable owner of trust property but if a trustee sells the same to a bona fide 
Purchaser for value without notice, the beneficihry’s prior equitable title will 
not prevail against the subsequent legal title. Similarly, an equitable 
mortgage of immovable property will be postponed in England to a subse- 
(]uent legal mortgage of the property. If a person, however, takes a legal 
mortgage without the production of the title deeds, he cannot be said to be 
acting cither'in good faith or without notice of the prior equitable mortgage 
because the absence of the title deeds must, in tlic ordinary course, put hirh 
on inquiry. Thg equities in such a case not being equal, the maxim will 
not apply‘and the legal title •will not prevail. The second maxim applies 
where there is no legal title, both titles being equitable. In such a c^se 
priority i^ determined in the order of time. We have already seen that with 
regard to shares in limited coinpanies the registered holder is the legal owner, 
all persons claimilig through or under him have only an equitable title before 
registratiori. The following illustration will, it is hoped, make the position 
quite clear. A is the registered holder of certain* shares which he holds in trust 
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for B\ B’s title is therefore purely equitable.* A deposits*the sKare certificates 
with signed blank transfer forms with a banker to secure the repayment of a 
loan. The banker does not have the sliares registered in his name. In sjich a 
case the banker’s title is also equitable. B’s title will therefore prevail, being 
first in time. If B has connived at the breach of trust on the part of A, thcii 
the equities will not be equal the maxim will not apply and the banker's 
equitable title will prevail. •, ^ 

Margin explaixkd— As the prices of all kinds of securities are liable to 
fluctuations, and A ary according to their nature and as the amount of the 
money owing to the banker is likely to be increased by the accnral of interest 
and other charges payable by the borrower, it is e\'idcnt that iv> banker 
should advance an amount eriual to the full market v^ilue of the securities 
offered. Even if they arc among the “ wall flowers ” of the market, which 
generally sit out and sejldom take part in the dance in the middle of the 
market floor, the bankers acceptiiig them, will sometimes lind it to their 
cost, that the official quotations of such securitics^ai'e much higher Jlian the 
prices at whicli they can .be actually sold. It. is, tliueforc, necessary that the 
lending banker should insist upon getting securities worth more than the amount 
of the loan or overdraft he is called upon to grant. This difference, between 
' the market value of the securities and the amount lent against them, is known 
as the Margin. 

Margin for precious metals and gilt-edged securities —The 
margin depends upon->thc class to which the securities offered belong, as aiiso 
to a certain extent, upon the credit of the cusiomer. For instance, in the 
case y>f an advance against gold bullion, in a gold-standard country, a banker 
in normal times may be satisfied, with a margin of five jicr cent, as the ])rice 
of gold in gold standard countries is ordinarily very steady. However, 
when the monetary standard* of ^ country is not gold and the price of gold 
fluctuates a great deal, as it is happening at .present a larger margin than five 
per cent, should be in.sistcd upon. Similarly, as the price of silver is liable 
to greater fluctuations than that of gold, a banker may nave to ‘demand a 
margin of 10 to 15 per cent, or even more while making loans against .silver 
or silver ornaments. In a silver standard country, the position is perhaps 
just the reverse of that stated abov'c, and, therefore, a banker in that country 
will be satisfied with a smaller margin in the case of .silver ^han that in the 
case of gold. In normal times, in the case of gilt-edged securities, a margin 
of 10 per cent, is generally considered ample, as they fluctuate within very 
narrow limits. Shares of feeder railway companies, w'hich arc considered a 
good security, call for a margin of 20 to 25 per cent. Similarly, for the shares 
of the Reserve Bank of India and of the Imperial Bank of India, a margin of 
15 and 20 per cent, respectively, is generally believed to be adetiuate. 

• For industrial securities —In the case of .shares and stocks of indus¬ 
trial concerns, the position varies a great deal. There are industrial concerns 
whose securities, by reason of their financial, position and reputation, com¬ 
mand almost as good a credit as any government security; and there are 
others, whose securities may be worse flian worthless. The debenture stocks 
of good industrial concerns rank much higher than their shares as security 
for advances. Similarly, their preference shares are considered better than 
their ordinary shares. The margin, in such cases, deixjnds upon the position 
of the company. The shares* of a mining company which has not paid any 
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dividend for several years, may not be a good security, even if a margin of 
50 per cent, is offcre(l. 

For goods —In the case of goods and documents of title to goods, the . 
nftirgin varies more or less according to the extent to which their prices are 
liable to ‘flu- ..uations. For instance, if the goods offered as security are staple 
commodities such as cottoi^ wheat, or sugar, ^hc prices of which are generally 
steady, the banker may consider a margin of 25 per cent, as,ample. Here, 
again, it may be noted, that there can be no fixed margin even for such com¬ 
modities. A great deal depends upon the conditions of th« market for the 
particular goods offered. If the goods arc of a perishable nature, the banker 
may accept them, provided they arc readily saleable and the advances against 
them are for veiy shojt periods. If the goods offered are articles of luxury, 
the prices of which are liable to variations on account of changes in fashion, 
etc., the banker should be very reluctant to accept j:hem, even if a margin 
of 40 to 60 per cent, is offered. * 

Liquidity of Securitieta. 

As a commercial bank borrows funds which are repayable oit demand, 
or at short notice, it cannot affprd to lock them up for long periods. It is, 
therefore, necessary that when a customer applies for a loan against some 
collaterarsecuritics, the baflker should consider whether he will be in a posi¬ 
tion to realise them without difficulty in ca^e of*default on the part of the 

borrower. , 

• • 

Need for written Acrreeiiients. 

Although the law docs not rgquire the agreement of pledge or montgage 
of movable property, such as stock c.xchange sccurftics, goods, etc., to be in 
writing as a mere deposit of securities or go^ds with the intention to create 
a charge on them is considered quite sufficient to constitute an agreement 
tn law, it is, however<^ customary with all banks to get such agreereents redu¬ 
ced to writii^g and signed by their customers ; sec Appendix A, Form Nos. 26, 
26 (a) and 28^ post. This practice has the following advantages: • 

Advantages of written AGREEMENTs#r-i’t>s//_y, if the terms of an, 
agreement are committed to writing, it will minimize the chances of a mis- 
understandiAg of tlTe terms between the banker and4iis customer, as the agree¬ 
ment will state clearly the liabilities which are to be covered by the security 
offered. Secoftdly, the banker’s memorandum of deposit contains useful 
provisions in his favour. For instance,, the mere deposit of stock exchange 
securities as a cover for advance will create only an equitable charge on them. 

11 should, however, be remembered, that the banker does not thereby get the 
power to sell those securities, unless such power is given by an agreernent. 
Thirdly, an agreement usually provides for an undertaking, on the part of 
the borrower, to* maintain the margin agreed upon, failing which, it autho- * 
rizes the banker to realize the securities. Fourthly, an agreement also 
provides that the sacuiities or goo^s charged will be deemed to be a security 
for the paymeht by the customer of the balance due ultimately on the closing, 
of his account or accounts with the bankdr. This will prevent the application 
of the rule vc»Clayton’s case, which otherwise might prejudice the rights of the 
banker. Lastly, an .agreement invariably contains a declaration by the 
customer, that he has a good Jitle to the particular securities deposited, and 
can, therefore, chaige them. IT .the securities offered do^not belong td the 
17 



258 


BANKING LAW AND PRAQTICE IN INDIA 


borrower, such a statement will incriminate him and thus he be deterred 
from dcclaiing himself as their lawful owner, if he has no title to such 
securities. 

Realization of Securities. 

Right to sell —Wc have .already stated that, generally, a mc^^e lien gives 
no right of sale in respect of securities and the only way of realizing 
them is to filei against the customer, and* then have the securities 

attached and sold in execution of the decree. However, where the rule's of 
the stock excliange attach a power of, sale fo the lien, such a power can be 
exercised. The pledgee of securities, on the other hand, has, in any case, the 
power to sell them on default of the pledger {In re Morrito j[l886), 18 
Q.B.D. 222). As Lords Justices Cotton, Lindloy and^Bowgi observed, "a 
contract of pledge carries with it the implication that the security may be 
made available to satisfy, the obligation, and enables the pledgee in possession 
(though he has not the general prt)perty in the tiling pledged, but a .special 
property only) to .sell’ on default in pa\anent and after notice to the pledger, 
althouijh the pledger map redeem at any moment ufl^ to sale." 

# * 

Def.xult and notice —\Mien a debt payable on a fixed date, remains 
unpaid on that date, the debtor is said to have defaulted. However, from the 
extract gi\en alnn’c. and in view of the express tenns of section 176 of the 
Indian Contract Act. 1872 it is apparent that in 13ritish India, ordinarily, 
notice to the pledger of ‘ the Jiplcdgee’s intention to sell the securities, 
if the amount due reenain.s unpaid by the* stipulated time, is necessary be,fore 
sale. Where no date is fixed for the repayment of the loan, a notice (see 
Appendix A, Foim No. 34, post), demaj,ding pavnient within a reason¬ 
able fime and informing tjie ple^lger that, in /rase of his failuie to repay within 
that time the seruriti's pledged will be disposed of, is .sufficient. The reason¬ 
able time in such cases is to li^ determined according to the circumstances of 
each case. If thl* prices of the securities pledged are falling rapidly and the 
customer fails to maintain the promised margin, a 'Jiort notice will be 
regarded as (juite adequate. On the other hand, if the security to be sold is 
real property, generally a longer notice is required. It must be gleariy under¬ 
stood that if the form of the charge requires that there must be a demand for 
•repa>Tncnt prior to.the exercise of the right ofoale, then demand must be 
made even if there lia.s beep an earlier demand which was su.bsequejp.tly waived 
{Hunter v. Hunter and others, H.O.L. (1936) ). However, in actual 
practice, as bankers reserve for themselves very wide powers, no great difficulty 
arises in this connection. 

Law of Limitation and Advances. 

The period of limitation within which a suit for recovery of an advance 
lies. Is the ordinary period of three years from the date on which the advance 
• is made. In cases, in which the advance is made for a fixed period, however, 
the limitation peripd of three years begins from the date of expiry of the 
fixed period. Where an advance is made on a promissory note payable on 
demand, the period of limitation runs from' the date of the execution of pro- 
Inissory note and not from the date of demand. 

Advances against Stock Exchange Securities, 

• « 

What compromises in the term ?—Having explained the important 
general principles governing secured advances* wc jshall, first of all, consider 
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those which are secured by stock exchange securities. This term, in its 
strict sense, is tiscd for gilt-edged securities. Government securities, municipal 
bonds, port trust and improvement trust bonds and such other securities as 
are issued by Government and public bodies, and shares and debentures of 
industrial and commercial companies, banks and insurance companies, and in • 
which dealings take place on the stock exchanges. 

Importance of stock exchange securities —Advances against these 
securities form an important part of the loans made by commercial banks in 
large cities, which have stock exchanges, not only on accounf of the finance 
required by speculators for tlie ‘purchase of such securities as are likely to 
appreciate, but also because these securities arc held in large blocks by rich 
and upper middle classes in such cities, owing to the fact that moneys invested 
in them can be, easily rcalizod in case of need. Moreover, from the point of 
view of the bankers also, they compare favourably with certain other 
securities. 

■ Points in favour of stock exchange securities— In the' first place, 
as cornpp^red with giiaiai^tccs, stoc:k exchange securities are, gone rally, more 
reliable, because a banker advancing moneys against them, gets sometliing 
tangible, while, in the case of guarantees, he has to rdy entirely upon'the 
solvency of the surety for the,rccovery of the advances, when the borrower 
makes default. Secondly, high class stock exchange securities which are 
known as gilt-edged securities, are more easily realizable than those of certain 
other kinds, viz., lands, buildings, and certain kinds of goods, because 
th^re is always a ready markgt for good st(x:k exchange securities, 
even in fairly large blocks. ^Thirdly, in normal times,"good stock exchange 
securities, arc less liable to fluctuations than Commodities such as coy;on, 
sugar, etc. Ordinarily, the prices of first class stock exchange securities are 
very steady, and, therefore, bankers do not^ think it necessary to ask for a 
margin of more than 10 to 15 per cent. Fourthly, in the case of stock ex¬ 
change securities, it is easier for the banker to satisfy himself about the title of 
the customer offeriijg the securities and their market value, than in the case 
of securities such ^ lands, buildings ,etc. The banker need not* consult his 
solicitor^to satisfy liimself, whether, or not, the title of his customer to the 
stock exchange securities offered is good. When the securities, are fully nego¬ 
tiable, the banker, in the absence of any knov«I,cdgc as to the defect in the titl^ 
of his cii^omer, can acquire a good title to them, if hd is holder for value. 
Similarly, when the .securities comprise of shares? the transfer of which must 
be registered in the books of the issuing company, there is hardly any difficulty 
in finding out whether or not the customer’s title to them is good. Fifthly, 
their market price can be ascertained, from the quotations given in the daily 
papers and those supplied by stock and share brokers. Although quotations 
given in the newspapers, are not always reliable, yet they can certainly give 
a fair idea about the prices of stocks and shares, particularly those in which 
frequent transactions take place. Sixthly, they can be more easily transferred 
than certain otner partially negotiable securities, or lands, and buildings. For* 
instance, if the securities are fully negotiable, they can be transferred either 
by mere dq}ivcry* or by delivery coupled with indorsement. Seventhly, the 
release of the securities can be effected with a minimum of expense and for¬ 
mality. Lastly, the banker, in case of’need, can, without any difficulty, raise 
money agednst such securities by pledging them with another banker. 

< Drawbacks t)F making advances against stock e.xchange secu¬ 
rities— ^As 'against the abovsementioned advantages in favour of advances. 
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against stock exchange securities, certain drawbacks may he mentioned. 
Firstly, in case of partly paid-up shares as already pointed out, the banker may 
be called iijTon to pay the uncalled amount, if he, or his nominee, is registered 
as their owner. Secotidly, the banker renders himself liable as transferee to 
indemnify the company against any loss it may suffer, if the transferor’s signa-» 
tnre on the instniment of transfer turns out to be a forged one. Jn ‘accord¬ 
ance with the decision in The Cdrporation of Sheffield v. Barclay, 1905, a trans¬ 
feree, who sends a forged trah&fer for registration, must indemnify the 
company which* has acted on the faith that the same was genuine, and this 
liability contimicSj even though the transferee may have siibsequcntly sold 
the shares, A banker can avoid thisVisk by making his custoixier sign the 
transfer form in his (banker’s) presence. (The risk may be avoided to some 
extent, if all transfers of shares taken by the bqpker as security afre signed 
and witnessed in his presence.) Thirdly, the articles*of a^ociation of a 
company generally provide that the shares will be subject to its lien in case 
«f default in the payment of calls lOn them, or of any other amount due to 
it; and so the banker jnay, if he fails to give proper ngtice of his lien on the 
securities to the company concerned, find that he caiy.iot get their full •benefit. 
Fourthly, in case of sjjiarf-s which are liable to wide fluctuations, the banker 
may suffer a loss, if he docs not sec that his customer maintains the margin 
agreed upon and in case of default to do so tf, realize them. Fifthly, if the 
securities arc not negotiable, then their transferor carjnot give to his transferee 
a better title than his own. 

Advaxces to sto^k-brokers"in Loxpox—It is not uncommon with 
the bankers in London" to advance loans to stock-brokers, which are generally 
madq “from account to'accoun'i;.” These advances have an advantage over the 
loans t 9 other customers against stock exchange securities, in that such loans 
are of short duration and* the 5:ecuritics offered are readily saleable. The 
banker need not renew the loan,^inie is not agreeable. All that he has to do 
is to give a coupje of days’ notice before the fortnightly stock exchange 
settlement and he gets his money back. The need for s*;,,f:h advances arises 
when the broker’s client has bought certain shares in anticipation^ of a rise 
in their price which does not come off, and when he neither wants* to cut 
off the transaction by selling the shares, nor is able to pay for them. The 
stock broker places them with a tbank, which lends*,70 to 80 per cent, of their 
market price and his’customer (the purchaser of the'share§) is reqiiired to 
find tlie balance However, the advances to ordinary customers against stpek 
exchange securities, are a little less liquid, because there is no understanding 
about their being repayable at a short notice. 

Advances to stock-brokers in India. 

In large cities, that is, where stock exchanges exist, bankers in India make 
similar .advances to share-brokers generally for a peri^ of one month or less 
inter\’ening between two successive settlements. Sometimes, this business is 
done in the form of budli transactions which literally mean “carrying over’’ or 
ti^sfer from one settlement to another. When the buyer is unable to finance 
his purchases out of his own resources, resort' has to be ma*de to4;he banker 
who advances the money and takes delivery at the time of the settlement of 
the shares purchased by the share-broker on behalf of the client. At the same 
time the real purchaser of the shares undertakes to purchase them for the next 
succeeding settlement or delivery about a month later, at a‘higher price than 
that at which.the banker is asked to take deliv.?iy of the said shares. The 
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difference between the purchase price and the sale price represents the interest 
on the money invested in the transaction. When the prices of shares are 
rising rapidly due to heavy speculation, the budli rates yield from 6 to 12 
per cent.-interest. On the other hand, when the market is depressed, the 
%udli rates also go down so low, sometimes, as to yield about only 3 per cent. 
Banks* ortftnarily enter into such transactions*with highly respectable parties 
and only in gilt-edged securities and first-fkss shares, as in addition to the 
risk of the party’s inability to pay for the shares at the time of the next settle¬ 
ment as a result of a heavy fall.in prices, there is the danger of defective title 
of the party delivering the shares. It*is also the practice df bankers to make 
straight loahs against the deposit of shares to sliare-brokcrs and other cus¬ 
tomers. * Th(; practice of bankers in Bombay appears to be to demand 
heavy margins, extending hp to 50 per cent, against loans on speculative 
shares and securities. 

Precautions to be taken —^When flic'banker is offered stock exchange 
sccuri^cs as a cover fer an advance, he has to see to w4iich class they belong. 
As explained in ('hapte^ VIII,, the securities against which bankers usually 
m^c advances, arc jiublic debts, debentures and bonds of municipalitu^s, 
port and improvement trusts, and shares of guaranteed railways, all of which 
are considen'd (luite safe. Securities of public utility companies such as tram¬ 
ways, (rtectric, gas and telephone companies as well as shares of banks, are 
also generally considered suitable for the puipose of securing a banker’s 
advance. While lending against tlw; shards of companies, the banker should, 
in*his own interc.st, ascertain whctlicr such shares arc Jiartly or fully paid-up 
ones. In the former ca.se, lie should make sure that no call has been piade 
which the shareholder has failed to meet, because, such unpaid calls constitute 
a speciality debt due from the ^harehohler to thc«company (s. 21 (2) *Indian 
Companies Act, 1913), which can, “without requiring the certificates to be 
returned to it, exercise its right of forfeitiftg*the shares hj respect of which 
the calls, though n^de, have not been paid.” Moreover, in case partly paid- 
up shares are transferred to the banker or his nominee in the Books of the 
company he make*s himself liable to pay any calls, the company or. its 
liquidator nfay make. This liability does not necessarily terminate with the 
sale or transfer of the sluuj« as in the event ^)f the liquidation of a companj/^ 
if its existing mcmbcBs cannot meet the calls, anyone who has been its 
member \dithin a*yoar of the commencement of the liriuidation, can be called 
xipoil to meet the liability, provided, the amount is required to pay a debt 
owing by the company at the time he was a member. When the banker is 
only an equitable mortgagee, he will have to find money for the payment of 
the calls made on the shares to prevent their forfeiture. If the banker is un¬ 
willing to meet these sub.seqiicnt calls, the only alternative left to him is to 
sell them out, po.ssibly al a low price. If, however, the banker is quite con¬ 
fident that there is no likelihood of any further calls being made, he need 
not reject shares merely on the ground of an uncalled liability. • 

Other stoct^-exchange secukities With the growth of industries 
and trades ttie number of joint'stock companies is increasing day by day. 
Such an extension of the principle of pompany promotion, though welcome, 
is accompa^ued by the danger of the creation of mushroom companies which 
do not last long. It is, therefore, necessary for the banker like the investor 
to be careful in s(?lecting* secuntioB which he should accept as cover for his 
advances. Witli a view to eliminate undesirable securities being accepted as 
covers for all its advance*s and \o save time, every mode«i bank prepares an 



262 


BANKING LAW AND PRACTICE IN INDIA 

approved list of securities for this purpose. ■ The examinations of the balance 
sheets of the companies and surveys of their general working are absolutely 
essential for the preparation of the list. The nature of the business each 
company is carrying on or the study of its past history and an estimate of its 
prospects have an important bean'ng ufxjn the value of the sccuiity of a 
company. A banker has also to consider whether the security*"offered are 
debentiu-es or shares. In the feutner case he will by taking the security, put 
himself in the, shoes of a creditor of the company. In the latter case he has 
to consider whether the shares are ordinary or preference, with or without 
cumulati\'e lights.’ Ordinarily he will give preference to debentures over shares 
and to preference shares over ordinary ones. Cumulative prefbrence shares 
are better than non-cumulative preference shares as in the case of .the former 
class the dividend, if unpaid, accumulates for any year. . Similarly, the holders 
of preference shares have generally a prior claim to the return of theii' capital 
before anything is paid,to holders of other classes of shares in case of the 
winding up of a company. The banker should also see whether the shares to 
be included in the apjirovcd list are listed by one or naort; of the stock e^^dianges 
and are freely dealt witk, otherwise it will be difficult to realize them in case 
of need. ' ' * 

\^\LUATiox OF SECURITIES —\^’hcn a banker is satisfied with the secu¬ 
rities offered, he has to ascertain their market price, allowing for any dividend 
that may be included in the price quoted. GenGrally, the stock exchange 
quotations are ciun dividcncK as long as the dividend warrants are not issued. 
^^'hen the company, whose shares are offered, has closed its books for the 
preparation of dividend warrants, the dividend declared, but not paid, will ’ 
be paid to the person*'whose'name is registered in the books of the company 
as thQ holder of the sliares, and, therefore the banker, for the purpose of 
valuation, may have to deduct* from their market price, the amount of the 
dividend. A banker should not always rely upon the <piotations given in the 
daily or weekly papers, pai ticularlj' in the case of securities which do not 
appear in the “business done” column of 'die stock exa^ange quotation list. • 
In such a case, it is better to ascertain from the secretary^of tlie company the 
rate at which the last transfer of its shares was registered. The bankvir should 
also note the date of the transfer and take into consideration the’effect of any 
/;ircumstances, arising subsequently, which are liVdy to influence the prices 
of the securities. * “ . . " 

How TO CHARGE TiiK s’liccRiTiEs —^After tt banket has* approved qf the 
securities offered, ascertained their prices and detennined the necessary 
margin, he has to consider how best he should complete the security. In the 
case of fully negotiable securities, the property in them, can be transferred by 
mere delivery, when they are bearer securities. But in the case of securities 
payable to a certain person or his order, delivery, poupled with indorsement 
of the person, is essential for transfer of property in them. If the banker 
takes such securities in good faith and for value, he gets a good title to them, 

‘ even if it later transpires that the person who pledged them, Ixad no authority 
to do so. As bankers generally act in good faith and exercise reasonable 
precautions before accepting such securities, no difficulty need arise on tliat 
5 qore, particularly as business done in good faith, even though it be done 
negligently, does not affect adversely Ihe title of the banker, unless the negli¬ 
gence, when considered with the circumstances of the case is ploved to be 
gross {Eckstien v. Midland Bank Lid., Th^ Banker, June* 1926). This does 
not, however, mean that the banker’s title would not be affected, when circum¬ 
stances connected vrith the transaction are suc'h as'should have aroused his 
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suspicions that the securities deposited did not belong to the person deposi¬ 
ting them. I* appears necessary, at this stage, to state briefly what is meant 
by negotiability and what securities can be regarded to possess this character- 
, istic, 

0 Negotiability of securities —By .section 13 (1) of the NegotiabJa 
Instrumer^.^ Act, 1881, a promissory note, bill of exchange yr cheque payable 
either to order or bearer, when transferred citljer by indorsement and delivery 
or by mere delivery, according to the nature^of the instrument, passes, to its 
transferee a good title irrespective of any defect in tlie title o^ the transferor; 
the transferee is free from the equities which could be enforced against the 
original holder, provided, of course he in a holder in due coifrse. This section 
docs not refer to instniments other than promissory notes, bills of exchange 
and cheqAes. Consequently, in the case of other instruments which may be 
impressed witlf the oiliaractcfr of negotiability, it becomes necessjiry that the 
transferee should be a bona fide holder for value, without notice of any defect 
attaching to the instnunent or to the tilje of the,transferor. For instance, 
if a bearer cheque is taken for value from a person who had received it from 
the thiefe the party takihg it, in good faith and for value Vill get a good title to 
it. Its drawer can be sued on it and no equities,* if any, which could be 
enfbrced against the person who obtained the checiuc ffom the thief, or the 
|)erson who got it from the clrawer by fraud, can be enforced against its 
holder yi due course. The transferee of a debt, on the other hand, cannot 
get a better title than thaf of its transferor and the debtor can enforce against 
the transferee the equities which he could^ put •forth against the transferor, 

, hi!> original creditor. In the casc^of a negotiable instrument, however, not 
imly does the property in it,pass by mere delivery or indorsement and deli¬ 
very, but the holder in due course is no way affected any defect of ti^le of 
his transferor or of any prior par^y. The holder in due course can, mojreover, 
sue upon it in his own name. 

Forms of Negotiability. 

• Negotiability/by statute-— Negotiability may be expressly given to 
certain instruments, by statute law, as is the case witli bills of o\('hangc, 
cheques'and^promissory notes, including currency notes. Usage js the origin 
of the whole of the law merchant, governing negotiable securities, and the 
statutory negotiability of tli'e.se in.struments isy» therefore, the result of the legj^J 
rccognitioii of cei^ain mercantile customs. • 

JJegotiability by custom -Some documeifts, though not pos.scssing 
statutory negotiability, may be treated as negotiable by the custom prevalent 
amongst merchants. It is, however, necessary that this custom must be of 
the country, where the transaction under dispute was made, as a custom of 
the country of issue or origin of the instrument will not suffice {Picker v. 
Lo)uion and County Bank (1887), 18 Q.B.D. 515). In this case, the point at 
issue tiu'ned on the rights of a true owner against those of the bona fide holder 
of a Prussian J)ond without the coupon in respect of the interest tliereon. 
There was sufficient evidence to show that such bonds were treated as* 
negotiable instruments in Berlin, but there was no evidence of a similar u.sage 
in London. .The Court held th^ they were not negotiable. It may further 
be added that the instruments which are negotiable by usage, retain thejr 
negotiability even if the usage is not sufficiently general to be called a custom, 
provided it*can be proved that, at the time of the contract, the contracting 
parties had tlie knewledg£ of its ejtistence. 
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Negotiability by estoppel — Lastly, :\n instniment, which, from its 
nature, is not strictly speaking, negotiable,.may, in thchandf of a bona fide 
holder for \ aluo, be treated as a negotiable instrument by the law of estoppel, 
provided tiie instniment on the face of it purports to be transferable by deli- 
von,’ or iiulorscmcnt and delivery, or, provided its fonner holder repres'ented 
it to be as such. If such an instniment is eiitnLsted to an agent for beir% 
dciilt in the nfarket, tlie jirinciind will be precluded from «lenying its 
negotiability against a pei-son who has taken it bona fide and for value, cv’en 
if the agent in dealing with tiie instrument exceeds the authority given to 
him. In Fuller v. (dyu Mills Currie i5- Co. (1914), 2 K.B. 168, the plaintiff 
had bought throvgh a lirm of stock ^rokcr.*>, certain shares of which one H 
was the registered liolder. The plaintill allowed the blank transfer forms 
signed by li and share certificate to remain in the possession of^ the stock 
broker who. to defraud him, pledged the same with defendant;, bank to secure 
an owrdraft. It was held that tlu* plaintilf was estopiicd from setting u]) his 
title as against the defenilants, having left the certificates in the hands of the 
stock broker in >ucli a condition ifti to convey a representation to any person 
who took them fionirthc stock bickers that tluy had authority to deal with 
them. Tlie principle, lu^wex er, is not likely to be c:^tended to persons*l)cyond 
sliare or slock bu)ko’"s who are clotlied with'authority to deal in stocks jind 
shares. In ILizmimull v. Saiishchaudra Chose, 46 (!alcutta 381, a person who 
by fraud had obtainetl sh.ire ceitilicates willi'rransfer forms signed in blank 
from the owner, was hekl incapable of pa.ssing any title to a bona fide pvirchaser 
for value. IIowe\er, it ni,^isL be remembered that the negotiability by 
estoppel, as it is sometime^^ called' cannot be pleaded c.xcept against the party 
who dealt with the i'aslrument as such. ‘Thus an instniment, not generilly 
recognized as a negot-iable ilt.>^tl■umcnt, cannot pb.ssi‘ss the (jualitics of a nego¬ 
tiable instrument in every case. * 

Different fokm.s of neg'otiaulk sEi bniTiEs —The following are con¬ 
sidered fully negotiabh' stock exchange securities: • 

1. Bearer -Bonds. 

2. Scrips to bearer (scrip is a term usually emlVoycd to denote the 

provisional certificates or documents indicating the .subscription 
‘ to so much of a loan or .so many shares. W'hen l,he allotment 
money is paid, a scrip or provisional certificate is generally 
issued. , Bonds ar#issued after the j^yment of final instalment. 
Scrips arc held to be negotiable by the usagr of b;*nkers and 
dealers in public securities). ' » 

3. Shares or stock warrants to bearer generally. 

4. Dcbenturi's payabh* to bearer generally. 

Banker's title to secttoties pj-hoGED— Theie is no doubt that a fully 
negotiable fj'jje of secuiity is an ideal form of cov(;r as far as the banker is 
concerned, because iw can hold liu; security against (he whole world, provided 
he acts in good faith and gi\es value. He is rcc|uiied to act honestly and he 
•should have no actual notice ol any defect in th(' title of the customer offering 
the security. In a case {IjuuIcji Joint-Stock Hunk v. Sinimo'is, [I892j A.C. 
201) decided more than 5o yiais ago, when a stock-biiiledged bearer 
bonds belonging to a client, tin: House (d* Louis upheld the 'bank’s right 
tt) hold them against its advances*to the stock-broker. It is generally 
agreed, that it is not neces.sary for the banker to |uobe into the .question of 
his customer’s title to the securities, .so long as fa^ts, the neglect of wliich 
would amount to bad faith, are not preseilt w'hen accepting bearer bonds as 
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cover. The banker should, hovlevcr, see that all unpaid coupons are attached 
to the bonds which‘he is taking’by way of security, as delivery of the bonds 
without the coupons attached is not considered as a good delivery according 
to the rules of stock exchanges. In the case of advances against Govern¬ 
ment promissory notes, the banker should satisfy liimsclf regarding the 
following points:— {a) That the notes are properly indorsed in favour of 
the bank.-' (&) That all the prior indorsements arc genuine and regular, 
(c) That the notes are not mutilated, tom o» damaged. 'I hc banker advancing 
fno;iey against Government promissory notes has to take note of the dates on 
which interest on them will -fal^ due and arrange to collect the same, and he 
should watch for any drawings of the bonds deposited witlf him. 

'I'he recent decision of the Privy Council in Secretary of State v. Bank 
of India Ltd. (appeal 55 of 1937) reversing the decision of IVlr. Justice Wadia 
in favour of tl»e Panic of Inflia Ltd. and that of the Hon’ble the Chief Justice, 
Sir John Peauniont, who dismissed the appeal of the Secretary of State for 
India against Mr. Justice Wadia's decision, created a great stir in the 
banking circle in India. A new promissory note according to the ins- 
tmcticji^ contained in ihe Government Securities Manual, issued in place 
of an old note, was considered for many years as free from any defect in one 
or. more indorsements on the promissory note which tlie new no*te replaced. 
Thus, a holder of .such a propiissory note could not be called upon to com¬ 
pensate the Secretary of State for India, if it was found that the old note 
replaced by the new notc’had one or more forged indorsements. However, to 
the astonishment of the bankers and dec^cis hi Government securities, the 
Privy Council held that the hold<;r of the new note cpuld be called upon to 
make good the loss snlfcred Jiy the Secretary of State in issuing the new note 
in ignorance of the fact that one.or more indorscments*on the promissory note 
turn out to be forged ones. This decision has thrown a heavy respomsibility 
upon banks and investors in Government sccuriti(?s. Efforts have been made 
to get the law amended, but they have jo, far been unsuccessful. In the 
meanwhile some bankers insist tluit the last preceding •endorsement on a 
Government Promissory note shohld be by a Banker or that a customer should 
himself get the securities renewed in his name. 

• • * ' 
Non-negotiable Securities. 

Generally, the non-negotiable securities' arc either inscribed stocks dr 
registered^stocks^nd shares. , 

.Jnsckibed stocks— Inscrflied stocks are so called, because the names 
of the holders of such stocks and the amount of their holdings arc “inscribed” 
— i.e., recorded in the books kept cither with the government or the coipora- 
tion issuing the same, or its agent. When such a stock is to be transferred, 
it is necessary for its owner or his duly constituted attorney to go to the 
office, where the books for the transfer of the securities arc kept, and 
authorize the transfer of the stock he has sold. I'ho holder of such stock 
does not, as lie does in the case of bearer or registered stocks, receive any 
certificate of title whicli he is re(iuircd to deliver to the \cndce, but he gets 
merely a receijit of acknowledgment which is \'alueless as a security and is 
useful only as eviflence that the holder has bought the stock to which it refers. 
As the production of the receipt is npl; quite necessary for sale of the stoCk, 
no reliance should be placed upon the receipt as a security for advances. 
It is, therefore, for the banker to have the stock transferred to his name or 
tliat of his nomiifec, as* no charge can be obtained by the deposit of the 
stock receipt. When Stock. certificates to bearer with interest coupons 
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attached, or registered stock certificates, can obtained at the holder’s option 
in respect of his holding of inscribed stock find if the holder oxerdscs such 
option, it affords a less cumbrous and more advantageous method of perfect¬ 
ing tl»o security, than that involved in the foiinalityattendant upon the transfer 
of inscribed stocks. • • 

Registered stocks and shares —Most of the stock exchange securities 
belong to the second categoiy, vjz., registered stocks and shares. They are 
so called, because the registratioii of their transfer in the books of the issuing 
compan\’ is necessary foi- acquiring a legal title to them. They arc evidenced 
by certificates gi\v,'n under the seal of the issuing body. The memorandum 
and articles of association of the issuing companies lay down their resi)ective 
rules for the tratisfer of their shares. Whereas most of the companies accept 
the standard form of transfer, some have their own special transfer forms 
and in those cases only such special forms should no used. 

Equitable Title and Us drawbacks. 

Liable to be defe.ated bv prior equitable or subsequent legal 
TITLE —The banker gets an equitable title to the securities deposited wifh him, 
when his customer tmteis into an express oi- implied agreement with him 
to the effect that the securities arc given to him to secure a debt due, on to 
become due, from him to the banker. The. chief defect, in case of an 
equitable title, is, that it can be defeated by a prior equitable title, or a 
subsequent legal title. For instance, a customer "borrow'cd money "from a 
bank on an equitable mortgage of,shares duly registered in her name. Later 
on, it turned out that,.shc held the shares as tnistec for her children, so that, 
when the bank tried to enforce its security, it w;as faced with a claim on be- ' 
half '’of the children of its customer; a,-, the children’s equitable title 
was earlier than that of the bank, the claim of the children was uj)held. 
Similarly, if a banker lends moneys to a customer against the ecjuitable 
mortgage of certain shares of c(anpany and subse<]ucntly tlu* customer 
sells them to a person in whose name they are transfeiTcd in the books of 
the company, the banker's title to the securities will be defeated by the legal • 
title of their purchaser. .\s, generally, companies rcqpirc that the share 
certificates together with the tuinsfer form.s must be .submitted to them 
for the registration of their transfer, the risk is minimized, but it is some¬ 
times possible for the, customer obtain duplicatu copies of the certificates, 
by making a false statement that the originals have been lost, and subsequently 
sell them and get them registered in the name of their buyer against wjhom 
the banker can liave no remedy, as the buyer gets a legal title to them. How¬ 
ever, the companies, before issuing duplicate copies of the share certificates 
reported to be lost, advertise the loss and their intention to issue the 
duplicates unlc.ss objections are received within a specified time, and reejuire 
the shareholder apply ing for the issue of duplicate <;crtificates to sign an in¬ 
demnity bond in their favour. The risk that is attendant on such transac¬ 
tions when without the banker’s knowledge, the borrower may have given 
a prior equitable title or may give a .subsequent legal title to a*third party is 
that the holder of the prior equitable title or of tlie subsequent legal title 
will get priority over the banker. If the registered ownftr is |iolding the 
securities merely as a trustee, which mfans the existence of a prior equitable 
title of the beneficiaries of the tmst, the claims of the banker wiU be postponed 
in favour of the right of the beneficiaries. * 

Further drawbacks of equitable title —IVforeovel, in the absence 
- bf registration, there is also the danger that the* company may have a lien 
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over the stocks and shares against the registered owner, or it may have 
received notice of a prior equitable title, before the banker takes steps to have 
the securities registered in his own name or that of his nominee. The com¬ 
mittee of’the London Stock Exchange require that a company desiring ta 
nave itS shares quoted in the daily stock exchange list wilj not exercise any 
such lien, ‘According to the rules of the Native Share and Stock Brokers 
Association of Bombay ihe companies wIiojC shares are quoted retain the 
right to refuse to transfer the shares on the ground that the shares are subject 
to a lien on account of any debt,or liability of the transferor to the companies. 
This adds to the risk of taking a biaiik transfer thouglf the risk can be 
considerably minimised by sending a notice to the company as e.xplained 
later. Another disadvantage of securing a loan by an equitable mortgage 
of shares is that th» equitdriile mortgagee, not being registered as a holder 
of shares, receives no notice of any proposal to issue new shares, nor of 
any scheme of reorganization of the cj^ital of the company which the 
company may contemplate; thus he may remain ignorant of the appreciation 
or depcaciation in the prices of the shares which may* be brought about by 

the company’s proposed or actual action. • 

• • • 
Objections to legal title— In the case of fully paid-up shares, from 
the point of view of the bantcer’s security, a legal title, which the banker 
can get by having himself or his nominee registered as their holder in the 
books of the company, is very desirable, but tli^ customer does not generally 
accept the arrangement, firstly, because he Is reciuircd to pay all the expenses 
of*their transfer and retransfer an& secondly, because ilfmay aifcct liis credit. 
Thirdly, the customer may *l)c a director of a-compamy, whose shares are 
deposited, and, in case the shares are transferred from his name to tliat of 
the bank or its nominee, he m&y lose his Sv-at on the board of directors by 
his failure to hold the minimum number of shares that a director of the 
particular company is reejuired to hold. Poitrthly, the ardcles of association 
of some companies^>rovide for the restriction of transfers’to people engaged 
in particular trades and consequently a banker may not be able to get the 
shares irahsferred fo his own name or tliat of his nominee. It is, therefore, 
generally nftt necessary for the bankers to insist upon acquiring a legal 
title to the securities of|'ued. Moreover, if the banker sends the share 
transfei; forms and share certificates to the company cencerned for effecting 
a legal transfer 5f the shares into his name or that of his nominee and they 
are duly transferred, the banker may be called upon to indemnify the company 
for breach of warranty if later on it turns out, that the banker's customer 
had furnished liim (the banker) with forged transfers or certificates. 

Different methods ef effecting Equitable Mortgage, 

Bankers get an equitable title to registered securities in one of the follow- 
Sfcg ways:— • , 

(1) By mere deposit of securities. 

(2) By dejxjsit of securities with a memorandum. 

(3) By deposit of securities with a memorandum, and duly executfed 
• blank transfers; see Appendix A, Form No. 26 (6), post. 

,(4) By deposit of* securitie;^ and execution of a special power of attor¬ 
ney in favour of,the banker, authorising him to sell them, on 
default in payment of the loan secured by them. 
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Merk PErosiT OF SECURITIES—^Tlic mccc deposit regiftered securities 
witli a banker with the iniention of creating a charge on them gives the 
banker an equitable title. I'liis method is fraught with many risks. There is 
no written l‘^•idcnce regarding the purpose of the deposit. There are no 
e.xpre.ss conditions regarding the debt which is secured, the rate of in'terest fo 
be charged, the margin to be maintained, and the power of the bknker to sell 
the securities. In the absence, of any special agr(;ement, the banker has to 
resort to the court for an order of sale. This form of equitable mortgage fs, 
therefore, not jwpular with banks. 

Deposit securities together with memorandum —Generally, 
when legal title to stocks and shares deposited as security cannot be obtained, 
bankers are satisfied with an equitable title by .taking the securities togctlu i 
with a mcinoranduiu of deposit (see Appendix A, Forn'i Nos. 26 and 26 (uj, 
post) from the customer himself or from a third party, owning the securitie.s, 
proviiled the loan to be secured is- of temporary nature and the borrower is 
absolutely reliable. The chief aim of the memorandvim is to safeguard the 
banker, a-« completely as po.s.sibIe, against disputGs as to the purpose t)f 
the dcpo.sit. For instance, in the absence o*f some written evidence to the 
contrary, a* cu.stomer might later on ‘ allege that he deposited the security to 
back an overdraft existing at the time of depooit, and not to cover any future 
advances. Consequently, the memorandum generally provides that 
the security shall be continuing, and \'ests in the banker the power to sell 
the security, when the customer- defaults in clearing the advance. In the 
case of partly pakbup shares, the banker is generally authorized by 
tlie memorandum of deposit to debit the customer’s account with any amount 
paid Van his behalf for calls made by the coriipany, sub.sequent to the deposit 
of the- securities. In cases, where tiie stocks and shares are tlcpositcd by 
a third party, r.g., a giKaantor, to secure the advances granted to a customer, 
the memorandum provides that rite surety shall not be discharged by any 
arrangements, as to the giving of time, etc,, made between the banker and 
the principal debtor. 

Deposit of share certificate with blank transfer— Another 
method by which a banker can acejuire an equitable title to securities 
received as cover, is to require rile borrower to deposit the securities together 
with transfer forms, signed by the transferor but leaving the sjiacesrior the 
name of the transferee as wed as the date on wliich they arc signed blank. If, 
however, the date is filled in the instmment, the documents must be lodged 
for registration within six months after the date appearing on the transfer 
otherwise companic.s concerned sometimes demand an explanation for the 
delay in rcgi.stration leading up to difliculti('s. But generally, the date i.-^ 
omitted, as the chief object of a blank tran.sfer is to escape stamp duty. A 
blank transfer will give the banker only an equitable title, until and imlc.^s 
he takes ■'teps to register himself as transferee. .Similarly, if,a banker gets 
an equitable title to certain .securities, which turn out to be trust pro¬ 
perty, tlu' banker’.'! claim to the securities will fail against that of tire 
cestui que (ntsi, the per.sou, for whose benefit dire trust is ahminirtered. The 
MDribon Stock Exchange Ivnquiry (ommittee (1936) recommended the 
abolition ol blank transfers by making tliem batl delivery, in view of the 
healthy elfect it will have on stock exchange transactions in general. 'I he 
committee however think that some concession in the payment of stamp duty 
should be made in resircct of securities pledged, with bankers by recognizeii 
‘stock brokers. , * 
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Deposit with a power attorney —^Bankers, sometimes, require 

the borrowers tb deposit the securities and execute special powers of attorney 
in their favour or that of their nominees to deal with the stocks and shares on 
behalf of their customer. The provisions of the power of attorney will 
Qinerally pfrotect the banker against all probable risks, but he will still be an . 
agent of*his principal, with certain powers granted to him by the latter. 

Precautions in case of Equitable Meirtgage. 

When the banker agrees to Jend money against the equitable mortgage 
of stock exchange securities, he should teke the following prtjcautions:— 

1. Sav§ in exceptional cases a banker should not accept shares standing 
in the names o4 parties othea than the borrower as security for his advances. 
Wlien such an exception is made it is necessary to have the transfer form 
signed in the presence of a bank official or some other person well known 
to the bank. The registered owner of the Shares should be required to give 
a letter to the effect that the shares may be pledged with the banker by the 
^ borrows* in whose favour the shareliolder relinqu^hes his rights in the 
shades to be pledged. . • , 

2. Notice to the company— The banker should send a notice to the 
secretary of the company^ the securities of which arc deposited with him, 
to the effect that he has a charge on them. (For a suitable form of notice, 
see Appendix A, Form No. 26 (c) post.) Suf;h notice to the company, in the 
, first place, will enable the company to inform the banker whether any one 
else has a prior charge on the securities. Secoti^ly, thps will secure priority 
for the banker over any fresh ac>vance made by the company to the share¬ 
holder. Thirdly, it will prevent the issue of duplicate copies of shafe or 
stock certificates, and thus the borrower will be 'prevented from giving a 
subsequent legal title to another jicrson. It A^ili on the one hand bring to light 
any fraudulent dealings with the,shares by the borrower and on the other 
*liand enable the bifiiker to got over the right of lien the company may 
claim for debt, or a» claim against the shareholder arising subseciuent to the 
receipt of thg notice. Notice of lien, is generally forwarded to tht; company 
in duplicate by registered post with a request that the company should acknow¬ 
ledge the notice by indorsing and returning the Suplicate aijd infonn the banker* 
of prior charges, if any,*on the said shares. ^ 

•' 

Notice through court —In England, a banker can, to some extent, 
protect his equitable title to stocks and shares bj^ applying to the court for 
a notice to be served on the company.* The effect of notice under the order 
of the court makes it incumbent upon the company to advise the banker 
at least eight days before* sanctioning a transfer, should the registered share¬ 
holder apply for a transfer of the shares. However, if after the expiry of the 
eight days, tlu^ equitable claimant fails to take any steps to obtain an , 
order from the court, restraining the transfer of the shares or the payment 
of the dividends, the company may permit the transfer or make the payment. 
Such a precaution acts as good check on the customer, should he endeavour 
to transfer the stocks or shares deposited by him for a loan or overdraft 
because within eight days of receiving notice from the company of which the 
banker is holding the stocks or shares as security, the latter will take legal 
steps to obtain an otder of’the courl* restraining the company from sanctioning 
the transfer. * 
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Not to pakt with shares —On no account should the banker part with 
the share or stock certificates, as otherwise his customer may" prejudice the- 
banker's |X)sition by giving a legal title to another person. 

Good faith to be observed —It is essential that the securities must be 
taken in good fajith, which means that there should be no circumstances 
connected with them to tlic knowledge of the banker which, to aJi ordinarily 
pnidcnt person, would gho cauf<i for doubts as to the true ownership of the 
securities. , 

Power to sfi.l —As a general nilc, the banker obtains a memorandum 
signetl by his customer, which generally contains a clause giving the former 
the power of sale. Apart from this, the mere deposit of the securities, when 
the transaction constitutes a pledge, sometimes^ implies the power to sell in. 
case of the customer's default. ^V^len a definite date for the payment 
of the banker’s loan has not been fixed, it is necessary for the banker to de¬ 
mand repatTuent, at a 'reasonable future date, i'he reasonable period in 
such cases will greatly depend upon the circumstances of the particular case, 
but a month’s notice is consideicd sufficient. Evfcn when it may ’’not be 
othenvise ijecessary, the banker should gi\ e notice of his intention to exercise 
his right of sale. 

Shares of Private Companies. 

It is seldom that shares of pri'Mte companies find favour with the lending 
banker. This is so, because, it is not only difficult but almost impossible 
for the banker to fomj a correct idea about theip financial position, as private 
companies, are not bound to publish their bjflance sheets. Even if they issue 
them,* it has to be retnembered that neither accounts nor their balance 
sheets need be certified f)y Registered Accountants. As it is rarely that 
such shares are dealt in the ina-ket, a banker lending against them cannot 
form any reliable estimate as to their approximate value. Again, while 
accepting tke shares of a private company as security ior an advance, care 
has to be taken that their transfer t(j the banker or his nominee may not 
be refused by the company’s directors. Lastly, such shares arc not easily 
marketable and in case the banker wishes to disj)ose of them, he will find it 
\lifficult to do so. : , 
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CHAPTER XII 

t 

. advances against goods and documents of . 

TITLE TO GOODS 

. Divergent views a» to their suitabhtty as securities— In addition 
to the securities dealt with in the previous chapters, bankers, particularly in 
large ports anil other commercial centres, advance funds against produce, 
goods and ijocumcnts of title to goodf. Whether or not 5uch securities are 
suitable for securing banker's advances is a question on which divergent 
views arc* held by some of leading authorities on the subject of banking. 
Sir John Pagef in hiS book, The Law of Banking (Fourth Edition, pp. 376 and 
377), says, 

Provided the banker is dealing with honest and r( sponsible persons, documents, 
of title to goods, sut'Kas bills of lading, delivery orders, warehousemen’s certificates, 
fiohk warrants and u’ttcrs of lien or hypothecation, are convenient secuities for 
advances. By means of them goods can be effectively pledged, which obviously 
could not otherwise be so utilized by roason of their bull^or location.* By bills of 
lading in special, goods on the high seas can be hypothecated before arrival and 
thus u.scd as cover for bills* given for the price or for advances. Naturally, a 
v»ry large proportion,of this business is tran.sactcd through brokers and other 
agents of the owners of the goods, and the Factors Act, 1889, and the Sale of 
Cr^ds Art, 1893, arc praiseworthy efforts to niinlniizc the banker’s risks in dealing 
with such agents and incidently qnasi-owftcrs, such as vendors who have already 
sold the goods el.scwherc and vendees who may not lie ir#a position to pass a good 
title to a sub-vendee or pledgee. It is not tly scheme of these Acts to elevate 
the various documents of titi# to the ixisition of the banker’s ideal security, the 
fully negotiable instrument, to which he aciiuirod an indefeasible title whatever 
the customer s position, whether thccnstoniGr be honest or dishonest, whifther the 
security Ix' the customer’s own, or he has authority to deal with it or not, and 

whether the banker lakes it lor anoxi.stingglrbt or afresh advance.and, 

unfortunately the provisions of the two Acts are so tangl(;d, so overlapping, so 
complicated byi%ross-refercnccs*and the idea of reducing everything to the common 
denmniiiator o^‘ the mercantile agent,’ that, for want of ccrtainty.'the safeguards 
aie not so complete or rc-assuring as they w’ere doubtless intended to be. 

On tlie*ot]ier hand, such securities do not find favour with Mr. Gilbart and 
Mr. John Hutchi.son. , 

According IT) Mr.*Gilbar^ (Journal of the Jiustitutc of Bankers (1922), 
January, p. 7.). 

Another kind of security is bills of lading ami dock warrants. Advances upon 
^curitics such as these must be considered as lieyond the rules which prudent 
liaiikers lay down for their own government, they can only be justified by the 
special circumstances of each case. But in truth, no banker should ceadily make 
advances upon sucli* securities. Now and then they may take them as collateral 
.security for an advance to a customer who is otlierwi.se rc.spectablc, but if such 
customer requires such advances frequently, not to say constantly, it shows that 
he is coiMiicting his business in a way that will not ultimately be either for h’S 
own advantage or that of his customer. 

Mr. I^jitchilbn is even nipre scathing. In his book. The Practice of 
Banking (1887). Vol. Ill, pp. 327 and 328, he says, 

yt will be observed from the forms of the documents known as Brokers’ Under¬ 
takings or Brokers Engagements in connection with produce.that these 

arc utterly ■wortlilcsS as ^curi^es.If assistance by traders is required 

in this way, the formation of a “ Traders Loan Company ” might be projected 
with its object opcgly professed, or a "Traders’ Pawn-brokingCompajiyto, 
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inrct tlio case of loans inailc exclusively on 'varrants, delivery orders, and ware 
lioijse-keepors' certificates. There misht, however, be instituted to that e/Icct 
a “ tleneral Hypothecation Company,” by whom guaranteed transferable warrants 
for convenient amounts might be issued and occasionally accepted by the banks 
against advances. ' • 

•1 

Divergence explained —Tn view of such pronounced divergence of 
ojiinion between well-known writers on the subject, the reader is bound to ask 
the reasons for conflicting views'' ^Ir. Steele attributes Mr. Gilbart’s view- 
to the fact that his experience of the business of the kind must, necessarily, 
have been very limited. Regarding ]Mr. Hutchi.son’s opinion, on the other 
hand, it may be said, that, knowing t'he comiflications and certain risks 
iiuolved in accepting such securities, he takes a pessimistic view, whereas, 
Sir John Paget, realizing that there are risks of some kind or another even 
in the case of the best of securities against which bankers lend money, does 
not see any reason for discouraging bankers from investing funds in the 
securities under discussion. The change in the view during tlic last one 
hundred years or so, is also due to the c.xpansion of modem commerce, which 
could not have taken place but for the facilities which those engaged in it 
are able to get from their' bankers. 

Before considering the precautions which bankers should take in the 
case of advances against goods and documents of title to goods, it is desirable 
to see how these securities compare with other kinds of securities, accepted 
by bankers. Produce, goods and documents of title to goods, have the 
following advantages ;— '' 

Advantages. 

Tangible security —Such securities are better than guarantees and bills 
of exchange, because they enable the banken to fall back upon something 
tangible, in ca.se of the lailurc of customers borrowing against such securities. 
M'hen an advance is ordinarily scewred by a guarantee, the personal .security 
of the borrower is coupled with that of another person, called surety. In case 
both the parties- the principal debtor and his guarantor---fail, tlie banker's 
claim ranks only equally with the claims of other unsecurOii creditors of the 
bankrupt customer. It should also be noted, that a banker, rnakmg an ad¬ 
vance against goods and documents of title to goods, is, in case of the failure 
of-> the debtor, generally able to recover the amount due to him by selling the 
goods, while, for the balance, if any, he can prove his claim against the estate 
of the debtor. 

Freedom from he.wy fluctuations in prices —^The second advantage 
in favour of securities of this kind, is that, if the goods advanced against are 
necessaries of life, their prices in normal times, are not liable to wide fluctua¬ 
tions. Prices of ncce.ssaries of life such as wheat, cotton, sugar, etc. unlike 
those of certain kinds of shares, do not fluctuate very widely. 

. Easy to sell —^The third point in favour of securities of this kind is 
that they can be sold more easily than certain types of securities such as lands, 
buildings, etc.; particularly if the commodities pledged are foqd stuffs like rice, 
wheat, or sugar, the banker has practically no difficulty in realizing' them. In 
case of immovable property the sale and the transfer of the property may take 
months, even if the banker is willing to accept less than its fair pi?cc. The 
markets for staple products and certain other kinds of goods have become more 
stable in modem times, than was the case mole than half a century ago, when 
international trade was not a§ much developed as at present, and, there- 
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fore, the old ptejudicc against this class of business had gradually died out. 


Advances only for short periods— The fourth advantage in favour of 
these socuritics, is that advances against them are generally seasonal and* 
Consequently for short periods; therefore, the banker in lending funds against 
them, hus n-3t to lock up his money for any considerable length of time, whereas, 
in the case of advances against immovable woperty, the investment is usually 
for a long period. 


Easy to evalt^ate —Lastly, the jirices of produce and goods can be 
more easily and accurately ascertained than the prices of immovable proper¬ 
ties and certain other types of securities. A banker can keep himself in 
touch wifli the markets in, staple commodities by getting rtiports from 
commodity brokers, well as by studying the market reports imblished in 
the daily newspapers. 

Other advantages —In addition to the abovementioned advantages, 
from the, jioint of view (•f the banker, an important i)oint in fa\'our of such 
sccuiitics, is that they liclp the commerce of the 'country and enable the 
pecijde to get food, clothing, and other necessaries of life far more* easily and 
cheaply than would otherwise We the case. If a merchant has to restrict his 
purchases to the extent of his capital, not only will he have to forego the 
advantage of lower prices,* but also he will bo unable to keep sul'hcicnt stock 
oi* variety of goods for his customers, who ijj the?r turn, will liavc a restiicted 
held for m.rking purchases and at com])aralively high prices. I'his is one of 
* the main reasons why banker* shoidd accept such securities. 


Drawbacks. 

As against the above advantages, tlie,sc securities suffer from the follow¬ 
ing drawbacks :— • • 

• 

Risk of dete^oratiox —Mbst of the goods are liable to deterioration 
and damage unless s|rornge arrangements arc quite satisfactory. For instance, 
a banke# advancing money against fruits, oilman’s stores, vegc*tablcs, etc., 
has to be vc’l'y careful in si'eing that Ihej" arc sold behjrc they decay, it is 
not infrequent that the leiu^u- is put to loss, >mp]y b('rau.sc he does not havo 
the neepssary (iXjEiiieftcc, or knowl('dg(;, about the* goods accepted by 
hiiri qs secTirity. *1 f a banker, 4oi- example, makPs advances against mbber, 
he should know that it shrinks and loses weiglit when stored for a consider¬ 
able lime. Similarly, while accepting maize as security, he should not forget 
that it “.sweats” more freely than other kinds of produce. 

Fall in I’Uicics—t'crtaiii kinds of goods are liable to wide llftctuations 
ill demand as their niarkc't may depend upon fashion, and a change in fashion 
may lead to a considerable reduction in demand. Reduced demand, without 
a corresponding^ reduction in sujiply is bound to bring about a fall in prices 
which will spell ruin to a holder who holds large stocks of such goods. 

Create « Risiks of fraud*— There arc greater risks of frauds in con¬ 
nection with such securities than in .the case of certain other kinds of 
securities. For instance, if an advance is made against sugar, all the bags 
said to confain sugar may not have sugar in them. Some of them may con¬ 
tain merely sand *01 sawdust, 'filicre is also the risk of the quality of 
the goods being inferior to •that stated in the invoice. A banker cannot 
know whether the contents of the cases offered a*s security, arc in accordance 
18 
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with thi'ir iinoircs, luilcss the documents relating to 'the gAods in question 
include ccniticates from reliable packers. 

Reasons for their unpopularity in India. 

In additioiv to the disulvantages stated above, such advanccj^ have not 
Ix'oii popular in India for ih# following reasons:—• ’’ 

Fna TT’Aiioxs ix rio( i:s in i' to scanty means of traxstortation — 
In foniu'i (lays when tlie means of transportation and communication were 
bur scanty, tlu‘«liulian m.irkt'ts wei;t.‘ not *w«.‘ll organizetl. This resulted in 
Ihietnations in prices of goods to such an extent that even <'Xpert traders 
and mercliants could not forecast tlie future demand for, or supply of, these 
conuni>diiies. (‘onsciiucntly. cases wen’ not uncommon, when bankers came 
to grief, on account of Inn ing ailvanced large sums against such goods. 

Uxsi-TTri D .sT.VTi: OF i.uv—'J'he law with regard to this kind of security 
was founcrlx' in a le^;s settled and satisfactory condition than it has since been. 
Even at present it is n»)t easy to Jind experts in rtiis branch of legal science. 
But for spine ('ourt .decisions, there was no legal enactment to speak of, which 
could guide bankers contemplating^ to ath'ance money against goods and 
produce, or flocuments of title to goods, 'llu' position has .somewhat Ix-en 
improved by the jxissing of tiie Indian t^ale of Gopds Act, 1930 (Ill of 1930). 

Ansrx<Ti: or ri'P.Lic w..reiioi’SES— In tlie absence of public warehouses 
in India, the produce is stored generally (;ithcr in the godown of the borrower, 
or the lender, or e\Vn sometimes in a hired godown. 'I'he borrower under¬ 
takes to pa\' the reiir of the godown aiuk eflect insurance of the produce 
.storejl. India cannot boast of recognized warehouse-ke('pers, such, as Europe 
and America i'os.ses''. 'Phe la\V in tho.se continents recognizes the entity of 
warehou-sc-keepers whose business is t(j store goods, produce and merchandise 
on behalf of tiadeis, e.xjioiters, and imjx'rters. They i'^sue what are known 
as the warehouse warrant.s, being ncgoti'able .securities: consequently, thei- 
ownership and, tluTcfore, the title to the goods to whiph they relate can be 
effectiveh’. tiansfened to the holders in due course thereof by ci:-li\’ery of 
the warrants coupled with indorsement. The general practice in India, of hand¬ 
ing over the key of his godovn by the borrowt.g- to the banker may depri\c 
the former of facility for sale. However, as the juwscnt writer understands, 
bankers in India, generalK' aflord e^'ery n'5<S6nable facility to suen customers. 
They alknv them to sliow samples to prospective buyers, grant partial releases 
against jiayment, and at -times even deli\er goods again.st trust receipts, 
thus allowing the borrowta- to transpf)rt lluni and repay the advance after 
ne.gotiating flic laihvay receipt, or the bill of lading. The late Mr. B. F. 
Madon had j^repared .i draft bill for tlie encouragement of the establishment 
of in.de]x*ndent warehouses in India, and to prn\ ide for their projier supervision 
and contrf)!, but owing to Ids death, no further attempt appeals to have been 
made in this connection. 

General Precautions. 

‘ _ t. 

■ Wc shall state briefly the imp 9 rtant precautions rcqinrcd to be taken 
in the case of advances made again.st the seenrily of goods or documents of 
title to goods, and then consider the jirincipal ilocumcnts of titlb to goods as 
banker's securitie.s. Fc>r form.i of agreoments u'sed by Indian joint stock 
banks for .advances on the security of pledge gf. grain and produce, see Appen¬ 
dix A, Form Nos. ^0, 30 («)‘and 30 {b),post. ' ‘ 
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Borrower'to be’trustworthy and experienced —It is very necessary 
for the banker to sec tliat his customer, wlio wishes to borrow money against 
the scfcurity of goods or documents of title to goods is tnistwortliy, prudent, 
capable ^nA has practical experience of the produce or goods which he is 
handling, ii's in such transactions, the risks of fraud are >fery great, it is 
absolutely essential that the customer should 6c entirely trustworthy. For 
instance, when a bankci* is offered 500 lAj^s of cardamon, lying in the 
customer’s godown as security for an advance, it is not po'ssible for the 
banker to examine the contents of each and every bag. lie ce^, at the utmost 
open a few bags to see what they contairi. It is necessary, from the banker’s 
point of view, that his customer should alsf) be well-ae(|uaintcd with tlie 
business, so that he m.iy be ^ible to dispo.se of the goods to his advantage 
as well as to tlic advjfiitage of the banker who has advanced monej)' against 
them. Many a time bankers have had to suffer losses on account of the 
inexperience of tlieir customers. An c.xpcMenccd businessman, dealing in a 
particular line, knows tju' risks of his trade*. For exarryile, a manager of a 
I)rovisioh ^ 1 tole knows froiTi liis experience what proxisions are liable to rai)id 
* deterioration or decay, at certain times, in a particiiJar country. It is 
preferable to deal with members of recognized trade associations formed to 
safeguard the interest of their respective trades. 

Banicer to B1-: FAMILIAR WITH DiEi']'RENT MARKET.S —It is very neccssary 
fou a banker nndertaking this business, not (wily to acquire familiarity 
with the different markets, sucli as cotton tnarket, wheat market, etc., but 
•also*to hav'e first hand knowledge c*f the conditions ancf customs peculiar to 
each trade;. For instance, if fic a^lvances large aTnount;» of money to cotton 
merchants, he must be sufficiently familiar with the conditions of the co^lon 
market so that ho may be able tb know when the price of cotton is intfated, 
othciAvise he will not be iible to regulate the margin for loans against the 
commodity, according to the conditions of it^ market. Similarly, if he does 
rfiot keep himself in ciose touch with the fluctuations in its price, he will not 
be able to call upon Tiis customer to maintain the margin agreed upon by the 
customcr»aifd this may re.sult in the \alue of the security falling.below the 
amount due horn the customer. There may also be “rings” and “comers” 
in a particular market, am^ it is, therefore, ijflvisable for the banker to be 
in close F’”ch with the •markets relating to the produce* and goods against * 
which he is Tiiakinjf advances. • ' • 

To DEAL WITH OWNER OF GOODS OR AN AGENT IN POSSESSION — In OFclcr 
that the banker’s legal title to this class of securities be unassailable, he should 
on the one hand, deal with the owner of goods or the agent in possession, and on 
the other hand should see that he takes possession- -actual or constmetive—of 
the goods charged. This is because a transferee of goods, unlike the transferee 
of a negotiable security, cannot get a better title than the transferor except 
in five cases daalt with in sections 27 to tlO of the Sale of Goods Act, 
1930 (III of 1930). 

The five cycccpt+ons aic :— 

(fl) Those who having sold goods continue in possession of the goods. 

^ or of the documents of title to the goods (section 30 (1) ). 

(6) Those wiio, having bought or agreed to buy goods, obtain with 
•the consent of tltfi Seller, possession of goods or of the documents 
of title to tkc goods (section 30 (2^ ). 



276 


BANKING LAW AND PRjVCTICE IN INDIA 

(r) Mcrcantilo agents, who, acting'in the ordinary course of business 
of nioicantile agents, have with the consent of the owner, 
])os.session of the goods or the documents of title to the goods 
(section 27). 

((/) Pai*i owners who, with the pennission of the co-q?vners, are in 
sole possession'of the goods (section 28). 

(c) 'Ihose who have obtained possession of goods under a voidable 
eoutiMct which lias not been rescinded at the time of the 
tmnsfer (section 29). 

In the above stated cases a good title to the dojui fide purchasers 
or pledgees for value without notice can be jiassed. ^ 

To T.VKt' I’ossr.ssiox or thk siccvrity —In qrder to safeguard his 
interests, it is necessary for tlai banker to see tliat the goods arc deliv’ercd 
to him; and he should generally insist upon the delivciv being made before 
the grant of the long. Trowe\’cr, it is not nece.ssary fqi' this purpose to hav'c the 
goods remo\ed from tlu* cust<^iner's godown to fhat of the bankA', as the 
handing jner of tly^ keys of his godown bt’ the customer to the banker and' 
transferring the servict's of the watchman, if any, iiy the customer to the 
banker constitute constnictive deli\ ery or trmisfer of possession. When it is 
not practicable to haw i-ven coiistuiclh'e ])osse.s.si()M of the goods at the time 
of the grant of the loan, a banker may ask the customer to enter into a con¬ 
tract of h\i)othccation b>' which, he should undeitakc to subsequently pledge 
the goods, when hecis required by the liUiiker to do so. In this way a bimker 
can, no donbl, acquire an.equitable title to the goods, but he still nins the 
ris'k of someone else acquiring a legal titlb \\ithout notice of contract of the 
li^’pothecation and thus, depriving the backer of his sccuritj', because such 
contracts are good oii4’ in equity and are not recogni/cd by law. It has been 
held in India, that a snb.'^iqneit jiledgec of goods is ('iititled to priority over 
the person in who.se favour a previous hypothecation bond has been executed 
in respeo^ of the .same goods {('o-opoudirc 11 indihlhan Unuk Ltd. v. 
Surtudnnmth Dc, 59 Cal. (i(i7 (688)). t o illustrate' the piinciole stated 
above, we give below the facts of the well known c.ise hi re ILunuton Young 
& Co. (l^JS), 2 K.B. 772. ^les'-rs. Hanidton ^’oung dv Co., .shqipers 
‘ of piece-goods u.scfl to liny cloth and after getting the same bleached and 
dyed used to con.sign it .to Me.ssrs. Ihving tV Co. of Calcutta. fHih National 
Bank of India Ltd., which tin.inced Il.ainiiton ^'oung «S: Co.’s purcha.sc^ of the 
cloth jirocured frtjm the .said firm a letter of lien in the following foim ; - -“We 
beg to advise bas ing drawn cheques on you for /—which amount jileasc 
place to the debit of our hjan account, as a loan on tlie socuiity of goods 
in course of preparation for shq)ment to the East. As .■5i'curity for this 
advance we hold on y(jur account and under lien to you the \mdermentioncd 
goods in the hands of—as per tlieir receipt cnclo.sed: These goods when 
ready will l)c shipjied to Calcittta and the bill of Lading duly indorsed will 
be. handed to you and we then undertake to repay the abo\'e advance either 
in cash or from the i)rocee<ls of the bill on Kw'ing & ,Co., Calcutta, to be 
negotiated by you and secured by the shipping documents rc*|)rcsenting the 
'abovemcntioiicd goods, etc." On the failure of Hamilton Young & Co., 
their trustee in bankniptcy claimed certain goods in the hands of |he bleachers. 
The court held tliat Hamilton Young & Oj.'s ti:u.stce in bankruptcy could 
not succeed, as the letter of lien given by'them to the banker w^ a document 
wliicli evidenced a transaction of the most qrtllnarv kind as between bankers 
and merchants. • 
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Goods or produce oi'FEREh should be necessaries of life—^T he 
banker should ^ee that the goods offered as security, are more or less 
necessaries of life, which can be easily sold. For instance, it is not at 
all difijcult to sell wheat, cotton, jute, sugar, etc., in large quantities, without 
any appreciable reduction in price. On the other hand, it is difficult to sell 
iidishccl goods, the demand for which is more or less liiyited. Another 
advantage in favour of staple goods or articles is Jhat their prices are compara¬ 
tively steady, and, thcrcf{)fc, the risk whicl^ banker runs in advancing 
moneys against them is less than that in the case of other goods^ the prices of 
which depend very largely upon the vagaries of fashion. 

Proper care in valuation —^The* banker has to bd* careful in the 
valuation of goods. He has to satisfy him.self about the quantity, as well as 
the price of goods offered as securitj'. For instance, paddy los(?s in weight 
when it is stored up f«>r a period, therefore, it is not quite ,safi; to assume 
that its weight at the time of sale will b(^ the same as at the time of its accep¬ 
tance as security, jxutieularly when the two transactions are separated 
by a considerable lengfji of time. In advanced agricultural countries of 
Kurope and Ameiica whefe advances are sometimes made against standing 
* crops, the valuation pioldem i.s more acute, as only e\pci‘ts or exceptionally 
expe?ienc('d persons aie able to estimate accurately the value of such crops. 
This done, the tme owner of fhc«tanding crop gives a letter of hypothecation 
to the b.-jnkcr, and iLe fnmier liaivcsts the crop, stoics it, and sells it on 
behalf of the latt<'r, who has a first cliaige on the produce for his advances. 
SiK^i advances, howcvei, except for .some strgy iii^tanccs of loans against tea, 
gublu-r and colfee cstales in As.san>, Ceylon and the Njlgiris, are not very 
pojmlar with the Indian joinUstock banks, allliryigh the indigenous banker 
and the co-operative banks all ovtu* the country finance the lyots in tl#cir 
agricultural operations. As the a'icrage Indian^ agriculturist generally labours 
under heavy debts incurred as a n'.'-ult of his jiovcat}', ignorance and iinjirovi- 
dcnce, and agricultural land being the only ^^ccurity he can olfer, which 
is not easily saleable, banks in ^India, are iiatiirally vc*ry reluctant to 
entertain proposals t®* advance monej’s to the agriculturist for his various 
agricultun^l oiieration* 

Dangt:rs • OF ovEK-VALL’A'iION—Although from the point of view of 
valuation, goods and produce are better than ,certain other securities, some 
difficulties in this connection do croj) up, on accormt of* the great risks of 
fraud. I'suiflly a bhnkcr ought ty emplo}' a broker ivho is competent to value 
them. * The banker | should take into consideration the cost of the goods 
as shown in the invence, but he cannot alxsolutc'ly depend upon the same 
as the prices given in the invoice of the goods might have been intentionally 
inflated. If po.ssible, the banker should sec liow the invoice prices compare 
with their .selling rab's. The banker has also to see that the goods left with 
him arc neither unsaleable, nor such as are saleable only at a considerable 
reduction in their invoice price. In the case of packed goods, certificates of 
reliable packers /hay generally be depended upon 

Hedging of unsold .stocks —If a banker has advanced money to a 
customer of cympaAtively small means against the security of commodities 
such as cotton, wheat, etc., it may be desirable to “hedge” the unsold stocks^ 
by the sale of “futures” with the consent’of the owner of the goods or his legal 
attorney, lluis, if the price of the security goes down, the fall in the same 
will be made good by the difference in the sale price and the settlement price 
of the forward sale. •, 
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PrOPI-K STOKAdE AN'I) T.VSURxVNTE OFGOdOS PLEDGED —TIlC bailkcr Should 
sec that llie .ijootis .xsaiiist wliich money Has been advance(.I, arc properly 
stored ajul insured against loss by theft, lire, etc. In tiiis rcsjxect, a banker 
can never be too careful. For example, where the jiroduce stored in a 
godown is adexiuately insured against lire and theft, there might bo .a danger 
of ilamago from leakage in tlie loof of tlie godown due to heavy rains, which 
may cause the Security to “eat its own heail off.’’ I'lic localit^y should be 
carefully reconnoitred, as a neighbouring workshop, a chemical laboratory, an 
adjacent tirewoi ks store, or a m'agazim' of ex]dosives, may cause damage to 
the godown. If it is near a canal or a river, a Hood may prove dangerous. 
The godown may«be liable to a lire, njsiUting from defective elcctiic littings in 
the building. Wiien the produce .stored is not adecpiately insured, or the 
godown is not saf(“, the Ixinker should obtain the necessary authority from 
his customer to warehouse the same elsewhere and Iiav^^ it adc(uatcly insured 
at the expen.^'e of the custoinei. It .sliould be made cleai', in the agreement 
of deposit, that such payments as the banker may make by way of rents, 
salaries of waiehmen ami iirsurance premia, will form a part of the advance 
and carrv interest as*:n the case of the amount .idvanced. 

■ f V- 

Stiuct si i’i.misiok regarding releases —While effecting a release, 
the banker shouhl t.ike care that the proportionate value of the produce to be 
released is recei\ eil. He should person.illy .‘^upcr\'ise, or depute a rc.sixonsible 
employee to see that the pro]Kr <piantity of the ixioiluce is releared, and 
that the rosidii.uy security adeiiuately covers the advance still outstanding. 
Hanks have sometimes lost targe churns of nujiiey b\' frauds committed by the 
customers in colliwo?! with the godown »keeper.s who in retuni for siualb 
biikshish have allowcf) the c^>tomers to take av.ay much larger quantities of 
produce and goods than tho.'>e authoii/ed' by the banks. It hai)])ens, not 
infrcq»iently, that when luoducf; of dill..reiil,gra<le'. atul k'iid'. is ])ledged, the 
boiTowar etiect-^ reh-.iCL'; (mly of tlu; saleable grades and the banker Ixecomes 
burdeiiid with goo(U h r w iiicb-h^ c.innoi liml a marki't, or the value of which 
is inadequate to*rei»ay hi'- advance, lle^ .should also arrange for j)eriodic_ 
inspections,to .sec tliat the produce pledged has not decayed or delerunatcd 
due to long storage. 

Advances against Documents of Title to Goods. 

* 

Before consklefing the p.nticular points aiisfiig in, coimtiction with 
advances again-,t docuinen'is of title to goxls, it is nece.ssaiy to ex])lavn the 
principal documents which are used in the ordinary course of business as 
proof of the possessi(jri or contj ol of gejods. 

The following arc the principal documents of title to goods :— 

1. ' Bills of lading. 

2. Dock warrants. 

3. Wkirchousc-kcepcr's certificates. 

4. Delivery orders. 

5. Railway receipts. 

• Bill of lading —’'.'A bill of l^ing (see Appendix A, form No. 35) 
is a document issued and signed byf'or by the authority of, a ship’s captain, 
acknowledging that the goods mentioned in the bill havq been duly received 
on board and undertaking to deliver the gbods in the like order and condition 
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as received, to the consignee or jto his order or assigns, provided that the 
freight and any, other, charges specified in tlie bill of lading have been duly 
paid” (Practice and Law of Banking by II. P. Sheldon, p]J. 399 and 400). 
It may also be stated that although a bill of lading is pyima facie evidence that 
the imekagus containing goods of particular de.scription and weight w('rc put 
ort board»tlic ship, the sliip’s captain has the right lo prove tliat the goods of 
that dcseriptbn were not actually put on board. What he dRos is merely to 
certify by number or weifj^ht, or both, tin; slnprnent of particular Oaks or 
caSes, and he is thus, in no way responsible for their actual contents. 
Generally, a bill of lading contains an agreement as to ai)portionmcnt among 
all the parties interested, of loss Caused,deliberately for the ^reservation ancl 
the safety of the ship, e.g., the throwing ovaa board of the cargo when the ship 
is too heavily loaded. Bills of lading are generally drawn in sets of three, 
'i'o avoid the risk of Ir^ss in transit, one copy is sent by one mail and another 
by the following mail, while the third is kept by the shipper. According to the 
law merchant, the bills of lading ha\'e always been regarded as symbols of 
title. In v. MacLean (1883), ll*y.B.D. 327, Bowmen L. J. said, 

“A cargo^ at sea while ii^ tlie hands of the carrier is necessarily incapable 
of physical delivery. Duiing this period of trhnsil ^ind voyage, the bill of 
lading by the law merchant is universallv recognizccl a.-* its synibcj, and the 
indorsement and deliveiy of the bill of lading op(’rate as a symbolical deli¬ 
very of the cargo. Projjerty in the goods passes by such indorsement and 
dolivery'of the bill of lading, whenever it is tlu; intention of the parties that 
tlic i)roperty should pass, just as under similaii* circumstances the property 
would pass by an achial delivery of the goods* And for the purj)ose of passing 

• sucli ])ropcrty in tlu! goorls and ctrinpleling the title eff the indorsee to the 
lull possession thereof, tlu; bifl of,lading, until c«nipleto delivery of the cargo 
has been made on siiori; to somecaie rightfully claiming under it, remaifls in 
lorce as a .symbol and carries witli it not onlydhe full ownership of the'^oods, 
1)ut al.so all rights cieated by the contract of carriage bi:tween th-' shipper 
and the shipowner, it is a key which in tile*liands of the rightful owner is 

• inUatded to unlock Jiie door of the wan;hou.se, lloating or lT.\i;d, in w ’licli the 

goods may chance [o be. 'flie abow c'ltect and power bc'long to any one of 
the set «1 'original lulls of lading which is liist dealt with by the shi])per. 
iCxce])t in fuftlu‘rance (jf tin; title .so cre.iled of the indorsee, tire other originals 
of the .S(;t are, as against jj:, ix-i f(;ctly ineltectual and hav'^e no t;lticac-y what¬ 
ever, nniess tlicy are fntudulentlv used loi the purposes #f deceit.” * 

Bill or ladixo DisTiNi.i'isiii :d from iuli. or i:xcaiANt;E —It may be 
added that a bill of lading is not a negotiable instrument in the same sen.se 
as a bill of exchange is. if, as already slated, a* bill of exchange payable to 
order and duly indorsed or one payaUe to bearer is stolen, the pai i \' taking 
it in good faith and for valuable consideration, accpiircs a good title thereto. 
Ill the case of a bill of lading, however, its transferee would not get a better 
title than that of its transferor: the transfei'ce of a stolen bill of lading gets 
no title to it, «s its transferor lias none. A bill of lading bears some reseni-, 
blancc to a cheque crossed "not negotiable,” yet under certain circumstances, 
the former acquires a much wider negotiability than is possessed by the latter. 
According tft Sir John Paget, "fhc only exceptional feature akin to negotia¬ 
bility possessed by bills of lading is tiieir. acknowledged capacity to defeat 
the impaid vendor’s right of stoppage in transitu when transfeixed with 
authority to a hona .transferee for value” (sec section 53 of the Sale of 
Goods Act, ,1930 (\vliich has the sfhne effect). Otherwise, the buyer of goods 
being insolvent, the UDipaiil•seller has the ri^ht of stopping.the gpods in. 
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transit and to rosiiinc possession of them while they are in course of transit^ 
until the payment in respect of the goods sold U made by the buyer. 

Dock a\ akka\ts—A dock warrant (sec Appendix A, Form No. 36, post) 
is a d<u'ument issued by a dock company stating that the goods as described 
therein, are registered in its books and are deliverable to fhe^ person 
mentioned therein or his assigns, by indorsement. ^ 

WariiHOUSk-kki pI' k’s cKRTiric ATFS —A warehouse-keeper’s certificate 
(sec Appendix A. Foiin No. 37) is a document given by a warchouse-kce]x;r, 
certifying that he holds certain goods described in the certificate and awaits 
instnicrions from, the person to \vhoi*i the'certificate is addressed. ^ It is a 
de])osit receii'>t only and hence not transferable. 'I'liis kind of dotument must 
be distinguisheil frmu a delivery order. If the owner wants to get •the goods 
out of the w.irehouse. he must obtain a warr.inl* from Vhe wa>rehousc-kecper, 
whereby lie may be authori/ed to assign the goods or the certificate .should 
he in.uie tuiT in the name of the bank adxancing .against such security. More¬ 
over tlie cfitilicate >hould make it'clear that Ihe goods mentioiu'd therein are 
subject TO lent for tho>e goods only, otlieiwisr the banker may find,a. clause 
in ilie (xrtii.cate In wliicji the'w.irehouse-keejK-r can ckiim a lien in rc.sjiect of 
all unr .'ivl ciuirgi s e'li re'-necT ol ot.her goods due from the party to whom 
the certiheate na" originalU issiunl. 

Drt.n i :<v A delivery order (see A])pendix .\, Form No.. 37 (a), 

post) a d.>cu'ae:it .iddn - evl lo tie' proprii'lors of the w.irehouse when; 
the are lodge.l by the^ ow^er .ind puipoils to convey his instmctioiis 

regaiding tiuir (bli\eiy. Ibllier the owiu,',r hiiH'.elf or his assign fills in the 
nam“ of the person who is anthorizi .1 to lake' delivery of tlu' goods. Deli¬ 
very,,< >i ders are t rails feral )le Tiy indorsement snid deliveiy. The mere posses- 
.sion o[ ^ucii .1 doi uinent Uy a baiikir, .is pledgee, will not, in the event ol 
bankruptcy of t'le. ru-'niner. '.aifici* to iraiisfei the j>ioperl\' in them until it 
is presented lo the w.irehoii'-t or wh.irliiiger who attorns it to the holder. 
From the point ol. view of liu' lianker it is \i‘ry dedr.ibh' to have the goodis 
tr.msferreil ijito his name, but tailing that if in excejitibnal c.tses lie hands 
the di livery oid»‘r back to the customer on “entinsted”* terms to have the 
g<)ods -t'.!i.d in the b.inker’s nam< , he may find that the delivcyv lias been 
stopped or hi- enstotner has obtained delivery himself for traiisfern'd the pro- 

pertv to '^oinc erne else or hecomt*insolvent. 

• • • „ 

Disti\< Tiov i.’,i:'iw]:i:n, iKi.' t:.Mi:xTs 'rir..\T givk titij:'to rafoos, and 

THOsi: iiiAi' ARi: MI.R1-: Riar.iiMS -In derding with documents relating to 
goods, it i- ne'c-sny to disiiii^guidi between those doemnents that give title to 
the g(jod- named m them and iliose dociunents wliirh are mere receipts 
acknowledging that the good.s h.ive beVn deposited in a w’arehouse. 'I'o the 
first of tlifse two classe- bv‘loiig the bill of lading, tile dock warrant and the 
warehouse' cei tilicat;;. 'J his ch' iinction is important' a.s by the po.s.session 
of the-documents whicli gi\e a title to the goods, the possessor can take the 
^oods out of the “older and tli; jiosition of lire banlcrapt.” Tlfis is otheiwise 
known a-, the doctrine of “ii jinled owaiership.” dhe c-lfect «)f it is that goods 
which at the commencement of the in.solvenry are in the iiosse.ssion or order 
or disiMJsition of the insnhent in his tradt; or I'usine.ss by the consent and per- 
m»s.sion of the true owner tintler such •■circutnstances that he is tlie reputed 
owner thereof, vest in the official assignee and are divisible aaiongst his 
creditors (section 52 (2) (c) of the Pre.sidcncy Towns Insolvency Act, 1909). 
The object of the provision is to prevent Trader from gaining a delusive 
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credit by a false appearance of^ substance to mislead those who deal with 
them. But, unless the goods ha/c been registered in the name of the pledgee, ^ 
the possession of the warehouse-keeper’s certificates or receipts, or delivery 
order, is of no avail against the tnistee in bankniptcy for claiming possession 
of the‘goods.' In Official Assignee of Madras v. The Mercantile Bank 
*i)f Indin Ltd., [1935] A. C. 53, the Privy Council decided • that the pledge 
of a railv.iiy receipt by a trader to the respective liank by ind»)rsement 
operated as a pledge for ihe goods. The bahk, by handing the receipt to the 
pledgor to enable liim to collect the goods from the railway company and 
place them in a warehouse on J^ehalf of the bank, did not (hereby release 
pledge. It was lastly held that good# so pledged are iiof* in (he possession, 
order or disposition of the pledgor within the meaning of si;ction 52 (2) (c) 
of the Presidency Towns Insolvency Act, 1909 (HI of 1909) even where the 
railway receipt has^bren banded to the }>lecigor for the purpose aboNC 
stated. 

AoniTTUNAI. KISKS IX CASK OK AyVAXCKS tAGAIXST DOCUMKNTS OF 
TITLK TO GOODS —y\s c-xplainccl in an eailiei' ])ait of tins chapter, in addition 
to the, drawbacks of nmking advances against goods, documents of title to 
goods as sduiity for banker’s advances, entail certaTn other lisks.^ There are 
greater chances of banks being defrauded by means ordocunients of title to 
goods, than by goods. Tiio clnciiincnts ol'icicd may be forged ones, or the 
number of bags oi ].'ackag('S stated in tht; bill of lading or railway receipt, may 
be fraudulently laised. llloieover, the cairier does not guarantee the con- 
tciits of the cases or bags. A jicrsou may^onsl^n (if(y bags containing sand 
or^sawdu.st and may de('laie llieu' contents as wheat, obtaining a railway 
I'cceijit for fifty bags of \\liey,t. C(m.sc(iuently, ^he b.ajiker adr ancing money 
against .such a leceijit, will haA’e no claim against the railway company dh the 
ground that the cuntrnts of Ih^; bag.s do not tally with tho.se given*in the 
receipt, d he railwav receipts, as issued at present by tln^ several railways in 
India, are not negoti.ibie ; moreo\-er, (hey do,n»)t give a full and corn et desciip- 
tion of the goods, ('onsetpientlj’^ a nulway receipt is nof looked upon as a 
good su iirity. In *• n'cent decision [Official Assignee of Madras v. Mircaii- 
tilc Bank of Indian A.l.R. (1933) i\Iad. 207) of Justice W’aller the above 
view' wefc corroborated. Fortunately'' for the Tmlian banker, (heir loidships, 
the ('hief Jifstice and Justice Stone of tlie Madras High ('ourt, have leversed 
the judgment oi Justice ^i\’aller and have lield that ihe indorsement of 5 
railw'ay•receipt h^id th? effect of a, pledge of goyds. It woidil, indeed, be a 
gr('at SCI vice to the banking* and commercial community, if the railway 
administrations were lequired to gi\e full ile.sciiplion of goods for which 
they issue railway nxeiiits and the railway nceipts were made negotiable. 
Again, documents of title are not negotiable securities, and title to the goods 
cannot, under itny conditions, be acquired if the documents are stolen ; but as 
such documents are transferable, they can be taken as security from (1) the 
owner of the goods, (2) the transferee, or (3) tlie mercantile agent in po.sscs- 
sion of the doi^ment as agent. Sujiposing a bill of lading is sent to X, along* 
W'ith a bill of exchange, on the understanding that the bill of lading is to be 
kept against the acceptance of the bill of exchange by him, but if he keeps the 
bill of lading and*pledges the stftnc with a banker who takes it in good faith 
and for value, and returns the bill of.cxchangc unaccepted, the banker will 
get a good title to the bill of lading. However, if the bill of lading is obtained 
by trick, or theft, the banker will get no title. In the case of railway receipts 
deposited as security for an advalice, the banker should be careful to notify 
the railway'company of his hen over the goods, .otherwise there-is the-danger* 
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of the hoiTowor taking ilolivcry of tlic consigt^mcnt by giving an inclomnity 
, bond to the company, with the result tliat the banker may bava to seek the 
help of the ('ourt for a decree against the boirower, who may, hy that time, 
ha\e Ivi'ome insolvent. ins.uie, or dead. In the I'niled St;ites of America, 
flw raihvax' receij)ts are .vunelimcs ccutilied as genuine. In ,l/i mn/f/'A’ /!</>//<; <;/ 
7,/.^/..' //i/. V. f'(■;//>’,»/ /y't!/.’/: of In,aj /Jt/.,-55 I..V. 75. the I’lixy t'onni il was* 
c.tiled upon to decide bi'tuvcn the comprtintt claims of two hanks di(h ir.gard 
to gooils re[>res! nted by rniw.iy I'C-ceipl.s. A linn of nii'ivh.mls obtained a 
loan from the t'enti.il B.ink of ladi.i Ltd., on the ph'dge of certain railway 
recei]>ts. In act-onl.iiice with tiie U'.ii.d practice, tlie l>ank lianded over the 
railway receipt.^ lo ilu* meiclMiit lor tlfo purpo.se of taking deliverv of the 
goods .ind pla.'ing ilieiu in ,i warehouse on behalf of the ‘bank. Tlie 
merchant, howc'Vcr, traudulenlly usivl the same receipts to ol)tain ti second 
advance from the Mcivauiile Ikink of India, Ltd. who ohioined delivery of the 
goods from tlie railway companv. The Central Bank of India, I.td. hied a 
suit against the ^lercautile Bank India, Ltd. for damages for conversion 
and the claim was dcci;eed on the ground th.il tlie formgr bank oweil no dutj' 
lo the latter bank to adojit precautions against the‘fraud of the m<‘rcluint 
and that in,any case t,here was no neglect of any precaution on its part as it 
followed the practice which the ^Mercai'itile Bank of India, Ltd., itself adopted 
of handing over tlie railway receipts for the limited purpose of clearing the 
goods and storing them in the bank's goduwn. Ihe merchant, theodoie. 
Could not traii.-fer a better title than they possessed—a title .subject to the 
pledge lo the Central Bank of India, Ltd. 


Right m- sToi’I’ACi: i\ iK.wsir—An unpaidaseller of goods ha.s the right 
to std'p the guud.s on their way to the buyerf if the latter becomes bankrupt 
belore vlie gooiK arc lU hs’ered t(j him. The jselh'r’s li.ght is not ailecteii, in 
ca-'C the buyer o -ells t.ie goods without the consent of llu* selhi'. But, if the 
seller has parted with a lull ol 1»li,'ig, or other document of title to good.s .ind 
if the buyer trausfer.s the do 'ii'ienl to a [^'-rson who takes it in good faith and 
for considenyu)!!. the sellei i ght of slojip ige ceases. L'l hus, the banker’s 
right is not allected by the liglil of the unpaid vendor of goods xyIiimi docu¬ 
ments of title to good;? ar( pledged, a^ the unpaid seller's right is su’oject to 
the ri.ghts of the bi'inki'r. who is the bond Jidc transh'ree of the documents for 
x^alue. But. in order .that the se1'ier’.s ri.glit may Iii* defeated, it is most essi'ii- 
tial ih.Ci thi blit of lading inust have bee.n received 'oy tig.' buyef with the 
consent of ine m Her of t!ic g.iods. It tin.' lull lie obtained bv tiiek or larceny, 
the protection not e\t( iided to the tran^feue. J1 the bill is obtained by 
false pretenees, then aho tlu^ right of stoppage is not rlefeated (section 53 of 
the Indian Sale of G(.>ods Act, 1930). 


General Precautions. 

•, The following general precautions may lie taken by bankers v’liilc advancing 
money against document.s ol title to goods :— 

Customer’s integrity and experience— The honesty, rex’iability and 
tlte experience of the customer are most essential. Unless the banker can 
rely upon Iiis customer, he is unable to satisfy himself as to the genuineness 
ot the documents of title to goods. As stated alreacjy, the customer’s experi¬ 
ence of the line is necessary to avoid the sale of goods at a 'loss, or their dctc- 
•rioration. . * • ' • 
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Certificate of PACKiNGy-In order to ascertain the contents of the 
packages, th» banker should aok for the certificate of a reliable packer, or 
depute a responsible representative to supervise the packing—the cost of* 
supervision being borne by the borrower. 

• • 

• Copies of bill of lading —The banker should tiy to get all the copies 
of tlie. bil\, of lading. I'ho need for tlxi.s will be understood when we know 
that tile captain of a ship is under no obli^i^tion to inquire into tlie title of the 
holder of the bill of lading and will ordinaiily gi\'o him the delivery of the 
goods, provided he docs not know that another copy is pledged with the 
banker. * , • 

No ONEROUS roN))iTroN---Thc banker should see that there are no 
onerous clauses in a bill of lading and the charter party. Sometimes a bill 
of lading may contiiin an Onerous clause such as “and all otlier conditions 
as per charter party,” which may involve the payment of heavy charges 
incurred through no fault of the banke^ or his cnstoiner; therefore, before 
advancing money against them, the banker should carefully see what other 
condikiqns are laid dow« in the bills of lading, 

• 

, Assignee’s indorsement in blank —It is alvvayi in the interest of the 
banker to get the bill of lading; indorsed, in blank, by the consignee. In such 
a case, the liability for paying the freight falls upon the customer and not 
upon Wie bimker. • 

* Insurance policies —It is neccs.sary,lhat*the banker should recpiire the 
irwiurance policy in respect of the goods. Me shoukUinsist upon liaving the 
policy, and not the broken’s note. Some shiiipers get open ijolicies issued 
by insurance companies. It is *1101 enough to have an open insuraneefpolicy 
only, but the insurance compajiy should shite that such and such goods arc 
covered under that policy. 

r-' Trust rec i-.U’TS— \\'hen (lie banker Inft to part with the bill of lading, 
or tlie goods, wiiliojit receiving the amount due from the customer, it is essential 
that he should gej a tiii.st receipt (.^I'e Aiiiiendix A, Foim No. til, post), 
signed J)/his customer, agri'eing to liolJ tlu; goods or their .sale proceeds in 
trust for the banker, so long as the entire amount, due to the banker is not 
paid oil. If a enstomer„ vvlio has signed eaicii a tnust receipt, fails to Iiajid 
over tg th<^ banker, Iriic tiale pioceedb. of llie goods s7)lil, the fonner will be 
lialde for*criniin*al breach of Arust. A decision "of the iMadras High ('ourt in 
regaid to these tiust receipts, howe\er, has almost stunned the banking 
community in India. The Central Hank of India Ltd. instituted a prosecu¬ 
tion against two groundnut export,ers in Madras, but the court’s decision 
has put some difficulties in the way of bankers wishing to prQsecutc the 
executants of .such ti;ust reccijits. According to the court’s verdict the 
banker cannot claim any amount from the borrower, without proving actual 
loss to the bank, or likelihood of loss arising from the borrower’s frau^. 
The present Vriter highly commends the suggestion made by the Indian 
Central Banking Enquiry Committee (1931) in para. 565 of their report that, 
“the legal jpositkin as regards ,tliis matter may be investigated by the legal 
advisers of Government and such action taken as may be considered 
necessary.” 

RecSnt decisions of Calcutta High Court— There are three 
comparatively rijcent decisions ef the Calcutta High Court on the question 
of trust receipts which require critical examination. The first case is that of 
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In rc Nripcndra Kumar Bose, I.L.R. 56 Cal. 10^4. Tlicrc the scllcre delivered 
,certain goods to tlie buyers who executed a ’tmsl receipt: in favour of the 
sellers. It u as licid that the transaction was an attcinjjt to defeat the provi¬ 
sions of section 52 (r) (i) of the Presidency Towns Insolvency Act and also 
to'secure a preference over all creditors and therefore illegal; it \taS lield 
fuj ther, tliat u]>on tl:e insoh'enc\' of the buyers, the goods vested in the (Jlficial 
Assignee. In the subsequent case. In rc Summcrmull Singana, I.L.K. 59 Ciil. 
SIS, the facts were identical ami tji^ decision was the .same. 

The c.i.si- wliich is of iinportaTicc to liankers is the last of the series* 
nameh', 77/<- t V/.o/caiv/ Hank of India The Imperial Bank, I.L.R. 60 Cal. 
1262. in Older to ajij'reciate tlie points there raised and decided, it will be 
necessary in .some detail to deal with the facts, which, were as follows : A hiTn 
T carnoil on business as importers ami dealers in. India ; its shippers drew 
bilLs of e-\change on /' for the juice of the goods shijij^cd. ’The teiitral Bank 
(the jdaintiils in ilii' suit) imanced the .shijiiHTs by iliscounting the 
bills and taking a- i urity the bills of lading and other tlocunuMits relating 
to the goods, riic reinis of tin- contract of .sale between the shipjH'is ami T 
as to payimiit weie D, P (.doemhents against jiayment) and coiisccjiicfitly T 
could not obtain tin- documents from .the ChaiHered Bank without payment 
of the bills. ri;c Chaitereil Bank, howi\er, deliveied tlie documents to T 
on its signing the usii.il trust receipts in t.ivour of the Chartered Bank. Firm 
T then {fledged The do( nment.s to .secure a lo.in from the linjicrial Bank of 
India (tlie deh ndaiil.",. riie liii^ .siib.seqmait ly became insolvent. It was lu'ld 
th.it \\h.iT-.\cr might be the legal rel.itioiisliiji cix-ated between the Ch.iiteitd 
B.iiik and tiim 1 ci n-iiiiUed by tlie trust receijits, they could not allect IIk. 
IinjiLiigl Ttaiik <•; Indi.i vcho were h nta jide jiletlgefs for \'alue without notici'. 

It was fuither hehi th-it the imjiorter.s weie hot the legal owners and hence, 
there could be no trust r>f which t'hey e mid be triisb-es. Follow ing the two 
})re\inus cases it \.as ahso decided tli.it the trust, if any, w’as void as the real 
objett was to defeat the piuvisions‘of si i. lion 52 (c) of the Presidency Towns 
In.solvency Act, J9(t0. It was lastly held that the delivc ry.of the ilocumcnrs 
by the ('harteied Bank to linn T brought the case within thedoctiine of re¬ 
puted- ownei'slyp and the goods vested in the (JlTicial A.ssignee subjett ti^ fb‘' 
pli'dge in fa\'oiirof the Imjierial J5ank. Ibis judgment jjioce.cdsupor the argu- 
mctits advanci-d by the jiarties and,Jhe ( harteied J*ankin\ited trouble by rou¬ 
tending th<it the irnjmrt^rs weie trustees for them. It is diificiilt tounderstaml 
how such a contenti(*ii coukl be of any assistance to the Bank because', even 
on the as'-umjjtioii that tlie importers were irii.stees, the jiledge created’in 
favour of the Imjierial Banl: btung a legal pledge, would ceitainly juevail over 
the equitable title of tin. (.bartered Bank. The only argument w'hich might 
have been of any help to the ( harteretl Bank was one liased on the judgment 
of the House of Lords in Xt rlh Western Banl. v. Paynter, [1895] A. C. 56 
whicli singularly enough was not cited in the arguments referred to in the 
judgment. The facts of that case weie that certain traders pledged a bill 
of lading with tlie j>laintill bank to secure a loan. The Bank reti'/rned the bill 
to the jjledgors iimU'r an agreement - virtually a trust receipt —whereby the 
pledgors were to obtain delivery of the merchanjlise, sell them on behalf of the 
bank and account for the jiroceeds towards satisfaction of the dcbt\ It was 
held that the pledge was not deo-nninetl’ts the bill of lading was only handed 
over for a limited purpose only to the traders ami the jilaintiff biMik was 
entitled to the proceeds of the cargo as agajpst the general creditors of the 
pledgors. The only distinction between the abovp two cases is that in the 
case of the Chartered Bank •Imperial Bank the shippers and not the ini- 
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porters were; the pledgors of <hc documents. On this distinction it could be 
argued that no events had happened to entitle the Chartered Bank to sell ^ 
pledgees and they could not, therefore, be deemed to hand over the documents 
to thc-iiiiportcrs for the limited purpose of selling the goods on their behalf. But 
• if the.Chartercd Bank had no right to sell, the only party entitled to complAin 
wcre.the ^-dedgors, i.c., the .shippers* who could at any stag/? ratify the unautho¬ 
rized acts of the Clxarte^ed Bank. In any event it was a matter that did not 
■ concern the Imperial Bank at all. It might secondly be argued tlrat, on the 
as.sumption that the importers were given jwsscssion of the goods for the special 
purpo.se of .sale, nevertheless‘they Jjecarac mercantile iigents in posses.sion 
of the goods and could therefrom create a valid pledge under section 178 
of the Indian Contract Act, 1872. This point was not even raised in 
the House of Loj;d.s ilcoision .and it is doubtful whether the importers 
could be considereu as mercantile agents in the circumstances of the case. 
Neither is any argument possibh; which is based on section 30 of the Indian 
Sale of Goods Act, 1930 because the CluTrh'red Bank were not the vendors of 
the Q)ods and therefoi^;, the importers were not buyers in jiussession with the 
consent of their .sellers; the sellers in the ca.^c wcijj the sliii)pcrs. Finally, as 
ttf the doctrine of ‘‘rei)ntcd ownership,” not only is ttie vimv contrary to the 
judgment of the House of I^ords, but is inconsistent with the recent Privy 
Council decision in Mercantile Bank of India v. Central Bank, 65 I.A. 75. 
The Wgal position as to •trust receii)ts, however, will continue to be regulated 
•by the Calcutta decisions until reversed bj the«l’rivy Council and consequently 
Irom the banker’s point of view tmst recefjits may be considered valueless. 
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MISCELLANEOUS SECURITIES 

c 

Lands and Buildings. 

The functions; of ;i commcrciu’ bank arc not tliAsc of a building society. 
Consequently, hankoi.s <Io not generally advance moneys against real i)roperty, 
or securities relating thereto. W'e, therefore, xlo not ])roposc to devote much 
space to this sur'‘jet't- Moreover, 11k law relating to the mortgage of 
immo\-.\hle properties, is far more complicated than the laws which govern 
other classes of securities against which bankers usually make advances. 
The amount of funds lent by commercial banks against .sveh securities is com¬ 
paratively small because lands and buildings, as securities for loans, do not 
appeal to them for the fol'owing reivsons :— 

Unpopularity of Rs^al Estate with Bankers Security. . . 

I.ro.vL j.nxDKAXciis—Where there are no legal or customary hindrances 
to the transfer of property, it will fonn a s(Kind and valid security. But 
in cases where legal enactments place some checks on such transfers, several 
complications spiing up in connection with the banker’s advances to his 
customer. For exainjile, the Punjab Land Alienation Act is a great hindrance 
to rlie transfer of land in tliat piOvincc, as it does not permit a non-agri¬ 
culturist to accjuire agricultural land from an agriculturist. Again. Ilimiu 
as well as Mohammt'dar. laws And customs relating to succession and transfer 
of projHTtv, pnt serious obstacles in the way of the banker providing financial 
accommodation on the st'cuiaty of"\vhat is ordinarily considered to be a normal 
and .sound .seenrity. 

IIf.avy Exrnxsrs oi' lfgal moktgaofs —Before getting accommodation 
against real pvojK'i ty, the customer has to incur heavy expi iiscs in mortgaging 
the property, ff tlic customta* is unable to meet them, he will Lave to 
borrow more' money, w'liich i-, likely to weaken his financial position. 

Frig,ID XATi'Ki-: of Tifi-: sfgui'Itv -The ideal, a-"ommercial bank pursues, 
is to cover itM advances willi .securities wliich are easily Realizable. 
Lands and buildings Ix-ing diiffirult to realize,' it is not in the interest of 
a bank to leave its mfmeys locked up for a long time. Particularly 
commercial banks, whose liabilities are chielly in the form of deposits 
payable either on demand or at short notice, cannot afford to have their 
assets frozen by advances for long periods. 

Diri-K'T'i.Tir.s TV satisf'j’ixg oxfself rfgarding a customer’s 
TITLE— -Another serimis drawback in the case of such st'curities, is the 
difficulty of limling out, w'hether or not, the i)erson offering” the security 
has a good legal iitl»‘ to the .same, as the law on the subject is so complicated, 
that only highly trained lawyers can certify, whether or not, the title of 
a person to an immovable property is good. Further, before a lawyer 
can* certify as to the title being gooch, he has to peruse carefully all the 
title-deeds and also, in order to iind out whether there arc any existing 
encumbrances again.^t the immovable property proposed t/) be mortgaged, 
to refer to the office of the district or sub-registrar of assurances, as the 
case may Ixj, • where all documents purporting tOo deal with immovable 
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properties ar/; registered. A Search has also to be made in the office of 
the sheriff, if the property proposed to be mijrlgaged is in the Presidency,^ 
towus, and in Comts if it is situated in other places, with the purpose 
of ascertaining whether there is any existing attachment or other order 
*of the* Court, whereby the i)ropcrty proposed to be given as security i’s 
already c.'.cumbered. All this is necessary for all prioi* encumbrances or 
burdens on the property projioscd to be jhortgaged, of which the banker 
lias actual mffice or ought to have notice as a result of pro|)cr search 
conducted as indicated above, have priority over any further charge on 
the said pro])crty. Moreover, if persrjji who is in possesskin of the title-deeds 
of an immcJvable property, may not be the, absolute owner of the same, as, 
for instance, he may be holding the title-deeds in some right other than 
that of an absolute ownci* sucli as for example, a mortgagee. If he is a 
mortgagee, his right to moitgage the property is limited to the extent of the 
amount advanced by him plus the interest due thereon. 

Vauii-ty oir LA\y TEN'UKi-s -Further, the banker should take into consi- 
(leralifin certain inciderflis which go with the kmd. A? for ex.un|)le there arc 
various tenures such as Freehohi, Fazandari, Saiiadi* Khnti, Inami, Toka, etc., 
undi'r w'hich the land in tlu; Bombify Presidency Tails. Similarly in the 
provinces of Madias, Bengal* and the Ihinjab, there are respectively, the 
Ryotwivi, Zamindari and Paliduri tenure. These different tenures have 
different incident.s attached to them and con.semK'ntly the value of land varies 
according to the tenure under which it isljpld. * In short, the subject of mort- 
g;^(; of imino\'ablc i>roperties is a highly technical ai^l complicated one and 
a banker cannot ahvays a(V\ancc moneys on Jlu' security of an immovable 
proiierty .safely, without obtainiftg ('Xpert legal advice.* • 

DiFFtruLTV IN VALUATION*— Another (iifficutty in such cases, arises in 
connection with the difficulty of valuation of the luopcrties, for the banker 
can only advance money to a person af(er^C(?eping a .safe, margin for the tlnc- 
tualions in the jirijie of land uikI building, the (lepreciatVni of the building, 
as well as se\’eral other factors. In this matter, the bank(M' cannot rely upon 
his owK Judgment*, but has to dej)end on the \aluation reports of expert 
suiwyors, (frchitects and engineers. 

No doubt the cost cfc? the property mr»y be very high, but it may not 
fetch tMiy^hing yk(' tlRit in the open market when offered for sale. It may 
so kappen that the owner, m satisfying his rtwn requirements and taste, 
has incurred additional expenditure, which does not add materially to the 
value of the. ]uoperty for the purposes of ordinary tenancy. The situation 
or locality may, on occasions, affect ,substantially the value of the property ; 
for example, a jialatial building in an out-f f-the-way \illage. Then, the 
value may depend on the presence of some p.'irticular institution or under¬ 
taking in the locality, which ma>' not be of a pennanent nature. 

Di:lay Ik’ KKALiZATioN OF THE SF.c'UKiTY- Anotlicv drawback of such 
securities is that, in case the mortgagor fails to repay the amount due from 
him, the banker^ has to undergo several formalities before the sale of the 
mortgage pSojierty can be completed. Consequently he has to wait for several 
months and occasionally years, before it is possible for him to get back,his 
moneys. . 

To PAY COS'lS OF REPAIRS ^ND FIND TENANTS —^Altliougli, at the time 
of granting, accommodatioi^ against lands and buildings, the banker expects 
to get some rent by letting Ike property during the currency of the-loan he 
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has to pav tho costs of repairs to keep the •f)ropcrty in a lettp.Wc condition. 

, Moreover,' he will also have to take ihc trouble of finding suitable tenants, 
and collect rents, unless ho is able to entnist this work to competent estate 
agents. ' ’ , 

('oxri.rsioN *-For reasons stated above, it will be seen tl'at .mtiking 
of adwinces on the secuiitv of'iinuiovable properties, is not the kiiul of busi¬ 
ness popular with eoniinercial bafiks, inasmuch as they have to rely, not on 
their own judgment, but largeh' upon that of otheis. both as regards the 
valuation of tin* inimovable property ottered as security as well as the title 
of the peison projio.'ing to mortgage the same. • 

Mortgages. 

nKFTNirioN A morlg.ige is defined by secfion 58\.of the Transfer of 
rroperty Act. ISS2 as “the iiMiisfer of an interest in specific immovable 
property for the piirposiii of secuiiiiig the payment of money advanced or 
to be adwmeed by way of loan, an existing or future delit, or the per¬ 
formance of an engaLfoment vhich may give rise tb a pecuniaiy liability.’ 
The essenti.il feature of'iiiortgage is the transfer of an interest in specilie 
inimowible* property,'^for tin" ^nirpo.sf- of securing a debt or obligation,* If 
the transfer i> made for an\ other putpo.sf. .such as the di.schargc' of a 
debt. It cannot be ealK-d ,! morlg.ige. .Mori'o\'<'r, the immov.ibh' jnopei.ty to be 
mortgaged must be .speeilic, that is, it slionld be sueh as can be clearly described. 
It m.iy also be .idded rha.t tiie ti;nn immo\ablo property referred to above, 
di>e^ not include gia.-'.s^ eroi> or standing timber. < 

MoKTi; -A Ic.^al mortgage (see Ajiiiendix .A, Fonn No. 33, 
/)res/),,dt lined by .Mr. Til P. Sheldon in hi>* Practice and J^nw of Banking, 
p. 3l>8,,. 1 ' “the tr.msfer by* deeil ol the leg.il estate in land, subject to the 
molt,gager’s iig]il.->, as a ^ cniitv tor tlie pa\'ment of money due, or to become 
due, to the person who t ik' -, tUa ^soeurity.’’ In the e.iva of .i legal mortgage, 
tin- transfer of thodegal i ight.T to the persons to whom the security is given 
is essential. ,In other words, the legal title to the property is transferred, 
subject to the mortgagor’s right of redemption that is, tb.‘ right to have the 
jeoperu recoilWC'’ll, on the payment of the loan together willi, the interest 
end ( h irge •. iiicm t- d by th<' mort,gagcc in protecting, preserving, or enforcing 
l*is SI cuiity. ^ , 

Kiiru.Ma.T'. Mlm r(,.vr,r. .-When a loan n,t money is'seounfil by the 
depO'.ii of liUc-dci «l.s (''l e A].'pendi\ A, Form Xo.s. 33 («) and 33 {b), /»e.s7), it is 
known as an equitable nyirlgage, because, in .surli a case no legal 
Transfer of piopnty tak'-s place. In Vodey v. Biinuird (1913), 2 A.(.. 160. 
Lord Haldane s<ii(l, “ I he de]iosit of \itle-dceds with bankirs makes the 
bankers mortgagees in the eye of JCcjuity.” Lnder hnglisli law such a 
mortgage gives the mortgagee no rights against the property, but only a 
pfr.^oncil iigi t again.st its owner. Thus, it will be .seen that the e.s.sential 
feipiircments •<! an equitable mortgagee arc : --(1) ”llic debt; {‘IJ the dcpo.sit of 
title-deeds of the pioperty to be mortgaged, and (3) the intention of giving 
the mortgagee a secuiity. lii British Indian,^ such mortgage is recognized by 
law, and is called inorigagc by deposit of title-deeds. 

KrtsTKiciKU TO Puf.sidiln’oy towns and certain other cities —(’Consi¬ 
dering the fact that tli<- law of mortgages of immovable properties i.^ very com¬ 
plicated and technical, the Indian legislature by section 58'(/) of the Transfer 
of Property Act, 1882 has for the purpose, .of facilitating quick loans 
In urgent cases, further cnatted that, in tllb towlis of (^alcutta, Madras, 
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Bombay, Karachi, Rangoon, Mojulmcin, Basscin and Akyab and in any other 
town* which *thc Governor General in Council may by notification in 
the Gazette of India specify, an equitable mortgage of his immovable pro¬ 
perty; niay be created by a person, by delivering to his creditor or his agent, 
rlocumcnts* of title to such immovable property, with the intention to create 
a security tjvjreon. While it is truiJ that there is good rehson for limiting 
this facility to large cities where people are not illiterate and ignorant, it is 
submitted that, as recomrflended by the Central Banking Enquiry Committee 
(1931) in para. 563 of their report, the above provision should be gradually 
extended to other commercial towns. 

Advantages of equitable mortgages —^Equitable mortgages arc 
ordinarily preferred to legal mortgages. Firstly, on the ground of the saving 
in time and trouble. If a customer of a bank urgently wants an advance 
against his immovable property and can satisfy the bank authorities as to his 
title and valuation of the property, the monc^ may be advanced to him without 
any delay, as an cciuitable mortgage need neither be in writing nor need it be 
registered. Secondly, leggl mortgages are liable to fairly heavy stamp duties 
and, therefore, the expenses of executing a le^al mortgage are saved if the 
moi\cy is advanced against the deposit of title-deeds. Thirdly, the mortgagor’s 
credit is likely to suffer if he gives a legal mortgage, as not only the witnesses 
who sign the legal mortgage deed but also those through whose hands the 
deed passes for registration, will come to know of the mortgage. In fact, 
anybody may read its contents on payment* of a nominal fee to the 
registration office. '* 

• "Drawbacks of equitable mortc.\ges— As against’ the points in favour 
of equitable mortgages given abpvc, it must be stated that the equitable 
mortgagee in England runs the risk ot his title being defeated by one with a 
legal title or a prior equitable ’title. However, if the title deeds of the 
property mortgaged are not parted with by the banker and if the customer’s 
character is known to be above suspicion, the risk is not, a material one. 
.There is also the furiilicr disadvarrtage of a delay in realizing the security, as 
the equitable mortgagee has no right to sell the property without an order of 
a court of Ihw. 

■Rights of equitable mortgagee and subsequent legal mortgagee. 

In England, a sub.scqut;nt legal mortgagee is entitled to priority over a* 
prior ccjilicsyble m.ortgagce, unless the subsequenl; legal mortgagee can be 
displaced by proof of notice of’ the prior equitable mortgage. But a prior 
equitable mortgagee would acquire a better title, that is, would be entitled to 
priority over a subsequent legal mortgagee wlio has notice of the prior 
equitable mortgage. A person cannot claim priority by reason merely of the 
registration of his deed, if he takes the mortgage with notice of an unregistered 
transfer. The position is’different in India as the Transfer of Property Act 
recognizes such mortgages as equivalent to simple mortgages (section 96) but 
restricts their operation to certain centres of commerce as stated above. ■ 
This has been done for the convenience of the mercantile community to 
enable them to borfow money without the delay incident to investigations of 

title and the publicity of registnition. The Privy Council in Imperial Bank 

■■ ■ — ' ' ^ 

*Tlic following towns have been specified by the Governor General in Conucil by 
notifications iJl the Gazette of India 

Bandra, Kurla, phatkoper-Kirol, Chittagong, Dacca, Narayanganj, Cawnpore, 
Allahabad. Lucknow, Coimbatore, Madura, Cocanada, British Cochin, Agra and 
Ahmedabad. {See Transfer of ' Property Act, Is^ Edn., by Chitale.) 

19 . ’ ’ 
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of India v. U. Kai, 50 I.A. 283, held tl^.t for purposes of priority, an 
« equitable mortgage by deposit of title-deeds stood on the safnc footing as a 
mortgiv^e by deed. There is now added a similar proviso to section 48 of the 
Indian ^Registration Act, 1908. The limitations to the towns namdd has 
■ notliing to do with the location of the property but has reference oqly to the 
place where the deeds arc delivered. * ff a person delivers ta a .bank in 
Bombay, title-deeds of his property situated in Nasik a valid equitable 
mortgage will be created {CentralBank of India v. 'Nttsseneanji, 57 Bom. 234). 
A deposit of tleeds outside the specified towns will create neither a mortgage 
nor a charge {Kt\’ichadi v. Shix’a, 28 Mad. 54). If A deposits with a bank in 
Thana or Poona, title-deeds of his property situated in Bombay, the deposit 
will have no effect in law so far as the property is concerned. A mortgage 
by deposit of title deeds does not require any,writing. If it is accompanied 
by a memorandum, as is usually the case, it must be registered {Pranjivandas 
V. Chan Ma, 43 I.A. 122). 

Bankers should guard against negligent dealing with title deeds deposited 
with them, because negligence might lead to their rvoitgage being iwstponed 
to a subsetiuent mortgage. V^cction 78 of^ the Transfer of Property Act 
provides tliat:— • , . , 

W’lierc, throiieh frauil, iiiisrcprest'iitation or rioss lu-gloct of a prior mortgagee, 
another person has been induced to ad\ anec money on the security of the mortgaged 
property, tlie prior mortgagee shall be postponed to the subse(iiieiit mortgagee. 

A case which arose iij. India and where two banks were concerned, 
will illustrate the point {l.loyd\i Bank v. P. E. Gazder «£• Co., 1. L. R. 
56 Cal. 868). Guzfier and Company ‘■had dealings with the National. 
Bank of India for a 4ong time and had an overdraft account with them, to 
secure which title deeds of certain properties were deposited with the National 
Bank.* Guzder & Co. alio had an overdraft account with Lloyd’s Bank. 
One of the partners of Guzder 8: Co. asked the National Bank for a return of 
the title deeds, falsely ropresenfing that he desired to sell the property and 
clear the overdraft. The usual practice in.such a case ,is for the pro.spectivc 
purchaser to inspect the deeds in the office of the bdnk’s solicitors. The 
partner, ho\veA'cr, stated that the property would not fetih a good-pficc if the 
intending buyer came to know of the bank’s mortgage and consequently the 
manager handed over the title-deeds to the partner, who on the same day 
deposited the deeds with Lloyd’s Bank, obtaining *a further accommodation of 
five lakhs. It was held dhat the mortgage of the N.ttional* Bank was 
postponed to that of Lloyd's Bank because of the bank manager’s negfigcncc 
in handing over the needs to the mortgagor. 

In the event of such advances, mjide under a mortgage securing future 
advances, the mortgagee can claim priority over a subsequent mortgagee with 
notice of the prior mortgage. By section 79 of the Transfer of Property 
Act, 1882. 

If a mortgage made to secure future advances, the performance of an engage¬ 
ment or the lialanrc of a running account, expresses the maxiniam to be secured 
thereby, a subsequent mortgage of the same property shall, if mad<} with notice of 
the prior mortgage, be postponed to the prior mortgage in respect of all advances 
or debits not exceeding the maximum, tliou,gh made or allo'Afcd wWi notice of the 
, subsequent mortgage. 

Thus, A mortgages his house to his bankers B. & Co., to secure the 
balance of his account with them to the extent of Rs. 10,000. A> then mort¬ 
gages the same house to C to secure Rs. lO.pOO, C having notice of the mortgage 
to B. & Co., and C giving notice to B. & Co. o/Jthe second mortgage. On the 
date of the second ^mortgage, the balance due to B.& Co., does not exceed 
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Rs. 5,000. B. & Co, gubsequentlj^ advance to A sums making the balance of 
the account agafnst him exceed the sum of Rs. 10,000. B. & Co. are entitled 
to priority over C to the extent of Rs. 10,000. 

Classification of legal mortgages under Indian law —^The follow¬ 
ing are the different types of legal mortgages allowed by Ii^an law under 
section 58 o^* the Transfer of Property Act, 1883 as amended by the Transfer 
of Property Amendment Act of 1929:— • * 

Simple mortgage. Where, without delivering possession of the mortgaged 
property, the mortgagor binds himself personally to pay the mortgage-money and 
agrees, expressly or impliedly, that, iii(»the event of his failing to pay according 
to his contract, the mortgagee shall have a right to cause the mortgaged property 
to be sold and the proceeds of sale to lie applied, so far as may be necessary, in 
payment of the mortgage-n)pney, the transaction is caUed a simple mortgage and 
the mortgagee a siiAplc mortgagee. 

Mortgage by conditional sale. Where the mortgagor ostensibly sells the 
mortgaged property on condition that on default of payment of the mortgage- 
money on a certain date the sale sliall become absolute or on condition that on 
smji payment being lh»cle the sale shall become void, or oif condition that on such 
payment being made the buyer shall transfer th5 property to the seller, the tran¬ 
saction is called a mortgage by conditional sale and the mojtgagee a mt^gagee by 
'conditional sale; ■■ 

Provided that no such traSisaction shall be deemed to be a mortgage, unless 
the ^condition is embodied in the document which cITects or purports to effect 
the sale. * 

% 

A mortgage by conditional sale should* be distinguished from a mere 
•ondttional sale, in which case the jstile is complete witl» a condition super¬ 
imposed that, if the vendor rdpays the amount*of tha sale price within a 
certain time, the sale would be cancelled. * 

• • • • 

Usufructuary mortgage. Where the mortgagor delivers possession or expressly 

or by implication binds himself to deliver possession of the mortgaged property 
to the mortgagee, and authorizes him to retain'such iX)Ssession until payment of 
the mortgage-mongy, and to recejve the rents and profits acefuing from the pro¬ 
perty or any part*of such rents and profits and to appropriate the same in lieu of 
interest^ or in payment of the mortgage-money, or partly in lieu of interest or 
partly in payment of the mortgage-money, (he transaction is called an usufructuary 
mortgage «ind the mortgagee an usufructuary mortgagee. 

English mortgage. WJ‘''re the mortgagor bifids himself to repay the mortgage- 
money on a certain dg.tc, and transfers the mortgaged properly absolutely to the 
mort^agpe, but*siibjcct to a proviso that he will retransfer it to the mortgagor 
u,3on payment of the mortgage-ftioncy as agreed, the transaction is called an English 
mortgage. 

Mortgage by deposit of title-deeds. WTiere a person in any of the following 
towns, namely, the towns of Calcutta, JVIadras, Bombay and Karachi, and in any 
other town which the Provincial Government concerned may, by notification in 
the Official Gazette, specify in this behalf, delivers to a creditor or his agent do¬ 
cuments of title to immovable property, with intent to create a security thereon 
the transaction is called a mortgage by deposit of title-deeds. 

From a study of the different kinds of mortgages defined above, together 
with the provisions contained in section 67 of the Transfer of Property Act, 
1882 (IV of 1882) ihe reader will sec that the different kinds of mortgages 
confer differeitt rights on the m(5rtgagee for the realization of the amount 
advanced by him. • * 

Rights mortgagees under different types of mortgages—^T he 
simple mortgage comprise? two contracts: (1) a personal obligation on the 
part of the mortgagor to pay*the debt, and (2) a contract empowering the 
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mortgagee to realize his money by selling the security jvith the leave of the 
court. A simi^lc mortgage does not confer, on the mortgaged;, the power of 
sale and. therefore, he must sell it through a court of law. In the mortgage 
. by conditional sale there is an ostensible sale of the property with a right, to 
redeem the property, reserved to the mortgagor under certain conditions. 
He can only sue for foreclosure and not‘for sale. In a usufmctinyy rnortgage, 
the deli\ ery of posses.sion of tlje property to the mortgagee is a sine qua non 
and the ]>ossession is so delivered with the object that the usufruct of tJic 
property may be utilized by the mortgagee, (rt) in lieu of interest, (6) in'pay¬ 
ment of the priwcipal, or (c) partly jn payment of the principal and partly 
in payment of the interest. A usufructuary mortgagee as sugh can neither 
sue for foreclosure nor for sale, nor is a usufructuary mortgagor personally 
liable to repay the loan, the essence of a usufructuary mortgage being that the 
mortgagee looks to the rents and profits for the satisftiction of his advance. 
The three es.scntials of^an English moitgage are as follows:—(1) That the 
mortgagor should bind liimself fo repay' the mortgage-money on a certain 
day, (2) that the property mortgaged should be treytsferred absolutely to the 
mortgagee, (3) that such absolute transfer should be made subjhct to a 
pro\'iso that the mtirtgagee will rfconvcy the property to the mortgagor, 
upon pa>'mcnt by’ him of the mortgage-monev on the day on which the mort¬ 
gagor binds himself to pay' the same. An English mortgagee can only sue for 
sale and not for forcclo.sure. The rights of a mortgagee by deposit of title 
deeds arc the same as thoso»of a simple mortgagee. 

I.vsL R.VNci' OF ^L’li.DixGs TO BE Moi<TG.VGEi)—^Wlicii the property to be 
mortgaged is a building, irrespective of the /act whether the mortgage i^ 
equitable or legal, the banker should see that the property must be insured 
against fire with a reliably insurance company and the policy assigned to the 
banker advancing the mfincy'. * * 

Right of sale without ?>^ervextiox of the court—A mortgagee has 
power to sell the*mortgaged property in default of pay-ment of the mortgage- 
money, without the intervention ol the court in the folf^wing cases and in nd 
others 

* ^ * « 

(1) W hen the mortgage is an English mortgage, and ntither party is 

‘ Hindu, Mohammedmn or Buddhist; •- 

(2) W hen a power of sale, withgut the intc!!-ventipn of ^h» court, is 
expressly conferred on the mortgagee by the mortgage-deed and 
the mortgagee is the Crown ; 

(3) When a power of sale, without the intervention of the court, is 
expressly conferred on the mortgagee by the mortgage-deed 
and the mortgaged (iroperty or any part thereof was, on the date 
of the execution of the mortgage-deed, Situate within the towns of 
Calcutta, Madras, Bombay, Karachi, or in any other town or area 
which the Provincial Government may by notification in the 
Official Gazette specify in this behalf. 

As an equitable mortgagee by deposit Kjf title-deeds hy virtue of section 
«6 of the Transfer of Property Act, 1882 stands on the same footing as a 
simple mortgagee, the only remedy of the mortgagee is to have the property 
sold by and under the orders of the court. • ^ ^ 

Notice OF SALE---The power to sell, without the 'intervention of the 
court, should be exercised after a notice in )^ting requiring payment of the 
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principal money has. been serv<iri on the mortgagor, and default has been 
made in the payment of the principal money for three months after such 
service; qr when the interest under the mortgage, amounting to at least 
Rs. 500/- is in arrears, having remained unpaid for three months after be- 
ceming d^ie. 

Registvation when necessary —In all tjie above cases of legal mort¬ 
gages, whenever the principal money secured i%more than one hundred rupees, 
a‘valid and legal mortgage can only be effected by registered instrument, 
signed by the mortgagor and attested by at least two witnesses. When deal¬ 
ing with registered companies it is ngeessary that mortgages and charges 
other than those on stocks and shares, on bills of lading, warrants and similar 
documents pertaining to goods; on life policies, and on negotiable instruments, 
should be registered ^ithin twenty-one days after their execution. 

“Tacking" —^Another principle regarding mortgages of immovable 
property which is of considerable practical importance to bankers is the one 
based on the doctrine of^"tacking.” We have seen that.as a general rule the 
priorit)^ ‘of successive mortgages is governed* by the order of time. In 
England, however, a third mortgagee formerly coifld^ain priority over a 
second mortgagee by paying off the first mortgagee and “tacking’’ his third 
mortgage on to the first mortgjfgc. This resulted in the squeezing out of the 
second mortgagee who coyld only redeem by paying off the first and third 
niprtgage. 'J'he doctrine of "tacking” has long s^ce been abolished in England 
and India but the principle still survives in«i modified form in both countries. 

» By* section 79 of the Transfer of Pitiperty Act, if a mortgage has been created 
to secure present and future advances or tlie balance dqc on a general account 
and the maximum sum intended fo be secured is expressed in the instrument, 
the first mortgagee is entitled to tack on future ai^ances made after the date 
of a second mortgage created over the same property, provided that the second 
mortgagee had notice of the first mortgaf^.* This principle is exactly the 
, reverse of the rule, laid down in England in Hopkinsmi v. Rolte (1861), 
9 H.L.C. 514, w'hcfeby the first mortgagee is not entitled to tack after he 
reccives.notice of the second mortgage. The case of Deiley v. JAoyd's Bank, 
[1912J A.C.'TSS, illustrates this distinction. A customer of Lloyd's B^mk 
executed a mortgage of immovable properf^y to secure present and future 
advance^ to be made Jo film by the bank. The custqjner created a second 
mortgage Af the Same property and the second iportgagee gave notice to the 
bank. The bank’s regulation required that in such a case the overdraft account 
should be closed and a new account of the customer be opened. Through 
an oversight this precaution was not adopted and the one continuous account 
was maintained even after notice of‘second mortgage. The result was that 
by the operation of the rule in Clayton's case all the subsequent payments 
made by the customer >^cre appropriated to the discharge of the amount due 
to the bank at the date of the notice of the second mortgage and by the opera¬ 
tion of the rulb in Hopkinson v. Rolte the second mortgagee obtained priority 
over the bank. 

For a (JctailAi and further, consideration of the law of mortgages of im¬ 
movable properties in India, the student is referred to Chapter IV, sections 5S 
to 104 of the Transfer of Property Act,* 1882. 

Life Policies. ^ 

Definition —^A life policy i5 a contract which is entered into between 
a certain person and ai^ insdijince company, tjy which the latter, in ^setucq 
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for either a lump spm payment at the time.pf the contract, of on payment of 
premia for a fixed number of years, or throughout the life of the insured, 
undertakes to pay a certain sum, with or without profits, either on his death 
or on his attaining a certain age. When the amount is payable or^ death, the 
policy is known ^as a whole life policy, but, when the payment is to.be made 
either on the de*ath of or on ^the attainment of a certain age b)! tho insured 
whichever event may hap[)cn earlier, the policy is called an endowment policy. 
Ihe premia may be made payable throughout life, or only for a fixed number 
of years; the latter fonn is preferable, in the case of persons who are in Govern¬ 
ment or other service, the rules of wlych reefuire a person to retire on reaching 
the age of fifty-five or in some cases sixty years. « 


Re&sons for Unpopularity of Life Policies as Securities. 

"A banker should never make any advances upon t^le life policies. 

Life policies have npt been very popular with bankers, as cox'ers for tlieir 
advances, for the following reasons:-- 


Evasion bv insurer p^3R non-disclosurr 


OF 


A MATRRIAL^^ACT—A 
contract qf life insurance is a contract iibcrrimoc fidci, recjiiiring the utmost 
good faith on the part of the assured, who is bound to make full disclosure 
of all material facts within his knowledge, c<iftcerning his life. If there is any 
concealment of a material fact known to the assuijjd, it is sufficient to enable 
the insurance company to aj:oid its liability on the policy. A banker has no 
means of knowing whether the tissured has disclosed all the material facts 
concerning his life, and if the assured hab been guilty of fraud or misrepre-* 
sentation, the banker .stands .the risk of losing hfs money. The Insurance Act, 
193^, by section 45, provides that no insurance policy shall be disputed 
after K has been in force f\^r twe^ years from the date of effecting the iwlicy or 
the ground of any misrepresentation even as to a material fact, except where 
the misrepresentation alleged To»have been made as to a material fact was 
knowingly made by the insured in order ta defraud tlie .insurance company. 


Regular payment of premia required to keep pfiLicv alhvf— Unless 
the life pdlicy has been in existenci; for some years and its surrender 
value is sufficient to cover the advance made by the banker, he has to keep 
•the policy alive in the event or non-payment of pfenya by the assured The 
surrender value of a policy depends upoE the class to whkh it belongs and 
the number of years it lias been in force. In these days, in case of failftre to 
pay the premia some companies oiler to exchange the policy for a paid-up 
one for a smaller amount. Policies, having the non-forfeiture clause do 
not lapse wth the default in the payment of premia, but stand over for 
some period thereafter. Jhe general practice is, however, to make the 
policies non-forfeitablc, if paynnmts cease to be fnade after a policy has 
l^en m force for a certain number of years, usually two or three Under 
• this system, the company agrees to keep the policy alive by automaticallv 
making an advance to rneet the premiums as thev fall due, so long as the 
surrender value of the policy will cover the advance. The atlvanccs thus made 
are accumulated at usually from 6 to 9 pei*cent. interest, and‘are in the 
rmturc of a first charge on the policy.. In the event of failure on the part S 
assured Jo clear the advances so made to keep the policy alive, the iiolicv 
U^mes forfeited to t^h. company on the exhaustiqn of thc^surrender Se 
The Insurance Act, 1938 provides, howevef, thaL in case, premiums ccise to 

iTAe LBhic of liankiftg, by *J. W. Ciilbert.), ' 
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t)e paid after a policy has been in force for two years, and the arrcar in pay¬ 
ment has stO(Jd over for three itionths, the insurer shall serve a notice on the 
policy-holder stating the amount, if any, which is required to be paid by him 
in otder to convert the policy into a paid-up one. The ideal security of this 
.class ish {)aid-up participating policy, in as much as its value goes on increasing, 
with tl*e addition of bonus, without«ny liability as to the payment of future 
premia, if, however, the policy is not a paid-up one, the banker must ascertain 
and satisfy himself that (he premia have botsi paid up-to-date and the future 
premia will be paid to the assurance company, as and when they fall due. 
In case the banker has to pro\ude money for the payment of any future 
premium, the banker will treat it ts a loan to the asstfred, his customer, 
and the banker will have the satisfaction of keeping the security alive. In 
making an advance against a life policy, the banker should get the customer 
to covenant with IJtn that* he will at all times punctually pay tlie premia 
and all other moneys which may become payable to the assurance company 
in respect of the policy and deliver to him, the .banker, receipt for each 
payment of premium at least fourteen days before the expiration of the days 
of graCfct; allowed for the*payment of the same. • Insurance ('ompanies in India 
generally allowed fifteen days of grace for premih payable monthly, and, 
thirty days in the case of quarterly, half-yearly and annual prehiia. Also, 
should the customer default smd the banker elect to pay the premium due, 
the ciMstomer’s account shall be debited with the amount of it and all premi¬ 
ums so paid shall be a charge upon the policy. 

Unsatisfactory nature of eavp relating to assignments— 
13hnkcrs in India do not favour life policies as security for advances also 
because of the unsalisfactbry state of law • relating to the question of 
assignments. In England, if liie banker taking a life policy as security for 
his advance has the jxilicy assigned to him, hlj position is safe provided 
the insurance company has received no intimiation of a prior charge; 
unfortunately for bankers in India priority* is governed not by the date of 
the registration of ^he assignment but by the actual dat(f of the assignment. 
It is therefore necessary that the borrower should be asked to give a letter 
statingtlfat no previous assignment of the policy exists. 

AnsENtE OF MANY FIRST CLASS LIFE OFFICES—^Another reason for the 
unpopularity of life policies as good security was the fact that, uptil about 
seventy vears ago, thfre were few first class life assurance companies, whi^ 
is not the case to-day. Thero arc* to-day many good Indian companies doing 
life business in India and they offer to issue a variety of policies to meet different 
needs and conditions. 

Risk in case of suicide —Formerly, the liability under a contract of 
life assurance was invariably avoided in the event of the assured .committing 
suicide or in the case of4iis death by the hand of justice ; the security became 
useless upon the happening of such an event. Although, in modern times, 
restrictions oi this nature have been modified the banker has yet to be very 
careful about the wording of the clause relating to the same. “One Rowott 
had obtained lar^e advances from his company, and to meet the position, the 
company had taken out with the assurance company, three policies for 
£10,000 each on Rowett’s life. E^ch of the policies contained a elapse, 
‘That thg life assured shall not within six calendar months from the date of 
the policy commit suiqidc, but such suicide shall not affect the interests of 
J}ona fide onerouS holders.’ Rovtett committed suicide within six months of 
the assurances being efiectfed.^ The plaintiff compiany sought to recover the 
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£30,000 under the policies, while the assurqfice compar\y claimed that the 5 r 
, were not liable, because Rowett had committed suicide withfn the period o£ 
six months and the plaintiff company were not ‘bona fide onerous holders'. 
The court gave dgment for the assurance company. The case was' then 
'taken to the Court of Appeal, which confirmed the decision of the l6wcr court. 
From a penisal* of the judgment {Roxt'cH Leaky <5* Co. Ltd.^ v. Scottish 
Provident Institution), (Bankers and Insurance Managers’ and Agents' 
Magazine, June, 1926, pp. 88/',* 888). It would‘appear that the plaintiff 
company failed in the opinion of the Lords of Appeal to substantiate their 
claim against the,as.surance company, not because of the phrase “bona fide 
onerous liolders,” which, it had been stKted in the lower court had no meaning 
at all in English law, but because the plaintiff company were not bona fide 
holders. “They were, in fact, the assured, one pf the original parties to the 
contract.” It thus seems clear that the “suicide” clau^ affects the original 
parties, but not bona fide holders for value. Companies generally make it a 
condition that the notich of assigiiment should be received by them at 
least a month previous to the date of suicide. It cannoi; be too well impressed 
upon the banker that he shfiuld give notice to the company as'sbon as 
possible, af^er an assignment of a life policy in his favour has been made, 
and obtain an acknowledgment tlicrefor. ICxpress provision has been 
made in the Insurance .Act. 1938, that a trlmsfcr or assignment of a life 
policy, wlicthcr with or without consideration, n\iist be in writingi cither 
indorsed upon the policy itjjelf or by separate document, signed by the 
transferor or his agent duly authoaized in this behalf and attested by at least 
one witness; in order"'that the transfer oV assignment be operative against 
the insurer, notice in writing-of the assignment or transfer shall have been 
delivdted to the insurer at his principal place of Imsiness in India. Tire notice 
may bd given by the transff^ror q»’ the transforee, and the insurer is bound to 
record in his Ixjoks such notice when served upon him ^ind give an acknow¬ 
ledgment of the notice to the sl.-nK.ler for a fee of one nipce. From the date 
of receipt of such fiotice, the insurer will treat the assig^jec or the transferee 
as the only person entitled to the benefits under the policy. 

Policies t.\ken for the benefit of f.\.mily— lite policy" isi usually 
taken out by the assured for the express provision of his wife and children in 
\^hich case the policy will not be available to the banker as security, as children 
under age cannot assign. If, however, the policy is taken by the husl>and for 
the benefit of his wife alone,*the policy will become available, if befth sigii the 
assignment. 

Abse.nce of insurable interest —Any person may effect an insurance, 
provided he has an insurable interest in the life or property he wishes to 
insure. Ab.sence of in.surable interest will render the policy void. The Life 
Assurance Act, commonly called the Gambling Act (The Life Assurance Act, 
1774 (14 Geo. 3, c. 48), sections 2, 3), makes the existence of insurable interest 
peccssary for a contract of insurance. It lays down that: ^ 

Xo insurance shall be made by any person or persons, bodies politic or cor¬ 
porate, on the life or lives of any person or persons, or on any other event or 
events whatsoever, wherein the jK-rson or persons for whose use, benefit or on 
whose account such policy or policies shall 1^ made, shall have no interest, or by 
way of gaming or wagering ; and every assurance made contrary to the true 
intend and meaning hereof, shall be null and void to all intents and purposes- 
whatsoever. • 

[t further enacts ;— 

• In all cases where the Jnsured hath an interest such life or lives, event op 
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events, no greater sum shall be recovwecl or received from the insurer or insurers 
than the amount or value of lAle interest of the insured in such life or lives, or other 
event or events. i- 

•Insurable interest explained —^What is insurable interest is not easy 
,to defirte.» "It is clear that the assured must have an interest whatever we 
understand by that term. In order to distinguish the i»termediate thing 
between a -.trict right or a right derived under a contract and a mere expecta¬ 
tion or hope which has been termed an insurable interest, it has been said 
in many cases to be that which amounts to a moral certainty. I have in vain, 
however, endeavoured to find ^ fit definition for that which is between a 
certainty and an expectation, nor ami able to point out ^hat is an interest 
unless it be a right in the property or a right derivable out of some contract 
about the property insured, which in cither case may be lost upon some con¬ 
tingency affecting tlje possession or enjoyment of tlie party. Expectation, 
though founded upon the highest jirobability, is not interest, and it is equally 
not interest whatever might have been thq chances in favour of the expecta¬ 
tion.” His Lordship continued to say, "Considering the caution with which 
the legislature has provided against gambling by insurance upon fanciful 
property, it is certainly desirable that no purely serrtimental interest, such as 
an Expectation or an anxiety, should be made the ground of a polic'y” {Glasgow 
Parish Counril v, Martin (1910) S.C. (J.) 102). In the light of these 
observations by Lord Ehlon, it may be observed that insurable interest is a 
certain pecuniary interest in the life of the person or thing insured. The 
ihsured must stand in such relations witl^ the*subject matter of insurance 
thj^t in the event of its loss, he will sustain some pecuniary loss. It is essential 

that the interest should exist.at the time the insurance is effected. 

• • 

Who can have insurable interest ? — Having seen what is insihrable 
interest, we will proceed to consider the /jiiestjon as to who can effect 
a.ssurance. A person is considered to have sufficient insurable interest in his 
own life to entitle him to recover whatever he may have insured for. A 
wife may insure, and is presumeij to have an insurable interest in the life of 
her husband. In Plic same way, a husband is presumed to have such an 
intercst^in-the life af his wife. A parent has not, by virtue of the relationship 
only, an insjirablc interest in the life of a child. If a parent fs absolutely 
dependent for his livelihood upon his son or daughter, it is presumed that the 
parent has an insurabje ihterest in such son or dau^iter. A son has aft 
insurabfe intercsbin the life of a father who supports him, but not in the life 
of a lather dependent on him for support. A surety has an insurable interest 
in the life of his co-surety to the extent of the portion of liability for the 
debt, and so also in the life of his principal ‘debtor. A creditor has an 
insurable interest both in the life of'his debtor and that of any surety for 
the debt. The limit of the creditor’s insurable interest is the amount of 
the debt together with ihterest and any incidental charges due to him at the 
time when the polic}' matures. A partner has an insurable interest in the life 
of his co-partntr to the extent of his interest in the partnership. • 

Creditor’s insurable interest —Where the policy is obtained by a 
thir^ party, not being a creditor or a guarantor, the policy is void, unless the 
third party lias an insurable interest of a pecuniary nature in the life of the 
insured. A guarantor as well as a creditor has an insurable interest in the life 
of the deb4oi‘ to the extent, as has been said, of the loan made of guaranteed. 
Interest must exj^t at the time^the policy is taken out, although at its. 
maturity it may c»ase to exi§t. In such a case, the creditor or guarantor can. 
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recover the amount of the policy from the c^ompany, even though the debt 
. has been extinguished, when it is usual to regard such cfcditoi* or guarantor 
as trustee for the debtor in respect of the amount. It is not uncommon with 
bankers to take out policies on the lives of customers indebted to them- In 
'general practice, however, the policy is effected by the debtor him'self an^ 
then deposited security with the banker. ^ 

Redeeming FE.virREs of'^ife policies as security —Notwithstanding 
t he drawbacks, life policies arc m'vcrthclcss accepted by bankers as collateral 
security for advances. If tlie policy given as security is that of a company 
of standing, tlie advantage is that, w^th the advent of time, it increases in 
value and when it matures by death as in the case of a whole .Ufc policy or 
by the expiration of a fixed tenn of years or by previous death as in the case, 
of an endowanent policy, the full sum assured together with bonuses, if any 
becomes immediately available. Not infreipiently, the payment received 
from the assurance company more than wipes off an overdraft. Moreover, it is 
a liquid and con\'ortible security, a^ least to the extent of the surrender value 
of the policy, and the •banker always reserves to himsylf the right to surrender 
or otherwise convert it into cfish. Particularly in the case of loan:! {♦ranted 
to parties who ha\'e ffxed incomes terminable at death, the obtaining of such 
a security is a precaution wliich should not be ignored by any banker. 
Similarly, when a hanker deci<les upon an advance to a partnership firm, the 
continued success of which is largely dependent upon the life of one of the 
partners, it is desirable not jnerely as a safeguanl to the banker, but in the 
interests of the other partners al.‘^l), to receive as security a policy on the life 
of that partner, cspedally when no other ^ood security is forthcoming. »■ « 

Preeautions. * * • 

The*following precaution shoyld be taken,by bankers, while accepting life 
policies as covers for ad\ aiices :— 

Status of the Insuranwe^Comrany — The banker .should first satisfy 
himself regarding the financial position of the company which has issued the 
jxilicy. This is particularly neces.sary, in Imlia, whbre many insurance • 
companies have come into existence during the last lifteeiuyears, souie of which 
appear to b*e small fry partaking of the nature of mushroom growfth, with 
slender resources and inadequate e(pupmcnt. The recent insurance legi.s- 
^ation will, it is hopetb ]>lace the hi.surance busine.ss'fa this country on a sounder 
footing, by requiring insurance companiQS tf) make targer,dcposifs*vvith the 
government and to invest their moneys ftiore safely than at present. 
Policies of companies incorporated outside the British Empire may not find 
favour w'ith banks in India, Tirstly because they do not have a true knowledge 
of the security and the financial position of such companies, and .secondly, 
because any political tension between this country and the country of their 
origin may render such pidicies valueless. It may* be mentioned, however, 
that the Insurance Act, 19118 seeks to obtain some control over foreign 
companies also, especially by way of requiring tliem to keep It^rger deposits in 
India, 

Endowment policies FAVouRED—Owing to the fact that people are 
getting increasingly insurance minded, different types of fiolicids have come 
ifito vogue. As a rule, bankers prefer endowment policies to whole life 
policies, as there is a definite maturity date in the case of the endowment 
class. In the case of the whole life policies the banker may have'to wait for 
a long time, before he can realize his advanee from tbe polidy money. 



MISCELLANEOUS SECURITIES 


299 


iNSURABtE interest ne^ssary— The banker should satisfy himself 
that, when a policy is taken out by a third person, he has an insurable interest' 
in the life of the insured as explained above. 

, Policy must be free from conditions restricting assignment— 
The banker should peruse carefully The conditions of the jiblicy and ascertain 
whether ^ nere are any restrictions likely to affect its value as a security. In 
•the case of some policies slich as those of thcTfldustrial type, there is, sometimes, 
a restraint on assignment. 

Extent of advance to hE Mi^iE —Generally, the banker should not 
advance mere than 85 per cent, of the surrender value of the policy. In the 
•event of an endowment policy, which is to mature after a comparatively short 
period, the banker may exceed this limit, particularly when ho is confident 
that his customer vnll continue to pay the premia. The banker should from 
time to time, in his own interests, obtain from the company official quotations 
of the surrender value of the policy. Ordinarily a life policy carries, as has 
been said, no surrcnclec value till the first two or three years’ premia have 
been paid and surrender values often differ from company to company. 

• 

• Admission of the age of the assured —^Thc banker should see that 
the age of the person, on whose life the policy has been taken out, has been 
admitted by the insurance company. If not, he should get the age admitted 
by the company cither by a separate letter, or H indorsement upon the policy 
itself, as otherwise, in the case of the death of Tlie person insured, the banker 
may find it difficult to produce the necessary evidenae for the purpose. As 
a precautionary measure, the banker may obtain a j3irth certificate or a 
copy of the horoscope of the effstomer and forward it to the companj^ with 
the policy, as evidence of the assured's ag^ • • 

Legal assignment of the policy —Frpm the banker’s point of view, 
as in the case of immovable property, it is* preferable to have a legal assign¬ 
ment of the life poljfiy (see Appcildix A, Form No. 32, post). 

EqpiTABLE miTrtgage ON POLICY— From the customer's ppint of view, 
however, the simpler and more acceptable method of charging such securities 
is by way of an equitable ntortgage. The custpmfir deposits the policy, together 
with a written promis<i to assign it at the request of th® banker. In addition 
to its simplicity. The equitable^nortgage has this advantagejover a legal assign¬ 
ment, namely, that upon tlie repayment of the advance, no formal re-assign¬ 
ment of the policy is necessary. As against thege advantages, this manner of 
charging a life policy as a security has certain drawbacks, for instance, should 
the borrower refuse to assign the policy when called upon to do so, the realiza¬ 
tion of the security wdl become cumbersome. The banker has also‘to prevent 
the borrower from assigning the policy to some one else. It is, therefore, 
desirable that the banker advancing money against equitable mortage of a 
life policy, gives notice in writing to the insurance company concerned, that hei* 
is an equitable mortgagee of the policy (see Appendix A, Form No. 32 (6), 
post]. 

Memorandum to be signed By borrower and other interested 
PARTIES —When the banker is satisfied with an equitable mortgage or a legal 
assignment, Tfie should have a memorandum signed by his customer in which 
the latter should Tmdertake to pay the premia punctually and in case of his 
failure to do so, authorize th« banker to pay them and to charge the amount 
.to his account. ,It slidbld alk» be made clear that such payments carry 
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interest, as in the case of the advance. The banker should see, that all parties* 
'having interest in the policy, sign the assignment deed or the memorandum. 
If it is stated, on the face of the policy, that it is taken out for benefit of a 
particular person such as the wife of the assured, she must also sign t|;ie memo¬ 
randum. , , 

When a second charge fs cre.\ted —On receipt of notice of a second 
charge over a life policy deposited with him as security, the banker should 
make sure that the amount of his advance or overdraft against the policy is 
limited to the CNtent of the first charge, or he should require an additional secu¬ 
rity. In such a case if the loan granted by him is repaid, he slipuld not re¬ 
assign the jxilicy to the borrower, but should hold it in trust for the party 
holding the second charge, or c.vccute the re-assigiynent in favour of that party 
(sec Appendix A, Fonn No. 32, (u), posl). « 

Ships as Banker’s Security 

Modern improvements lessen risk —It is not unusual for a bank to 
make advances against the s'ceurity of steamships, although, of sell the 
securities. Hiere is peiiiaps none other than these over which, in a physical 
sense, the lender has less control. But the risks attendant upon naviga¬ 
tion are now few compared to what they were in tlic past. Shylock the 
Jew, in Shakespeare's Merchant of Venice, was pistificd in hesitating to 
advance his ducats to Bassanio against the security of Antonio’s ships and 
merchandise ; and his remarks, “Ships are but boards, sailors but men ; there 
be land rats and watef rats, water thieves “and land thieves, I mean pirates; 
and tlicn there is the peril of xcaters, winds and rocks,” were intended to refer 
to the gangers to flimsy ships of those days, from the vagaries of the mighty 
ocean. No doubt, later scientific inventions and mechaniciil progress have 
eliminated most of the risks froni the forces of nature, and reduced the possi¬ 
bility of the sinking of a ship to a .natter of a very rare occurrancc. 

The follo'.ving are the risks against which a banker lending moneys against 

such securitv must guard himself. 

" • \ 

Risks and precautions.—A ship may be sold to a foreign nation and the 
Registrar of Ships can only inform the lending banker as mortgagee alxiut 
the sale as the fonnerlias no power to stop the sale consequently the banker’s 
security may disappear and the banker may have to fall back on the personal 
security of the mortgagor, from whom he may, or may not, be able to recover 
his advances. • 

Maritime lien —A ship is liable fo maritime lien. It may arise from 
cohision af sea, or it may be in respect of salvage securities. It extends to 
mariners’ wages and also to a master's wages. Lion fhay also be brought into- 
existence by a bottomry bond, which is an agreement by which a master of 
Ihc ship, when at a foreign port in consideration of moneys obtained by him, 
undert^es to repay the moneys on successful termination of the voyage of 
the ship. A maritime lien can be enforced even after the jalc of a ship to a. 
bona fide purchaser without notice (Bankers Advances by F. D. Slead, Second 
Edition, p. 55). • 

Registration of ships —A ship requires to be registered compulsorily 
under the provisions of section 2 of the English Merchant Shipping Act, 1894; 
Ihe Indian law on the subject is contained in tke Registration (Of Ships Act, 
1841, That Act "etjuires a ship in India td be ^gistcred at any of 
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ports of registry (section 2, ibid.) if it is to be deemed a British ship. On 
the registration of a ship, the #cf istrar issues a certificate of registration. 

.Risks of marine policies —^The banker will also have to guard himself* 
against certain risks from which marine policies on ships generally suffer, e.g., 
•he should take care to see that the insurance policies, deposited with him, 
are suffic. 'ntly comprehensive to cbver the total loss, wiMiout saddling him 
with the liability to pay any premium. * 

. Preferential claims against the'ships —^There is also the danger; 
that the .banker may be sometimes deprived of his security, on account of some 
preferential claims against the ^ips, ijamely, the claims of.thc captain and the 
crew for salaries, the claims of the merchants for the merchandise in case 
of its loss, and the claims in respect of debts incurred by a ship in a foreign 
country. The last ^f theso may cause the attachment of a ship at a foreign 
port and the banker may be left in a position far from enviable. 

Depreciation —Although it is often, said that a ship will always sell at 
"a price,” the lending banker cannot afford to overlook the question of depre- 
ciatiem.* He should ba'^se his advances on the^stimatd of a competent valuer. 
Looking to the wasting nature of the security and* the short span of its life, 
th'c banker should, for his own safety, try to reduce, ydar by year; the amount 
of the advance against a ship» 

Registration —^Tho, banker has also to ascertain that the vessel, pro¬ 
posed to be mortgaged is duly registered, and that there is no prior charge 
on the register. Changes and alteratioss effected in the ship, or in its 
otvncrsliip, subsequent to its reigistration, require Us registration de novo 
according to section 21 of tlie Indian Registroy^ion of^Ships Act, 1841, which 
runs as follows:— * • 

Resignation de novo. If any ship or vtftscl, a&cr she shall have been I’cgistercd 
pursuant to the flirections of this Act, shall in any manner whatever be altered so 
as not to correspond with all the partic^lats contained in the ccrtilicatc of her 
registry, or if any alteration, shall take place in the ownership of any ship or 
vessel, or of Any share or shares thereof, in such cases such ship or vessel shal 
be registered de novo in manner hercinlreforc required as soon as she returns to 
tlie*port to which she belongs, or to any other port within llritish India, on 
failuro whereof such ship or vessel .shall be deemed to be a shfp or vessel not 
duly registered, and any person making use of a ccrtilicatc for the purposes of 
any ship or ve.sscl wilts'll has been granted^n respect of the same, after the sape 
ewg^t to ha^e beeif registered de novo, shall be liable on cdhviction, before any justice 
, to a penalty not excecding,five*thousand rupeea recoverable as aforesaid. 

Mortgage of moke than half of the shares in a ship necessary 
to ortain control —A banker should also set that if he is to have control 
over the management of the ship, more than half of the total number of 
shares in a ship are pledged with him. In case the ship is .owned by a 
company registered imder the Indian Cfimpanies Act, 1913 the banker 
should satisfy himself as regards its borrowing powers and take the 
necessary stQ}is for the registration of charges, as required by the said Act. 
Notwithstanding all the risks stated above, bankers do occasionally advance 
mofteys against ships or vessels, when the customers are of sound financial 
standing aftd good reputation. • 

• • 
Book P/ekts as Banker’s Security. 

Rating of • book • debts security— Bankers’ advances to their 

customers are sometimes soqpred by the assignment of debts, due or accruing 
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due to the latter. The assignor may have to receive money for goods sold or 
services rendered to a certain person, or mofifcy may l>c‘ due him under 
oa will. It is unusual for bankers to make advances against the security of 
book debts, as such transactions carry many risks. Moreover, bankers do 
not like to be placed in the position of debt collectors. An assignmert Of debt 
strongly suggests ijnpecuniosity. However, when the banker is satisfied both 
as to the validity of the claim and the solvency of the party owing tfie money, 
he may accept tra<le debts, particularly in the case cf a company, by way of, 
a debenture, giving a tloating charge on them as security for an advance. 
Bankers, in certain circumstances, take an assignment on moneys, payable 
from a s})ecial fund, such as a legacy uader a will, or interest in a trust. It 
is understood that during the last war, banks lent freely against payments 
due on account of government contracts and the same practice holds good 
during the present war. The following features of this-security will be of 
interest to bankers :— 


Assignment of book debts recognized bv equity —Since the common 
law, apart from the cVistonis of the law merchant, did not recognize the 
transfer of a benefit of a contract which was still executory so far as the 
assignor was* concerned! or rights of action arising from it, the assignee could 
not sue upon it in his own name, and used the assignor’s name for the 
purpose. The common law rule is sometimes expressed by the phrase, “A 
chose in action is not negotiable.” Its assignee had to acquire tlie right of 
action by means of a sub.stitutt'd agreement. I'lius, if A desired to transfer 
the amount due to him from B, ot' C, it was necessary to have the contraet 
between A and B substituted by a new contract by which B was to undertake 
to pay tlie amount to Cf Equity, however, ])crmittcd the a.ssignmcnt of such 
rights which were in respect of definite sums of money. 

Recognition of assignment by statute law— Section 25 of the 
Judicature Act, 1873 (36 & 37” Viet., c. 66) legalized an assignment 
of “a chose in action” including book debts. It declared that if a transfer or 
assignment was madti in writing under the hand of the assignor and an express 
notice thereof.was given in writing to the debtor, the transfer passed the right 
to receiv e the debt, or the “chose in action” as it is called, to the 'assignee in 
law as well. The transfer took efhet from the date (ftthe notice and confirmed 
all the legal rights and remedies of the assignor to the a.ssignee, against the 
debtor. The ptjsition lias smee been modiliec^. in England by the lav" of 
Property Act of 1925 (15 Geo. 5, c. 20), which makes the transfer effective 
from the date of its execution, o,s distinguished froili the date of notice. 

I.ndian L.\w—I n British India, it isTawful to assign “choses in action” 
which are Ircre called “actionable claims” to anyone, except to a judge, a 
legal practitioner, or an officer of a Court of justice (sections 130 and 136 of 
the Transfer of Property Act, 1882). 

• • 

Form of ax assignment —The following points in connection with 

assignments of an actionable claim require consideration. An assignment 
must be in writing signed by the assignor. No particular fonn is-necessary, 
provided that the intention to pass by assignment, the interest of the assignor 
to the assignee, is clear. An assignment may be in the form of an order 
addressed to the debtor, authorizing him to pay the assigned debt to the 
assignee, but, where the debt assigned is se<?ured by a promissory note or a 
bond, the writing must appear on the note or bonfd'itself. 
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CoNsiDEijATiON* NOT ESSEyTiAL—Consideration is not essential to the 
validity of an assignment, it may be by way of gift. A debtor is entitled to 
valid discharge by payment, upon direction from his creditor to a third party 
of the debt, irrespective of whether there was consideration for the assignment 
hr not, as netween such third party and the original creditor. 

NdTIc : OF ASSIGNMENT TO THE DEBTOR JIECESSARY —5n ordcr tO make 
the debtor liable to the assignee, it is essenj;^! that due notice of assignment 
be .given to him (sections 130 and 136 of the Transfer of Property Act, 
1882). Ij: needs no argument to say that the original debtor has to 
be informed of the assignment in ordar that he may tender payment of the 
debt due from him to the assignee. The interests of the assignee also require 
that the debtor be informed of the assignment to him of the debt, so as to 
prevent the debtor fgom pa 5 dng the amount to the assignor. The validity of 
the assignment does not, however, depend upon due notice being given or 
not. But to be on the safe side, it is desirable th 3 .t the banker who makes 
an advance against book debts should obtain an undertaking from the 
customer that he will ply over to the banker qpy amoilnt or amounts he may 
happen to receive in respect of the debt or debts assigned. 

Assignee’s right subject to eqiAty —Tt must l?e stated in conclusion 
that the assignee can only starftl in the shoes of the assignor and cannot have 
better rights than those ^hich the assignor possesses. For instance, if the 
debtor has a counter-claim against the assignor, the right to receive the 
amount of the debt assigned will be subject to such claim, notwithstanding 
that the assignee had either no knowledge of the sam^;, or, the assignor defi¬ 
nitely stated in the agreement of assignment, that no claim would be 
raised against the assignee (section 132 of the Transfer of Property Act0l882) 
Similarly, a general assignment, of book de^ts bj» a person is void against a 
tnistee in bankruptcy, as regards any debts not paid at the commencement or 
the bankniptcy, unless it has been registereci a bill of sale. 

Debenture as Ba^iker’s Security.* 

Definition —^^^cording to R. S. T. Chorley (Law of Banking, p. 274) 
“debenfure jis the name given to the document by which a limited company 
acknowleges receipt of money which it promisos to repay with interest at a 
future date (usually fixed^*and mortgages oi* charges its assets as security fqr 
its borrflwings.” • A delienturc is generally issued by an incorporated company 
though an unin cor j)o rated body such as a club,* or an association may also 
issue such a security (sec Appendix A, Form No. 4, post). 

Main clauses of a debenture —A debenture should provide for pa 3 nnent 
of the money obtained on its security, except when it is made irredeemable. 
It should also provide for the payment of interest. The document usually 
confers a charge, thougli this requirement is not essential. 

General —In the case of a debenture issue by a company, reference 
should be made to the resolution authorizing the issue of the debenture. Ii! 
may. be drawn either in favour of the bank or its nominee who will hold it in 
trust for tlic.banl?, or it may be jn blank. In the last case, it becomes payable 
to bearer. The debenture may be for a definitely stated sum, or it may secure 

• For tin Mluminating and detailed treatment of the subject, the reader is referred 
to the report of the lecture on the Leg^ and Practical Aspects of the Relations of Bankers 
with Limited .Companies published in the Journal of the Institute of Bankers, April, 1939,. 
pp. 162—178. _ • • 
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tlie balance of an account, including advances to be matle in future. When 
a debenture is issued for a fixed sum it can 'oc more easily stild than when 
* its amount is not fixed. The debenture is generally expressed to be payable 
on deiuaiul and provides for either a fixed rate of interest, or a fluctuating 
rate with a minimum to be payable quarterly or half-yearly. ' Tho- company 
issuing the debcitlure usually charges, us security, all its ^undertaking and 
property present and future. '' 

t . C 

Provisiox kok I'lxi n .\xi> I'loatixg c'iiakgi:.s —Among the oilier 
conditions, there is a pro\'isiou making the debenture a first charfre on the 
undertaking and the pr»q)erty of the company, and also constituting a fixed 
charge on certain properly described therein. The debenture contains a 
cinenant made by the ci)inpany not to create any further mortgages or 
charges on its undertaking or pr<»pcrty, which wtKild rank either side by side 
or in front of the debenture. I'hen a demand in writing, on the part of the 
holder of the debenture, is stipulated as one of the conditions for its repayment. 

Exkdrckmeni' i)F. Tin; sKruKiTv—The other important clairses in a 
debenture are those dealing wi^h a bank’s power to enforce the secuviLy not 
only by exercising the power of sale as mortgaf^ees conferred upon the trustees 
for the debenture holder in respect of’ assets specifically mortgaged, but also 
by the appointment of a receiver. The lattin'course is important when the 
company is di.ssipating its licpiid assets to jirevent which the tmsfccs must act 
quickly. If the di'benture is repayable on dem.Tiid it is not necessary to state 
the other events such as presentat: m of a petition for the winding uji of the 
company, or the levying of distress or execution upon any of the jiropertics 
of the company or the company entering into arrangement or composition 
with its creditors ; usually banks have such events put down even in the case 
of debentures repayable on demand. 

Reci'-ivkh’s PowicRS TO lu; vxTE.xsiVE—It is desirable that the receiver’s 
powers should be such as to meet tlie various circumstances and contingencies 
which mav arise. Some of the more important powers tire to manage and 
carry on the business ,ind raise money for the purpose ; to/;ompromi.se claims, 
to appoint agents, officers and tenants, to let the fieehold property*and to 
sell the as-jots, 

Mi:.\ioR.\XDf.M OF DKFosiT —A debenture for a h.xed sum is generally 
deposited, together with a memorandum signed by an officer or offli.ers ot the 
company duly authorized on its behalf. The object of the memorandum is to 
make the debenture is.'iued.for a definite sum, available for a fluctuating 
advance by way of an overdraft or a loan ; it links the debenture to the com¬ 
pany s account with the banker. This fias the effect of enabling the banker 
•to sue the company on the overdiaft, as apart from the debenture. 



CHAPTER XIV 


SUBSIDIARY SERVICES 

• k 

Tiie.r nature and utility to the ’community —^As stated in the 
' opening chapter of this* book, the moderfi joint-stock bank has to perform 
not only proper banking functions, but also those which arc more in the 
nature f)f services undcrtakeni with a view to increase its utility to the 
community. From a mere deposifory of surplus cash it has gradually 
developed into an institution, which provides for practically every financial 
requirement of commerce ^nd business as well as of the general public. The 
modern bank lias ifiiade itself indispensable not only as the custodian of 
deposits of surplus balances of the community, but also as a repository of 
financial advice and commercial information. It' gives advice to investors, 
buys and sells securities on their behalf, helps govcrivnents and corjiorations 
in rafsihg loans, provides financial aid to indfistries, acts as an administrator 
of estates, docs the business of trustees, executors, aijd adminisf,rators under 
a variety of conditions involving the custody and use of trust funds, acts 
as guardian to minors; it als6 makes and receives jiayments on behalf of its 
customers. All manner,of services for which integrity and comiietency arc 
.essential come wntliin the purview of the modern bank which has, to suit 
changing conditions, evolve itself into ai# institution quite different from its 
h'limble parent, the deposit bankTif a century ago. 'Wie child had to outgrow 
the activities of its parent,* not only from its •desire to increase its utility to 
the community, but also on account of the struggle for existence \^iich is 
the keynote of modern civilizadon. In this short chapter, we can bift discuss 
briefly the principles of law and practice governing these many subsidiary 
functions of a present day banking instikrfion. 

• • 

These several services may be classified broadly into :— 

i(«f Agency services ; 

(ft) 'Miscellaneous or general utility scrxiiccs. 

Agency services. • 

# • 

Besides the collection and payment of cheques and bills, the modern bank 
acts as a special agent of .its customer in the, performance of the following 
functions:— 

» 

(1) Payment of subscriptions, ]rremi.a (-ee Appendix A, Form No. 7 

post), renjts, etc., and collection of promissory notes, coupons, 
dividends (see Appendix A, Form No. 8, post), .salaries 
joensions, etc. 

(2) Purchase and sale of stocks and shares ; 

(3) Actiiig as trustee, executor and attorney ; 

(4) Serving as correspondent and representative of its customprs, 
^ ^ other banks, and financial corporations. 

Payments aj^d collections— When a person makes pa 5 ments in respect 
of subscripjtions, insurance ^premia, rents, etc., or receives salary or pension 
'Or moneys due on progiissol^; notes, coupons, dividends, interest warrants. 
20 
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rents, etc., he generally entnists the work to ];»is banker. It will be seen at 
.a glance tliat those hinctions, which a modem banker usually undertakes to 
perfonn on belialf of his customer, are similar in nature to the payment and 
collection of che(iucs, a function which the banker is legally bound to perform 
for his customers. These services earn for the banker not only a small ‘ 
commission but also the goodwill of his customers and arc thus an important, 
though indirect, asset in promoting the business of tlu' bank. In cither case, 
the banker acts as an agent of his customer. Aloreover, it will mean 
unnecessaiy expense to a customer to emi>loy a separate agent for this kind 
of work, when his b,inker is prepared to do it' for a nominal charge.' Before 
taking upon himself these duties, the banker will, lunvover, be v'cll-adviscd 
to insist upon ha\ing from his customer, a clear mandate containing the 
necessary instnictions empowering him to act as his,agcnt ip these matters. 

I 

Banker's Liability Limited. 

In actual practice, a liankcr generally informs his customers whenever 
he makes or receives aiiV payment in their beh.'ilf in > accordance with„their 
instnictions. But even if .he ga‘ve no such intimation, the banker would still 
escape liabilky if his action resulted in loss to his customer, provided, of cours(‘, 
the banker has always acted bona fide and accon^ing to the customer’s standing 
instnictions in the mandate. For instance, if .1. a member of the royal 
Western India 'I'nrf t'lub, in.strncts his bank in Bombay to pay his annual 
subscription to the Club, the bank will not be liable for making payments, 
even after A has ceased to be a member of the club, if A has failed to cancel 
his standing instniction'in this respect to the bank. Similarly, if a customer 
has a.sked his bank to pay on his behalf a certain sum as premia on his insu¬ 
rance policy, and debit the amounts so paid to his current account, the bank 
cannot l3e held liable, if it is found^later on, that the amount so paid was more 
than the amount due to be paid^. provided that the excess payment was due 

to the wTong instnicfions on the patt of the customer. 

« 

"•I 

Non-liability in case of ambiguous instructions. 

If the customer’s instructions h.ippen to be in such uncertain tcims as 
to yield two diUcrent meanings, and the banker puts on them a meaning in 
the belief that it was the meaning' tlu‘ customer mcient, and in good faith and 
w’ithout negligence adopts and acts upon it^ then, it will not^ be oppn* to the 
customer to repudiate the banker’s action as unrliithorizcd, on the ground that 
he (the customer) had intended the instnictions to convey the other meaning 
to which they were equally susceptible. In such cases, the banker cannot be 
blamed, as the mistake, if any, can be attributed to the customer's negligence 
in giving vague in.stniclions. 

« 

Having stated the fundamental principles governing the banker’s position 
as agent for his customer, we propose to examine his position with regard to 
fhe making and receiving of payments of instruments other ‘than cheques 
and bills. 

Promissory xoti:s —By section 4 of the Negotiable fnstnitnents Act, 
18^1 “a 'promissory note’ (see Appendix^A, Form Nos. 24, 24 (a), 24 (b), 24 (c), 
24 (d), 24 (c), post) is an instrument in writing (not being a bank note or a 
currency m-te) containing an unconditional undertakiijg, signed by the maker, 
to pay a certain sum of money only to, or fo the order of, a certain pe rson,. 
or to thebearer.of the instnimept." , 
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It will be noticed from tl^J above definition, that promissory note is 
distinguished tl-om a bill of exchange only in that while a bill of exchange is > 
an “order to pay,” a promissory note is an “undertaking or a promise to pay.” 

It foftov^s, therefore, that the maker of a promissory note is primarily liable ^ 
on it, liJke* an acceptor of a bill of exchange. The promise to pay may, * 
however, be in the form of a letter, or in any other form, fulfilling the 
requirements of the .section quoted above, A mere acknowledgment of a 
debt, without any indication of the intentiorf or promise to pay on the i)art of 
its maker, cannot be regarded as a promissory note. For instance, a piece of 
paper with the words, “Mr. K. C. Fuij, I.O.U. Rs. 2,000,’i is not a promis¬ 
sory note, even if it was duly .signed and stamped. Nor can a promise to pay 
an indefinite sum of money, or an undertaking to pay a definite sum of money, 
subject to a condition, the Jiappening of which is uncertain, e.g., “On the 
mari-iage, on the rccftvT.ry from illness, or on the death of Mr. So and So,” 
be regarded as a promissory note. However, it is not necessary that the 
amount .stated should be in tcims of tlie Currency of the place of payment. 
To state the place of cxcfulion is not e.ssential for the validity of a promis.sory 
note, although it is de.sirablc to do so. At afly ra^e, when a note is made 
payjible at a particular place as for example at a particalnr branchtof a bank, 
presentment, at that branch, is necessary in order to render an indorser 
liable. 

Wlien promis.sory notc^ arc made payable at a bank, the banker is justified 
it> paying them when due, and debiting their amounts to the maker’s account. 
The banker should, nevertheless, J:)e careful in the matter of indoreements 

* in the case of promissory notciimadc payable to the order of a specified person, 

as the protection granted to the paying banker by'sectiorf 85 of the Negotiable 
Instruments Act, 1881 does not extend to promjgsory notes bearing jforged 
indorsements, * * • 

As a promissory note is a negotiable instrument and in view of the fact 
that we have alreacW dealt witl\ questions pertaining to*negotiable instru- 

* ments, the liability ftl the parties to a negotiable instniment, ruUs relating to 

their preseotment icr acceptance and payment, their delivery to custcuners for 
purposes* of pegotiation, their completeness, their liability to Stamp duty, 
etc., it is unnecessary to dilate on them here. ^ • 

CoufON.s AND THF.SR COLLECTION —The woi'd “coupon,” whicli is derivetf 
from the French “word Cottper^ to* cut, literally cneans a piece cut off. It 
is used generally for an interest warrant, and sometimes for a dividend 
certificate relating to debentures, or bonds, or shares, which are in the form 
of bearer .securities. As a company issuing such a security cannot know 
exactly, who is holding the security at the time of payment of interest or 
dividend, it attaches to^the security, a sheet of coupons, each be'aring the 
number of the security to which it relates, and the period to which the 
interest or dividend, represented by the coupon, pertains. Sometimes the- 
sheet of coupofis is not attached to the security, whether bond or debenture. * 
Thes^ coupons are cut off when due, and presented for payment to the 
issuing company, •or government, or its bankers. When dates of payment 
are not fixed, as is usually the’case with the ordinary shares of mining or 
other trading corporations, they are ahnounced in the press. In presenting 
coupons fciT payment, it is customary to complete a listing form and to leave 
the coupons at the paying office fgr three or four days for examination, after 
which period the amount djie, less income tax, is paid. Bearer securities, 
without coupons, arc not considered as good delivery on the London Stock* 

a • 
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Exchange, and the coupons should not, t^jercforc, bo detached from the 
bond, debentures, or shares. When the last coupon-is detached, the part of 
the sheet, niiich still remains, is known as the Mon, and which is utilized for 
g('tring a fresh sheet of coui>ons from the body issuing the debenture. . Coupon 
sheets do not, soipctimes, cany a /a/ofi, in which case, the holder of f'li&security 
has to write to the company fo^' a fre.sh slicet of coupons. r 


In the case of bonds or clefcontures of com]5aifxes, not paying dividends 
or interest at fixed dates, the banker, when entrusted with the collection of 
the relative coupons, has to keep his eye on the advertisement columns of 
newspajxers, in order that he may pixAnjxtly present them for collection upon 
announcement of dales for the payment of tlu' divid.end. It is usual for 
bankers entrusted with the collection of coupon> to enter tlieir full particulars 
in a coupon book, and where given, the respective date.^ of their payments in 
a diary. As the English law recognizes that couixons can be effectively crossed, 
it may be reasonably ju'c^iumed tliat their crossing is likely to be upheld by the 
Indian courts also. , 


'I'lie collecting banker should not. as a. rule, credit his customer with 
the value bf a coupod, particularly t>f one payable in a foreign currency, until 
he receives advice of the net amount realize^i, for the simple reason that it 
cannot be readily c.dculated, not only on ai’count of differences, in income-tax 
deductions, but also because of the fluctuations "in the rates of exchange. 


When a cotipon is payable (“n more than one country, the customer has to 
give instructions as to whether he wishes jiis b.mker to collect the amount or 
sell the coupon as a biA of exhange payable in the.other cotiiitry. 

?n the event of the loss of a eonpon, ‘the banker collecting it, should 



infonn the paying banker,*so tli^_it the lattorjnay be juit on iiKiuiry as to the 
title of the persi-n pnscnting it, and thus slop payment being mad(i to a 
wrong person. In case the paying banker is unable to fix the person entitled 
to receive paymeirt, he m;iy institute an interjxleader suit, to en.ible tlie court 
to decide, as to who is the ])arty lawfully entitled to receNo the money. 


Postal.^ oKDF.Rs —A postal order is an order of the postal <UT.artment of 
a country autlioiizing the payment of the amount stated on itr face :it any 
jMxst office of the country or kny,other axuntry wi^h wliich ther«' is an arr.inge- 
ment for the same. •Tiiese orders are issued hxr facilij,atmg the remittanee of 
.small amounts from one p:uty to anotlnu* in tiie same coutitrv sometimes 
they are Used for transferring small sums of money from one country'’ to another 
at a small cost. The pnrcluiser of such an ordi;r.is lecoinmeiuled to fill in the 
name of the payee as well as the n.ime of the post office where the payment of 
the order is desired to be made but this is not compulsory. He may cross the 
postal order, in which case the payment will be m.ad(‘ only through a l)ank 
which signs on bclialf of the jx.iyco. The banker should ordinarily get his 
customer’s signature on the postal oider so as fo avoid complications in case 
* his customer’s title to the postal (xrder is defective. Unlike Muiglaiid where 
protectifxn has been given to the l)anker collecting sucli orders, by section 25 
of the Post Office Act, J908 (H Edw. 7, c. 48) bankers in India,arc, in onr opinion, 
at a disadvantage in this respect. * * 

Collection of dividend and 'intekest warrants—A dividend or 
interest warrant is an order, issued by a joint stock company Ind drawn on 
its bankers for payment of the specified sum of rnonfey to tkc registered holder 
, of one or more of its sliarcs or debentures. xVcording to the Indian usage, 
such warrants are ^cated jhst like cheques,' when* they are drawn in con- 
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formity to the legal definition of a cheque. When issued in receipt forms, 
or when they, arc drawn upon* a party other than a banker, they are, 
liable to a stamp dut5' of one anna, for sums exceeding Rs. 20. When 
a dividend warrant is made payable to several persons, the signature of 
one of them is generally accepted as sufficient; but, in the case of an. 
interest Warrant, the signatures of all ^re necessary. A banker, as a rule, takes 
the sarfie ptecautions in the collection and payment of these warrants, as 
it^ the case of cheques. WJien a dividend or pterest warrant provides a special 
place for signature, the holder of the relative share or debenture must sign in 
that plact^ and in no other. When dividend or interest is paid direct to the 
banker, he has to discharge the warrant in the required maflner. E\'en when 
it is made Y>fiy‘>-hle^ to R. C. Dalai or bearer, it nevertlieless requires 
R. C. Dalai’s discharge. Unless authorized by the company on whose behalf 
the pajnncnt is madc^,a per procuration .signature is not accepted. Section 97, 
clause 3 (d) of the Bills of Exchange Act, 1838 (45 & 46 Viet. c. 61) 
authorizes the application of the pro\ isiqfis of the. act relating to crossed 
cheques to warrants for the payment of dividends, con.seqiiently, then, such 
warranis,can be crossed* in Iriigland. Althougii there fs, in India, no statii- 
torj'’ provision made in the Negotiable Instruments'Act, 1881 corresponding 
to 1*he provision in the Bills of Exchange Act, 1882, fti respect of dividend 
warrants, courts in India, however, are likely to extend the privilege of 
negotiability (o instruments like dividi'ud warrants which arc negotiable by 
the custom or usage of tluf trade, 'rinrs in a Calcutta case {Anglo India Jiile 
Mills Co. Omodc Midi 38, C.al. 127) th^ titl® of a person holding pakka 
^ delivery orders of jute by indonsonjont was held to be ^'alid. 'I'he courts are 
likely to reipiirt' that an in.stjiiment, to be deemed a negotiable instnunent, 
should be drawn in the form of» a negotiable security* for a certain sum ot 
money or repre.senting a certain sum of money c^d rendering it cap^^blc of 
being sued on by the holder of if pro Icmporl^hi liiS own name, that is to say 
the title to which could jia.ss, by the cuslom of,the trade, to the holder in due 
course by delivery or by indorsement and dtlivery, as the.case may be. As 
• under the National i^ebt Act, 187t) (33 A 34 Viet., c. 71) the term “dividend" 
W'as used in respect^if interest on British Government stock, such \varrants 
were co’^ered by the section referred to abov’e, although interest warrants arc 
apparently outside this category unless they arc in the form of a cheque. 

Sal.'VKIES, pkxsions aSI) Ki'.NTs — Ill moobm times §ome customers, suclf 
as goveT^niicnt oSiem s, authorize • their bankers, to draw their salaries or 
pensibns on their retirement. This is done by the officer in question making 
his salary, or pension bill pay^ible to his banker, so as to enable the Accountant 
General of the administration concerned to issue the cheque in respect of 
the salary, or pension, in the name of the banker. It is a convenient 
arrangement, particularly if the officer happens to be away from ‘his head¬ 
quarters, either on toui* or on leave. The banker is expected to use due 
diligence in the discharge of his duty. Bankers generally tlo not undertake 
the collection »f rents, unless they are to be collected from first class parties, 
involving no special trouble. 

fn the abscrtfc of any special instructions, the banker is presumed, in 
case of emergency, to have autfiority to exercise his judgment in protecting 
his principal from loss and to do all suclf acts, on the latter’s behalf, in the sanie 
manner aaaman of ordinary prudence would do in his own case, under simi¬ 
lar circumstances, (section 189 o| the Indian Contract Act, 1872). Thua, 
for example, when some coupons are lost, the collecting banker, m exercise of 
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tills statiitorj' authority conferred on an agent, should without waiting for 
the customer's instnictions in this behalf acf as in a case of emergency, and 
iinmcdialcly apprise the paying banker of their loss. Later on, he may ask 
the ciisttuner liiinsclf to take steps against the thief, or any other person, 

• liable to account for the payment made thereon. The use of his discretioji 
vill be judged, wot merely from the rosult of his action, but also from the 
intention at the back of it. l*f the banker has acted in good faith and with¬ 
out negligence, he cannot be heidliable for any loss resulting to his customer. 
It is desirable, however, that the banker should obtain the customer's ratifica¬ 
tion as early as jio.'-sible. ^ f 

I’UKCHASE /VXD s.vLE OF sTOCK^ AND SHAKES —Ill buying and selling 
stoeJes and shares on behalf of his customer, the bankcc’s position is that of 
a special agent of the former. Conseiiuently, hp is bound to act in strict 
confonnity with the customer’s instructions ami must follow the usual course 
of business essential for these operations. In other words, he should take 
eveiA' jiossible care in tlte discharge of his duties in this capacity and should 
do his best to protect his customer’s interest, lie .should, for in.stance, act 
with promptitude in placing*the order with the broker when bifying and 
forwarding to or hohUng for his customer the nece.ssary documents of l;itlc, 
or in receiving and placing to the credit of his account the sale proceeds. 
He should also make sure that he receives hr gives delivery of the proper 
securities and that he pays or receives on behalf yf his customer, the con'cct 
amount in respect of eac^ .such transaction. While taking delivery ,of 
securities on behalf of his customer, the banker should satisfy himself that 
the transfer deeds ami the relative securities are in order. lie will be liable* 
to make good any lo.ss arising from his negligluice in connection with such 
a transaction {MaiichuhJuii v. loti, 20 Bom. 630). 

Ihntks ill Iiuliu lint '/lu'inbii's nf the Stock Exchange. In most of the 
western countries, c.g., (iennaii;-, France, Holland, Italy, etc., every important 
bank is a member of the local ?ltock exchange and thus not only promptly 
carries out its customer’s ortUrs for the purchase and &Alc of stock exchange' 
securities, but also keeps the market active. This is nyt the case in India, 
where the banker fonvards his customer’s instructions to a broke*!: and if 
they vary from those given, to the banker he is liable to the customer for 
^ny loss he suffers thereby as w€ll as to the brokA*if the transaction does not 
happen to be authorized by the customer. Again, if the ^ankcr^acccpts the 
broker’s cheriue in payment for securities solfl, he will be liable to his 'custo¬ 
mer should the checpie be subsequently dishonoured, when the responsibility 
for the reimbursement of tl*e customer will rest‘with him. Such a difficulty, 
however, is not likely to arise when the broker and the customer have their 
accounts witli the same banker. 

Need for obtaining precise instructions. Bankers safeguard their interests 
by insisting on the customer giving precise instructions regarding the sale 
• or purchase of stocks and shares. A special form is used fbr tliis purpose, 
on which the customer is required to give full particulars of the securities, 
the limits if any within which they are to be sold or purchased, and, in the 
case of registered securities, full details as* regards the name,* address and 
•dbeupation of the person or persons ih whose name or names they are regis¬ 
tered, when they are to be sold, or the name, address and occupation of the 
jiarty or parties in whose name or names Jhey are to be registered after they 
have been purchased; (see Appendix, A, Form l^o. 42, post). 
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Authority to dehit Customers’ Accounts. As a rule, banks require their 
customers t® send with tlicii»* orders for purchase, a duly signed authority 
allowing them to debit their respective accounts with the purchase moneys f 
failing which the customers’ cheques for the amounts must be obtained before 
the transfers are duly executed. All orders issued to the brokers are recorded 
and ktjpt handy for reference purposes in a special rcgistc^ of stock and share 
transactidhs. . 

Practice regarding * brokerage. The •ffractice in western countries is 
that the banker makes liis profit on these transactions by dividing the 
commission with tlie broker—.which fact is required to be clearly indicated 
on the broker's contract note. Ah Indian banker, on the other hand, 
generally makes a. small charge in addition to the brokerage allowed to 
itock-brokers. According to the practice of the members of the Bombay 
■^tock Exchange, irfie brolccrage is sometimes included in the rate given in 
the contract of purchase or sale of stock exchange securities. I'lie Indian 
[iracticc should be discouraged in the interests of the investing public. In 
order to enable the establishment of a practice whigh would emjdiasizc the 
lega> position that a broker is only the agent of a constituent, the Mori- 
ion Stock Exchange Inquiry Committee (1937) recomgiendcd thaj: the issue of 
ajjency contracts, showing clearly the amount of brokerage charged, should 
be made compulsory. • 

Xdvice about investments. ICntering into stock and share transactions, 
on behalf of the customer, must be distingui.shed from the making of invest¬ 
ments at banker's own discrct^ui. As already stahid, the courts have so 
lar held that the busincjss of a banker is not that of an adviser foi 
investments. It has, how'evw, become for him a Simmon practicc»to give 
such advice when asked for. According to Sif John Paget, if it ,is usual 
for banks to share in the brokerage, tlieixf appears to be no reason why they 
should not also undertake some part of, a share-lirokor’s duty, namely, 
advising about investments and thcrefoid it might reasonably be considered 
incidental to th 4 * rclationshiiJ between a banker and his customer 'and 
con.secniently a Ujirt of the banking biisine.ss. As it has bcei^ presumed 
throughout this volume that joint stock banks or their managers do act in 
good faitlf, the only risk a banker may incur, can arise from his negligence 
in giving proper advices* Although the Itank manager is generally not. in 
a position to j^dvise»on cveiy one of the hundreds of securities quoted oh 
the stocK exchanges, he has ^it least at his disposal the assistance and know¬ 
ledge of the experienced brokers doing business on behalf of his bank. If 
he, however, takes it iipon’himself to advise, he should do so only after having 
safeguarded himself and the bank, .by obtaining the fullest possible and the 
most reliable information but it is desirable not to commit cither himself or 
the bank by giving advice as to a purchase or a sale. 

Disclosure of customer’s name to broker. When a banker discloses the 
name of his.customcr to the broker and thus establishes privity of contract 
between them, it would seem that banker incurs no liability. However, 
if the broker makes the purchase or sale on behalf of the banker and the 
name of the customer is given merely to identify the transaction or to 
supply the information necessary for the preparation of the transfer, the banker 
is liable^tc^ the broker. 

Acting as, trustee, executor, administrator and attorney—^T he 

Trust Company was origiij^y bom in America and though its principal func- 
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tion at its inception was the carrying out of trusts for individuals, estates, 
and corporations, it has since gradually extended the sphere o:^its activities 
'so as to embrace several other functions^—namely the receiving of deposit 
payable on demand and subject to withdrawal by cheque or on notice, 
making advances against stock exchange or other secuiities, bjiying in^ 
commercial papcr,«etc.. - all of which can properly be spoken of as relating * 
to commercial banks. ' 

When the National and Stafd banks in the United States saw trust' 
companies competing with them in their banking business, they also decicTed 
to otter to their evstomers the facilities provided by the trust colnpanies. 
The same necessity has forced itself on'banks in other countries,*and today, 
they readily undertake the duties of trustees, exccutonf, or administrators 
of estates. late, some Indian joint stock ban^s have^ also assumed these 
dutie-i. either bv opening separate tni.st or adniinistratirtn departments, or 
by starting subsiiliaiv comixinies wholly owned and managed by them. Tlie 
Centr.d b'xecutor and I'liislee Company T.td. was started by the ( cntral 
Bank of Iniiia T.til. moie than ten years ago an<l is jiiid to be doing good 
bus-iness. 

B.wks as TKt siKPs —There is no gainsaying the fact that banks a're 
natnvally fitted h>r performing ihesi- ser\ices*. Ftrslly, unlike individuals, 
banks, hem,!.; ct'ri'or.ne institutions have continuouH existence, and sceoudly, 
an individu.d tiU'-tie or exeei^tor might not lie able to spare the necessary 
time, r/in./iy, tlu re are many tem]»tations begetting an indi\idnal and one 
cannot kn- an whether.‘■in tin- face of theiTl, he will follow the light path 
and act laaustlw I'oKiihly, the ann>unt of .such*\\oik as banks get enables 
them to eng.ige sju-cialists on their ^tafl. to execute commis.''ions recpiiring 
special Rnowled.ge aiul expefir'iice. Thus, fin* various trusts in their cliarge 
can b!." managed iir'ie t'liciiiitlv. than is the case when each tiust is admi¬ 
nistered ^epaiatelN'. FifUiiy, i^ln* in.inagement of trusts, by banks, is 
economical, as the ‘overheail cl uges are sjueavl over a juiniber of trusts. 
Lastly by undertaking work of this nature banks increase their utility to 
their custbiners. 

• 

As st-i.tion 50 of the ?ndian Trusts Act, 188?, expressl 3 ' provides 
that a tni'-iee has nu right to recei\’e remuneral^lon^ for the labour, skill, 
and loss of tune involved,in executing • trust, unless O-Hpressly Allowed 
b^' the livisl deed, or, unless tin re is an e.xprei^s contract to that effect Vith 
the beneficiaries or the court, entered into at the Jime of accepting the trust. 
Banks ought to see that pnA’ision is made in such documents for the pa^'inent 
of their commission and other < liaiges. ' 

It should not be forg<4ten tfiat these services arc not free from risks, 
and it Is, therefore, necessary for the banker to take certain precautions in 
the discharge of his duties as a trustee. 

Duties of a trustee. On his appointment as a tnistcc, the first thing the 
banker should do is to ascertain the full facts regarding tli<; property to be 
administered and to find out the encumbrances, if any, on the same. He 
should be reluctant to give his consent'to be a trustee, in ease he finds that 
the major portion of tlie property consi.sts of partly paid sharesliablt^to heavy 
calls, unless the other property is of sufficicnj value tocnablq payment of calls, 
on the shares. 
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To take proper care of trust property. A trustee is required to deal 
with the trust property in tho'same way as a person of ordinary prudence 
would do with his own property. He should either do what he is required* 
to do by the trust instrument, or when it is not possible to do so he should 
act accoaiing to the direction^ of the beneficiaries, who are major, or as 
*thc coftrt otherwise orders. In exorcising his discretion when permitted or 
when ‘circiftnstanccs require, he must not only act honestly but must also use 
AS much diligence as a prudent man of biistncss would exercise in respect of 
his own affairs. A trustee should see that the trust property is secure. He 
should q^>t allow the assets of tjie testator to remain outstanding on personal 
security, notwithstanding that the toetator had liim.self iVade the loans. A 
tiTjstcc should not oj-dinarily allow money to remain in the hands of a banker 
for more than one year after the testator's dcatli and after Iiis debts and 
other liabilities hav^^heen jJhid. A trustee is expected to call in his testator’.s 
moneys within one yi;ar from the death of the testator. 

To provide for funeral expenses. A trustee mhst first of all provide foi 
funeral exjienses and ^or expenses to be incurred for taking out jjrobate. 
Ne.xtVrtmcs ])ro\'ision for wages to servants <or three months before death. 
Thereafter provision .slioiild be'made; for other debts iwreording to priorities 
by lu'ii or eliarge if any. Finally, pro\ision may be made for legacies. 

I'o act in accordance, tcifii instructions in the trust deed. While he 
shouhF avoid ])utting uMneces.sary obstacles in tlie way ot his cestuis quo 
trust, it is unwise on a trustee’s part to incur a»y lisk which can be e.schcwed. 
He should act in ae<-ordancc with the temfk laid down in the trust instniment 
a.^ any diveigence from, or infi ingeiueni of, the ]>ro\'^s!ons contained in the 
trust tieed, on his pail, is sure«to make him Malrle for breach of tru^t and 
he may be reipiired to make good any loss Hie beneficiary has Jhcieby 
sustained, “unless the benelici;fly has by fituul imlueed the trustee to commit 
the breach, or the beneficiary being comp,j,‘tent to contract, has himself, 
without coercion or undue inlliience havi been brougjit to bear on him, 
concurred in the,*breach or Subsequently acquie.sccal tlu'teiii with full 
knowledge of the facts of the case and of his right as against the trustee" 
(sectiow 23 of tiTe Indian Trusts Act, 1882). Unless expres«ey autho¬ 
rized by tltt' instniment of trust, a tnistee r^iist in\cst in the authorized 
securities mentioned in ^itction 20 of the indian 'ITusts Act, 1882. Trust 
ih.'cds ij’hich confer » wider discretion to trustees ifs regards investment, 
generally *mention the securities* in which thc^ are authorized to invest, 
but a bare ixiwer to invest at discretion will not usually entitle the tnistce 
to go beyond the range of authorized securities. Even where the tiustee 
is given power to invest trust funds at his discretion, it does not neces¬ 
sarily follow that he has power to invest th< m in securities ^cyond the 
range of the trustee .variety. Such authority gives the trustee absolute 
discretion only in name. A trustee should never invest trust moneys 
in inadequate and hazardous securities. To make a trustee liable foi; 
breach of ti-ust, however, it has to be proved that he has been guilty 
of some improper act, neglect or default; for e.xamplc a trustee cannot 
be held re^onsiblc if a brokgf or other person of sufficient standing and 
good repute, with whom the trust moneys or securities have been deposited 
in good faith, absconds, or if the securities depreciate; but, he must in no 
case, mis ttust funds with any other moneys. If the administration of a 
trust comes into <iisputfi, courts are generally inclined to presume against the 
tnistee. 
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To ask for court’s order in doubtful cases. Courts are inclined to help 
only those trustees who act scrupulously and'i-honestly in' the administration 
of tnists but give no support to those who, however anxious they may 
aj’peiU' to be to iissist tire benelieiaries, act without any regard for the directions 
laid down in the trust instrument. The best guiding principle for ■•a'banker 
is to carry out strictly the terms of the .trust, and in ca.se of a real doubt 
as to the meathng of any jn-ovk.ion of the trust deed get the (piestion settled 
by ntaking a petition to the principal civil court of original jurisiliction in. 
the locality. The trustee stating in good faith the fac'ts in .sucli a petition 
and acting upon the oiunion, advice, or direction given by the cojirt sluill 
be deemed .so far as regartls liis own cesponsibility, to have discltarged his 
duty as such trustee in the subject-matter of the application '(The Indian 
Trusts Act, 188*2, s. 84). 

Liability of trustee for conversion. It should no'c be ignored that, 
according to law, a trustee of any property, whether for the use (u- tlie 
benefit of a private person or for an}’ public or charitable purpose, is liable 
to be convicted of offeree and .sentenced, if he is foutid guilty of converting 
or appropriating any part (5f the trust property to his own * ilse or 
benefit. ‘ . . . 

B.\nks as K.XFCI-TORS AND ADMixisTRAToRS— The rights of cxecutois and 
administrators are i)ractically the same, except that the former mu.s.t carry 
out the directions contained in the will of the deceased, whilst the latter, 
as there is usually no will, have no obligations other than those laid upon them 
by the law. There may be more than one oxecutor of an e.state, but a single 
administrator is generally the.,case. 

% 

ir/’c may he (ippiniited executor or administrator? ruder the Indian 
SuccesMon Act, 1925 a i)n)b.itc*(d a will cannot be granted to a i)ersun 
wlio is a minor or wiio i'. ^1 unsound mind (section *228). Similarly, 
letters of administration c.mno\ be granted to any person who is a 
minor or who is of uiisouiul nnml (sectidfn 238). Tlftjs it is clear that 
only a minor or a iieison of unsound mind, is dis(iyalilied from being 
an executor'or an adniini.>^trator. Vet it si-ems to hav’o bccii doubted 
that a corporation was ajso disqualified from acting as b.xccutor or 
administrator. 'I'hat doubt has«since been removed by the passing of tlie 
Indian Succession (.-tmendment) Act, 1981, section* 2 xi^iereof made im 
addition to sections 228 .and 288 of the original Act, referred to abowe, as 
follo\\s 

Ni.r to any asoo.; itioti of individuals unless it is a coinp.niy which satisfies 
the conditions prcacnbed by rules to lie made by the Provincial Government 

in this behalf. 

• 

The eilcct of the aeicndmcnt clearly is to qualify those companies 
which come within the purview of the aforesaid words, to hold the offices 
,of executors or administrators. The conditions prescribed by^the Provincial 
Government in this behalf, are as follows :— 

(1) The company shall be either (a) a company registered under the 
Indian Companies Act, 1913 or (b) a company constituted under the law of 
th*e United Kingdom of Great Britain and North Ireland and having a place 
of business in British India. 

(2) The company shall be empowered* by its dbnstitution to imdertake 
trust business. 
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(3) The company shall have a share capital for the time bcinc 
subscribed.of not less tharf («) Rs. 10,00.000 in the case of a compaj 
registered under the Indmn Companies Act, 1913 and (6) /lOOOO in the 
^se of a company constituted under the Law of United Kingdom of Great 

Ireumd of which at least one half shall be paid in cash 
^ has'power to exempt an>^ company from the 

opct-atiofi of this last reciuirement. Itwilfbe seen from the niles set forth 
that companies incoriloratcd under the Indian Companies Act, to become 
eligible to take up this business of executor or administrator, are required 
to haiic nuich more subscribed capital than the coinjiayies constituted under 
the lavvs of the United Kingdom. • The reasons for such discrimination arc 
not quite obvious* ^ 

Duii'es of e.}p;cuiors* and administrators. In discharging their duties 
administrators, bankers hav'c to adhere closely to the 
will m the former case, and to the terms of ndministration in the latter 
1 hey are required, to issue notices in .some of tl^e leading dailies of the 
locality, calling upon creditors and others having claims against the 
deceased, to send in their claims and prove thd sjune on or before a lixed 
tlatc. The hotice will usually dccRire, that, on tlic expiry of the fixed 
time, the assets of the deceased wiU be distiibuted only among the claimants 
whoge claims have been satisfactorily proved, and that the executors will 
not be liable to any person who fails to give proper notice and proof in sun- 
port of his claim, before the distribi^tion* of the assets. Althouirh this 
jnethod appears to ab.solve the.e-\ecutors cornjdetely, yet it does not aunear 
to prejudice the right of a creditor to follov^ the assets in the hands of anv 
person who has received tile same. If a banker pays a legacy of his 
own accord, he cannot comijcl the legat^'c tocefund the money ih order to 
pay the other legatees, but he can do .so if he has paid it under local 
compulsion. If after payment of legafk's, some debts remain unpaid of 
which the executor had no, notice at the lime of'iiayment and he i« 
afterwards obliged to discharge them, he is entitled to call upon the le»af,.p« 
for proportionate refund. 

Pavmi.:nt ok couuT-i't:ii.s--The banker .undertaking the duties of an 
executor or an admininttalor, has to tak(» scnquilouj care in the payment of 
cour^fqps. 14 as aVesult of o\.er-\aluation of the estate, he has paid hicher 
fc^'s than were actually duP. he can apply for refuml only under certain 
conditions. For example, if on applying foi the probate of a will or letters 
of administration, he has estimated the prdpeity of the deceased to be of 
greater value than it afterwards ixoves to be and has consequently paid an 
c.xessivc court-fee thereon, he can, within six months after the ascertiiinmcnt 
of the tnie value of the property, apjily for a refund of excess fee to the chief 
controlling revenue authority for the local area in which the probate or the 
letters of aiJministration. has been granted. He wiU be expected to produce 
the probate or the letters of administration in question before the £iid au 
thority in addition to an inventory and valuation of the property * of the 
deceasedf verified by an affidavit or affimiation. The said authority wiU have 
no objection to refund the excess paid if it is satisfied that the fee paid on 
the probate, or on the letters of administration, was in excess of that 
required T)y^ law. Similarly, if the court-fee paid is less than that is 
actually due, the executor of the administrator wiU be subject to some 
penalties, if the default-is due to fraud or .failure on liis part to ascertnin 
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the exact value of tlic estate. By section I9G of the Court-fees Act, 1870' 
it is provided :— > 

Where too low .a court-fee has been paid on any probate or letters pf 
administration m consequence of any mistake, or of its not being known at the 
time tliat some particular part of the estate belonged to the ilcceascd,' if any 
executor or admtmsti.itor acting under sn<'h prolxite or letters does not, within 
SIX montJis . . . after the (Uscov'iy of the mistake or of any effects n.it known 
at the time to ha\i' belonged to the deceased, apply to the said Authority 
Chitf (.'ofitioUi)!}: A’ci'i'Hi/e Au7honty for the local area'] and pay what is 
wanting to make up the court-fee winch ought to have been paid at iirst on sucli 
pioKite or letters, he shall forgeit the sum of one thousand rupees and al.so a/urthcr 
sum at the rate often rupees per cent, on the amount of the sum wanliitg to make 
u}> the pioper court-fee. 

Bankfr as .vrToitw.Y—As a constituted attorney ofjiis customer, the 
banker’s po.sititm i- '-.Her than tluit tif thi' executor or ihc administrator. 
Tlie object of t,'r.itilirt; a jiowor-of-attorney to a banker is to authoiize 
him to leciivc ilnidi n.ds. inieri'.st on .sTcnntii's, lielonj^inf^ to lii.s inistomer and 
to give \-.iIul ihM'h.iige tluTefor. it may also empowe-'' the banker to sign 
transfer foiiU''. etc , in respect of .sales and jiurcha.ses of stock excluingc 
sicurities, nutvle bv him on behalf of custtiiner. 'I'lins, the customer i.s 
sawd the tioiible of signing dn idend ami intcresM\arrants, as well as transfer 
forms. Tl:e I'.uikei lu.ike.'- a cli.nge in re.s}>ecl of the sein ices thus rendered 
bv him to iii" iu>tomet. 

T 

/.rnii! i/'hA if Intiikii's nets ih'uc in piiysuuucc of poici'r-tf-ullontrw 
The j>io\isi,.ns in the •[xmer-of-attornev are carefully wordeil and Iho' 
banki-r’- fluty f iid- with ki> .iclmg in .uconldnie sMtli them. All acts done 
by him Tn Mich c. p.icity >hall lie as elicctual as if they h;id bi'cn done by 
the custor?ier him-'U'. gen?ial jmwor-of-attorney is not re.stricted by the 
mention of '-jiccilic act"-. Section of the INjwers-iif-Attorney Act, 1882, 
atiords the following yrotection to'i.n attorney:— 

Any p^M'ti making fir tlniiig any )).a\ ment or act in good faith in pursuance 
of a «j>o\\cr-f.f-att(»rn< y, shall not he liable in rc-pcf-t of the p’yimnt f»r act by 
U'Osfm th.i», 1 .1 lore tin p.iyment or act, the donor of tlie jwwer had died or 
become lunatic, or unsouml mind, or bankrupt, or insolvent, or had revoked the 
pover, if the fait of death, lunacy, unsoundmss of mqid, bankruptcy, m.solvency, 
or rci'jcation ua- mg, at the time of the payiiieiit <jr act known to the person 
making oi df>ing the same lint this sertifjii tgiall not allect any fight agaiirSt the 
pavte ot am pir-on iiitci'f.stAl in any monej’ so f<ai(l;and that person shall have 
the like reiiitfiy against uie payee as he would have hail against the jiaycr if the 
payniim had not In eii m.ide py him. 

Banks as omubsi’HNnbM.s of oTificR hanks and other kinds of 
FINANCIAL cbRPORATioN's- -Although tlicbo seivicos are generally rendered 
gratis, their value i.s not negligible. Especially it is thb travelling customer 
who can 'well undei.stand tlieir worth. From the moment he sets his foot 
oif foreign soil he realizes that, even when alone in a strange land, he still 
has one valuable friend always ready to help him, namely, the local agent or 
correspondent ot his bank at home. 

• 

Other ageni.y services— As representatives of their customers, some 
banks carry on correspondence with income-tax authorities. They obtain 
passports, travellci.^' tickets and secure passages for their customers; they 
redirect their letters, and in fact, do all they ^an to increase 'their usefulness, 
to .their customers. . < ■ 
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^isGellai^eous-Services. 

We shall now deal with the miscellaneous subsidiary services rendered 
■by modem banks, i.e., services in the performance of which the banker’s 
position is not that of an agent for his customer. The chief among these 
are» • 

(1) Receiving of deeds, securities and other valuables for safe 
custody ; * ' * 


^(2) Dealing in foreign exchanges ; 

(3) Issuing of letters of creekt, circular notes, traveller’s cheques, etc.; 

(4) Serving as referee as to the financial standing, business reputation 
and respectability of their customers ; 

(5) UndeiVriting of loans raised by Governments, public bodies and 
trading corporations. 


SArE CusTODV^ or ctrsTOMER's VALUABLES-i-Rccei\ ing of valuables 
such ‘as negotiable securities, jewellery, ilioxcs of plate, and documents 
of title to property, is not a recent addition to' a^bank’s functions. Even 
fhe early goldsmiths in the City of London were familiar witfi this kind of 
business, and in fact, modetn banking is but an ol'lspring of this early safe 
custody business, from^ which it has originated. Even in ancient India, the 
^ money-lender was the only reliable agency for the safe depo.sit of cash, 
jewellery anti oth(;r valuables, lieing es[uipped with safes and strong rooms 
^or the purposes of its business,* the modern bank is naturally a very safe 
and convenient dc]x>sitory of \ aluabli!S, as, it is ij-ifeguanled against theft 
and lire (for application for safe custody of articles, sec Appendi.x ^\, I'oiTn 
No. 43, poit). 


Forms of safe custody deposits, 'fhe,articles lodged for s.ife custody 
are either locked up in a safe-deposit “locker rented, by tlie customer in 
the safe deposit •fault, or put* in a box or in an envelope .•sealed with* the 
customer’s recoguii^abh; .seal to be kcjit by the bank for safe custody. The 
outsifle of the locker, envelope, j>acket or box left for .safe custody bears, in 
bold letters, the name of the depositing custi)mer. Generally in such cases, 
the banker is left witlwfut any preci.se ihformation about the content** of 
the ]»c()^cr, or,the ho.x, if the,key is kejjt by the*depo.sitor. The case is 
diWerent when a customer*leaves for safe cTistody some bearer securities, 
c.g., bonds, with instructions to cut off the coupons and p!csent them for 
payment on their due datVs. • 

Receipt for safe custody. As a nile, the customer is required to sign 
the counterfoil of a .special form of receipt, which is cut olf from the safe 
custotly receipt book and hantled ()\ er to the customer in acknowledgment 
of the articles recei^-ed by the banker for safe custody ; see Appendix A, 
Form No. ^4, post. The receipt generally contains a pro\ ision,' makiiig 
it,obligatory on the customer to surrender it in jx-rson, gi\ ing the banker 
a due discharge at the time of taking delivery of the articles deposited for 
safe custody. If, however, the ctistomcr is unable to attend personally 
lie is required to sign an order on* the back of the receipt, instructing the 
banker •to* deliver the relative articles to the bearer of the receipt. The 
genuineness erf rfhe signature oj? the receipt sui-rendered by the customer or 
his agent, can be veriftqd by comparing it with tha signature x>n the 
counterfoil. 
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Register of siifr custody securities. Wlicp the banker; is informed 
alx)ut tlic « ont('n(s of the box or packet deported, or, where the articles 
afe simply hamlod over to the bank to be kept in safe custody, the parti¬ 
culars are entered as follows in the register of securities for safe custody:— 

K. SHROFF, ICsquirk, Har-at-Law. 

30, Hornby Road, Bombay.^ 


Dat<-. 

Initials of 
tho 11’- 
< ('i\ in" 

1 

j '■ 

1 N'oMINAL AAIOUXT 
j (^r riiK SKci’RirY 

1 



— 

■ 

Ir'tials of 
the Sur¬ 
rendering 
officer. 

12 -;l—192S 

s. K. ir. 

J. X. A. 

R--. 4,000 

1 

1 

5'’,’, War 
Jlomls, 
1928 

79 

«» 

f 

iteturned 
7th May 
1938. 
Receipt 
No. 30. 

S. K. H. 
J. N. A. 

6— ft— I92S 

s. K ir. 

J X. A. 

1 

1 

1 

( 

1 

Rs. 

( 

f 

4 

SO Indo 
Hiiniia 
Pi'trok’uin 
Preference 
Share 
('ertilieate 
Xo. i9o‘;:i 

79 

f 


• • • • 


Register of boxes in safe ct.slody. Similaily, a rej^ister of boxes may 
be maintained, in whicli particulars of all Ipeked l)oxes received for safe 
custody, together with tn<Mr owmers’ names, may be entered. The outer 
dcscripti<jn of each box, with its distinctive number, should also be noted 
^ in the register. As banks cannot afford to handle and as.sume respon- 
’ sibility for ^•aluable^, of ihe nature and value of which they have no idea 
nor any adequate means of detcjTnining the same, it is in their interests 
to commit the depositor in advance, as to the natiire and value of the con¬ 
tents’, and the terms on which they are to be handled. The bank cannot 
merely rely upon the records and statements of the depositor or his agent, 
who may themselves afterwards be parties to false and fraudulent olaims 
against the bank. Where the l^ey of the locker allotted to the customer in 
the .bank’s \ aiilt is kept by him, the banker should/, besides protecting the 
contents f)f the locker aj^inst destniction and unlawful interference by third 
j)ersons, conduct and operate* his safe custody* business in such manrer 
as will perclude the box-renter from attributing to him the responsibility 
for losses or disappearances, rcfciilting from his owft carelessness or that of 
his deputies. 

Banker as (gratuitous bailee. In accepting articles for safe custody the 
banker’s position is that of a bailee, i.e., a person to whom goods arc deli¬ 
vered in -trust under a contract, and who is responsible for the custody 
. and safe, return of the articles deposited, according to the tenns of the 
bailment. The modern English law, on tlie subject of liability of a 
gratuitous bailee in respect of the goods bailed to him, is thus enunciated 
in the under-mentioned case : " That he is bound to take tlic sanic care of 

the property entrusted to him as a reascjivibly pnidcnt and careful man may 
fairb' be expected to take of his own property of the like (le.scriptioi;i” {Giblier 
v. McMtiller (1869), L.R. 2 P.C. 317 (339)). It Ijas been further held 
that* a gratuitous bailee is bound in respect of the goods bailbd, to use such 
skill as he. really, pdsse.sses (IVil^on v. Brett (1843)*,* 11 M. & W. 113 (115) ). 
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Banker as bailee for rewari. The standard of care required of a bailee 
for reward dOes not appear id be any higher, except in respect of common, 
carriers and inn-keepers {Searle v. Lakebick (1874), L.R. 9. Q.B. 122). The law 
in J^ritish India expressly does away with the distinction between the liability 
•of a gfatliitous bailee and that of a bailee for reward. Section 151 of thfe 
.Indian Contract Act, 1872 demands* a uniform standard of care, namely, “as 
much care of the goods bailed to him as a m'an of ordinary pmdence would, 
Under similar circumstances, take of his own goods of the same bulk, quality 
and value as the goods bailed” in all cases of bailment. Section 152 
of the safne Act exempts a bailee from liability in respect of,lo.ss, destmetion, or 
deterioration of the goods bailed, whefi he has taken the amount of care pre.s- 
cribed by .section 151, and when no special contract exists between him and 
th(5 bailor to make his liability absolute, that is, unaffected by any amount of 
f.are. Though the liability of a bailee can thus be enhanced by a special 
contract, there is difference of judicial opinion on the question, whether it can 
cither be reduced below the standard laid down by section 151, or be completely 
negatived, by a specitii contract. While, according tw Sankaran Nair, J., in 
Sheikh ’Mahomad v. The British Indian Steifni Navigation Co., Ltd. (1908) 
32 Mad. 95, at^ p. 120, a bailee may by special contract Tindcrtake a greater 
liability, he cannot by such means reduce the liability imposed by this section, 
it was held in a Calcutta casf { Jellicoe v. British India Steam Co., 10 Cal. 
489), that it is open to, the parties, by express contract, to restrict this 
^ability even to the extent of wholly rclieving.^hc bailee from it. According 
to the English law a bailee for reward must show that degree of care which 
wftuld ordinarily be expected of ti pt^rson in that particular line of business 
or profession. 'I'he care which is ordinarily expected jaf a banker is certainly 
a high one, e.g., the provision of an adequate strong room, taking bf pre¬ 
cautions to prevent thefts and frauds and cardlin the engagement* of staff 
so as to ensure as far as possible that the bank employees are honest. The 
distinction between a bailee for a reward a*nd a gratuitous bailee loses its 
importance if it car^ be proved, as no doubt it can be done, that a banker im¬ 
pliedly undertakcs*this service and is therefore a bailee for reward. 

Bmilier's liabifity for negligence. Negligence, as we have, already seen 
in an earlier part of this work, is an omissipn to do something which a. 
reasonable man, guided Jjy the ordinary aion.siderations which regulate tlje 
conduci of human afteirs, would do, or is the doing df something which a 
reasenabiS person, similarly circumstance, woifld not do. It may arise in 
many forms. Just as a doctor profe.ssing himself to be specially qualified 
in the art of healing others, can be held liabl® for negligence if he fails to 
show adequate skill or knowledge wjien attending on a patient, similarly, a 
banker who is a professional caretaker of his customer’s valual^les will be 
liable to him for any loss resulting from his negligence in safeguarding the 
articles. 

A bankeii will render himself liable if the safe depo.sit vault is not. strong 
enougli and loss occurs from burglary, larceny or theft. Similarly, for loss 
arismg from some mistake on his part, as for instance, when the entrance 
to the vauit is^eft unlocked,* or the arrangement for the guarding of it is 
unsatisfactory, or access to the vauU is allowed to all and sundry. If 4hc 
situation of^ the vault is unsafe or is exposed to danger from fire from a 
neighbouring chemical Jaboratory, workshop or a store of explosives or 
ammunitions, tfu? banker will beebme liable for failure to take due precautions 
against such accidents. ^ It tna^ be mentioned, ^Iso, that wlfen a banker holds 
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for safe custody, such bonds as arc periodically drawn for payment and which 
he has undctiakcn to collect, he will be answerable for any loss arising, should 
he fail to present them for collection at the right time. He will incur no 
liability' if they have been placed in a .scaled envelope or in a safe deposit 
locker, the key of which is with Ihc depositor and in respect of which thd 
I>.inker gave no undertaking to collect. In any case, the banker wll be liable 
only when loss results from negligence on his part^ Ho cannot, ordinarily, 
be heki responsible for any k)ss'^ or damage occurring to goods left with 
him for safe custody on account of their deterioration duo to lonj' storage. 
W'hen a b.ink employee who has access to valuable documents deposited 
for safe custody steals them the i)ank will be held liable for loss. Where 
an agent or .a representative of the ciLstomer is asked lo l)c allowed access 
to the vault occasionally to examine or take outisome of the valuables, the 
banker should accumpaTiy him lo sec that he does not act beyond the customer’s 
authority. 

Luihili/v for coiircrsioii. Con\’ersion is an unauthorized act of dealing 
with gooils and chattels which are the pn)perly of an .llicr person. In other 
words, it is the iierforinance ol an unauthorised act which deprives another 
of his property whetluv temporarily («' permanently. A banker who without 
amhorit\'. tlelivers to some third jicison, goods placed witli him for safe 
custody, can be sued for con\er.sion unless he can successfully raise an 
cstojipel against rlie customer. ('onsc<iuently, before handing over valuables 
to .1 thiril party, the banker should .sati.sfy himself tli.it the ])er.son is duly 
authorized by the customer to rcci-ivc them. He can verify the genuineness 
of the customer’s .sigif.iture by comparing it \yith his specimen signature 
on tli^ eoimtcrfidl of the ree('i])t, i.ssued to Vim at the time of the deposit. 
\\'hcn he has some ground for suspecting the genuineness of the order 
ilenianiflng tleli\'( ry ol tlie *irtieles, lie should witlihokl their delivery’ for a 
reason.ible period, in onler to inake the neeessary enquiries. The d.anger <jf 
wroTig ileli\’erv f.m, however,"be ob\’ialed, if the banker insists upon 
."ending the artieles through a member of the bank stal5 to the customer’s 
own residence or place of business. In ca.se the property deposited turns 
out to be sK'len tlie banker may’ safely’ deliver it to the true ownar, even 
without the customeTs atitl^rity, after, of course, fully satisfying himself 
lo the tliird party’s title thereto. Difficulties may arise on the death, 
lunacy or l 3 ankniptcy'*of tlie depositor and more so when the customer was 
one of the joint (lepo.sitors. • • 

General precuntinns. Tin; banker must conduct and operate his safe 
dtj)o.sit bu.sine.ss in such :i “manner as will preclude his depositors from 
attributing lo him the responsibility for*any loss or dam.'ge to their de]>osit3 
Care- must-be taken to avoid negligimce or absent-mindedness on his own 
p.-irt as well as on the part of liis agents or deputies. He should consequently 
take all such precautions as are nece.s.sary to protect the <leposits against 
destruction, deterioration or unauthorized interference by ouysido persons. 
Such measures arc calculated to help the banker in avoiding liability for 
damages, which he may otherwise be retiuired to pay. The following are 
some of tiic general precautions wliich a banker may do well to adopt in 
his»safe custody business :— • 

To ask for a deiUiration of the contents. The lirst important pre¬ 
caution a banker should take when he ^jeceives articles f<?r safe custody 
is to* a.sk the evitorner to declare the contents of the box or envelop 
together with' their approximate value. Su^fi an inventory acts as a 
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check upon a customer against his alleging any loss of articles not shown 
in the inventory. This will prej^ent him from exaggerating, in case of loss, 
the value of the articles ‘lost. Ordinarily, any loss in the contents of a box ' 
or parcel deposited with a banker, may be attributed to the persons who 
handled ’them, or who wore given access to the same deposit vault of the • 
iJank. >f it can be proved, however, that in the discharge of certain 
services? th<9 bank employee had access to 4;he articles in safe custody, 
or could handle them in any manner, g.* any time, during the period 
of their deposit, the loss may then plausibly be attributed to the bank. 
In this c^se, if the bank remained uninfonned of the description, quantity 
.ind value of the things originally deposited, it will ifnd it difficult to 
disprove the ‘error or the falsity of the claim. The bank maj’, and pre¬ 
sumably will, claim that under its careful watch and arrangement for 
preventing access toi its Vifults and under its rigid rules and system of 
management, none of its employees had ever had any access to, or were 
ever associated in the handling of safe cv.stody arUcles; all the same, the 
bank will find it hard to repel any false claim, if it preferred to remain 
uninformed of the corAcnts and value of its,safc custody deposits. If, on 
the other hand, the bank is possessed of such knowledge by means of an 
inventory regularly kept in the course of the business, ^t would become easy 
for it to refute all false claims. • 

To , have exdusirc possession. Preferably the banker should try to 
liave the exclusive posses*sion and custody of the property left with him 
iol: safe custody, and also the sole right of excess' to it during the period of its 
deposit with him, like an ordinajy custodian, warehouse-man or a bailee. 
If the depositor is vested with the right of acce.'js to the custody, possession 
and control of valuables left in \he banker’s vault, the banker should Avoid 
rendering those services which in^volve his hai;^dling»them; but should ha agree 
to do so, it is absolutely essential that he should take scrupulous care in safe¬ 
guarding the valuables. Especially, when tlje •customer deputes an agent for 
the purpose of removing specific i^rticles from the box, the’banker should se^ 
that the agent doeS not take away things other than those ‘particularly 
authorized .by the customer. # 

To ask ,for complete indructions for despatch of safe custody articles. 
When a banker decides to accede to the request bf a customer who changes 
liis residence from the gsty'whc^e he has rented a safe doposit locker in which* 
he has pfac»d valuables, or depQsitod his box for ^afe custody and who with¬ 
out attending the bank in person, asks the banker to send the contents of 
his locker or the box to his new residence, the banker should insist on the 
customer giving in writing a detailed list and value of the properties in the 
box if the customer has not already done so together with complete instruc¬ 
tions as to the manner in which they are to be sent and the amount for which 
they are to be insured ddring transit. On receipt of the customer’s necessary 
declaration and information, the banker may open the box, make an inventory 
of the contentsf pack them carefully, all in the presence of a witness if possi¬ 
ble, and send the package in accordance with the customer's instructions. A 
mere Verbal mess^c or communication on the telephone from the customer 
will not suffide and in no case should a banker offer to handle and assume 
even temporary custody of valuables, the amount and description of which 
he has no Jcnpwledge. 

In addition j;o the general pjrecautions stated above, a banker has to 
take certain, other measures to avoid any risks that may ar/se when he is 
•dealing with certain speeijj tyf)es of customers. 

21 
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Can in cast of joint deposits. When the articles are deposited by two» 
or more persons jointly, the banker should feet the specimen of the signature 
of each of them on the counterfoil of the safe deposit receipt. Some bankers 
have a special form for the purpose, requiring the persons, to whom access is. 
authorized, to append specimens of their signatures; these persons may be the 
representatives of those whose rights of access may, either jointly oi*severally 
be dependent on the joint rental contract which the bank is obligated, at its 
peril, to carry out explicitly. 'Upon proper proof of the death of one or more 
of the joint renters, the bank will incur no liability in delivering the valuables 
to the sur\’ivor or survivors, if it has no nqtice that the parties held them as 
trustees (Appendix A, Form No. A5', post). 

The articles deposited by trustees are under their joint control. 
Consequently, the banker will act upon instruct,ions signed by all the trustees. 
In Mendes v. (Huedalla (1862), 2 J, & H. 259, where*one of three trustees, 
liaving the key of the bo.x, containing bearer securities lodged with the 
bank for safe custody in*the name*of all the three trustees, had been authorized 
by his co-trustees to..cut off the coupons half-yearly, in order to present them 
for payment, remoi'cd certaij. other articles from the box, it was hdld that, as 
the box \v’as kept with the banker in trust for all the three trustees, they 
ought not to have parted with it, or allowed more than the coupons to be 
taken out, without the authority of all the three trustees.” The banker 
should take particular care to obtain the authority of all the trustees before 
he parts wth, or disposes of in any way, the property deposited with him.. 

Delivery on de»th of depositor. In cqsc of the death of the party depo¬ 
siting the valuables,*thc banker may deliver t^ein to the personal represen¬ 
tatives of the deceased on their producing probate or letters of administration, 
and obtain receipt from ^em. But when the will along with other valuables 
or documents, happens to be irf the box lodged for safe custody, the banker 
may open it in the presence qf a near relative of the deceased and hand over 
the will only to 1;|ie executors, Against their receipt. The remaining contents 
‘of the box ^should not be delivered to thenf, pending pr&duction of the probate 
or the letter'^ of administration. 

Deolir.^s Kith a'lents and representatives. Lastly, the banker Should be 
careful while dealing with agents, officials and representatives of companies, 

. corporations, partnerships, and organizations of other kinds who purport to 
act as constituted attorneys. The banker must satis'ly himself t^at their acts 
are ^yithin the proper scope of the authority, granted to them by their res¬ 
pective powei 5 of attorney. 

Foreign e.xchange bvsiness-— As a rule, Indian joint stock banks have 
not been doing this business on a large scale. Of late, however, some of them 
have begun to take an active interest in foreign exchanges; the Central Bank 
of India, for example, had started a subsidiary banking comi)any, the Central 
Exchange Bank of India Ltd., with its head office in London. In view of the 
old-and important connections which the already cstablislied'Exchange banks 
working in this country have, no doubt, it was found an uphill task for this 
new Indian enterprise to get its due share of business in the financing of the 
foreign trade of this country and consequently the new bank went 
^ut of existence after a short life. It is understood that the recently 
started bank, the United Commercial Bank Ltd., is devo.ting particular 
attention to this class of business and u|ider the.able gpi/lance of Mr. B. T. 
Thakur, its General Manager, is likely to acquire some share in the foreign 
bill business oif this countsy. * * 
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We have already dealt with the position of the banker in relation to the 
payment and rollection of both ihland and foreign bills. Although we should 
like to deal with the subject at greater length, it is regrettable that the space ' 
at our disposal does not permit us to enter into the details of this branch of 
business; or even to enlarge upon it. 

IsSUIN«9 of letters of CREDlf, CIRCULAR NOTES, BANKER’S DRAFTS^ 
traveller’s cheques, Efc.—^To increase its. utility to its customers and to 
enable them to benefit by its credit, the rflodem bank is always ready to 
issue letters of credit, circular notes, banker's drafts, traveller's cheques, etc.,, 
for the cdhvenience of its customers. ^ • 

Letters of credit. , A letter of credit is a document or order by a banker 
in one place, authorizing some other banker, acting as his agent or 
correspondent in ano/her pla&e, to honour the drafts or cheques of a person 
named in the document, up to the amount stated in the letter and charge the 
total amount of the drafts so honoured or^jaymentsi-so made to the grantor of 
the letter of credit. Xlie particulars of all the drafjs or cheques, drawn 
by the*specified person against the credit, are seqjiired to be indorsed at the 
back of the letter of credit, so that it will be eas\* to find out how much 
of fhe credit allowed is utilized, and hoW much is outstanding. 

Uses of letters of credit. To discuss the manifold forms of letters 
of credit and to enter upon all the uses to which they are put is impossible 
w’ithin the compass of this volume. We will, *therefore, content ourselves 
by stating that international, coipmercial* and social relations are I? helped 
' considerably by the facilities .provided by letters of credit to merchants and 
travellers. For example, when <in imp)orter ih India gets his banker to 
issue a letter of credit with the undertaking to accept bills drawn by a 
merchant, say in America, up ifo the amoifht of* the letter, the American 
merchant can have no hesitation in shipping lijs goods or merchandise, as he 
has the assurance of the issuing banker that the bills drawn.under the letter of 
• credit will be. duly honoured. Ujlon the strength of the letter of credit, then, 
the American mercljant ships the goods ordered, to the Indian importer 
and draws as per its terms, either sight or time bills upon the bank fn India. 
The AmcricaTii exporter either discounts the bijls he thus draws or hands 
them over to his banker ia* America for coMection. The American banker 
dispatch-as the bills to his agent in India for prescntmdht for acceptance or 
payment, as the case may be. •Neither the American exporter nor the Indian 
imp)orter need keep funds tied up even temporarily, for which they might 
find better or more profitable use in the meantime. In the same manner, 
letters of credit facilitate foreign travel, by obviating the risks of loss of money 
involved in it. By their use, a person who travels abroad need not carry about 
him any large sum of money as he can obtain, as will be presently seen, such 
amounts as he may require during his visits to different countries. 

Clean anck doctttnenlary letters of credit. A letter of credit, as- has • 
been said, gives authority to whomsoever it is addressed to draw bills, 
accorcling to its ttg'ms, on the bank issuing it, and includes a promise by the 
issuing banker to accept all bills %o drawn up to the limit of credit. When the 
promise to accept is made conditional cm the attachment of documents of titie 
to goods, such as the invoice, the bill of lading, the policy of insurance, etc., 
the letter is knojvn as a documentary letter of credit (see Appendix A, 
Form No. 46, post). It is^ clean and open credit where^ the promise is 
unconditional or without reference to the attachment of documents of. 
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title to goods (see Appendix A, Form No. 46 (a), post). Clean and 
document.'Iry letters of credit arc issued in respect of mercant\(e transactions 
- only. Before issuing a documentary letter ot credit, bankers usually require, 
10 to 60 per cent, of the limit to be placed on deposit by the customer 
besides creating a charge on the merchandise in respect of which the* letter of 
cr«‘dit is granted.^. Although clean letti'i*; do not require to have document's 
of title attached to bills drawg under them, it must not thcrefoiti be -under¬ 
stood that sucli bills do not ijiprcsent honn fide, business transactions on 
the ground that documents of title are allowed to bo dispatched direct to the 
consignees. W'^hen, however, a banker knows that his customer, whose 
standing has beei> good, retpiires a ergdit for a time business purpose, it is 
not rarely, that he is satished with an agreement on the part of*thc customer 
to maintain a 'iutficient credit balance or deposit sufficient securities so as to 
permit him to overdraw his account. Either arrftngeme.nt is of advantage to 
the customer inasmuch as he need not part with the whole amount of the 
letter of credit. If. by its use, he overdraws on his current account, he will 
pay intore.st only on that part of tfic creiiit actually utilized by him. 

Revociibl (ind -incvoccVh lcthr< of credit, dh case of vcyocable 
credit the banker issningfit can cancel the authority at any time he choose.s, 
but he will still be Kable for bills,negotiated before its cancellation. 'An 
irrevocable credit cannot be cancelled unles.*; it has run its full course or 
imlcss its beneliciary agrees to .such cancellation. The reader may come 
across the terms “confiiTned” (see Appendix A,* Form No. 46 (6), post.) 
and “unconfirmed” (sec vVppendi.x A, Foim No. 46 (c), post) credit 
used synonymously for “ irrevocable” am^ “revocable ” credit; however, the 
expression “ conlirmeti” and the “unconfirmed” .should be strictly useef in 
connection with credits opened by banks abroad when a local bank agrees to 
confirrn them or to do otherwise. 

Circular letters of ertSit. Circular letters of credit are pacticularly 
useful to tourists and travellers who may require mont*y in the different 
countries which they intend to n’isit (see Appendix A, Form No. 47, post). 
They may be divided into two groups, traveller’s .letters of credit and ■■ 
guarantee le’tters of credit. A traveller's letter of credit takes the form of 
a request from the issuing bank to its foreign agenl.s and corresiiondents to 
honour the beneficiary’s drafts, on it.self, when it undertakes td meet them 
pn presentation. Customers usually pay cash dofcvn for letters of this kind, 
or have their currerft accounts debited with the amounts. In 4he case 
of guarantee letters of credit, the purchasc'-money is not usually' paid,cash 
down, the banker i.ssuing them claims reimbursements of drafts as and when 
they are drawn. When issuing such letters the banker obtains a guarantee— 
whence the name—that reimbursements will be made on demand at tlie 
agreed rate of interest, or he may require sufficient security for the grant of the 
credit. A letter of credit of either order carries at its foot or upon its back, 
to be filled in by the cashing banker, such particulars as the date of payment, 

^ the name of the banker paying upon it, the name of the place where payment 
* is made and the amount paid in words and figures. These particulars will 
help to prevent ca.shing bankers from exceeding the limit of the letter. , For 
purposes of safety, a letter of indication (se*j Appendix A,'<Forrrj No. 47 (a), 
post) is supplied with each letter of credit which has to be produced each 
time an amount is drawn in respect o^it. The customer is usually required 
to put his signature to the letter of indication in the presence 6f the issuing 
banker and is warned, by a note at its foot) to keep" it apart* from the letter 
of cfedit, so that if the letter of credit should, happen to fall into improper 
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hands encashment by forgery an^d false impersonation may become difficult, 
M the letter of indication is always required to be produced to prove the • 
identification of the customer. 

Credit^ with or without recourse. The credit under a letter of credit. 
ihaybe»with or without recourse. ,Where the beneficiary of a letter of 
credit is the drawer of a bill and holds hiniself liable to the holder of a 
bill if dishonoured, the c^’edit is said to be with recourse. In case he does 
not.hold himself responsible, the credit is said to be without recourse. 

Revoi/oinff credit. When the credit is issued for a fixed amount to be 
availed of within a fi.xcd period a frftsh credit is ncccssafy after the credit 
has been fully availc,d of, but in the case of revolving credits the amounts 
are automatically renewed after the bills negotiated under them arc duly 
honoured, e.g., wherc;ihe revolving credit is for £2,000 and a bill for £500 is 
negotiated under the said credit, as soon as the saicl bill is honoured the amount 
of the credit is automatically restored to*its origirial amount of £2,000. 

Precautions by haifher negoUalin'j a bill under ,a Utter of credit. A 
Isankei* \^ho negotiates a bill under a letter eff credit should satisfy himself 
on ^ the following points: (1) That the letter of credit is genuine He 
should satisfy himself that the signature of the officer signing the letter on 
behalf of the issuing bank corre.sponds to the specimen signature in the 
possession of the negotiating bank, (2) That the period of its validity has 
npt expired. As stated above, letters of credit are generally issued to hold 
good for a limited period—six months or»more. (3) That the amount of 
■ thff bill to be negotiated is within'the unavailed of balance of the amount 
given in the letter of credit! according to the terms of the letter of 
credit, every bank negotiating bills under the said credit has to malce on 
the letter of credit, the necessary entry »;gardtng the amount of the bill 
negotiated and its date, it is not difficult to ascertain the balance if any for 
wliich the letter of credit holds good. (A) * That the terms of the letter 
, of credit are satisfi^. If the negotiating banker fails td satisfy himself in 
this respect he ma}? have no claim against the bank which issued the letter 
of credit. *(5) Thaf the party whose bill the banker is asked to negotiate 
is the same .as given in the letter of credit. The banker can satisfy himself 
in this respect by comparii^ the signature o/ tRe party issuing the bills with 
those given in the lettej- of indication or in any other manner he likes. * 

Circular notes. Circular notes (see Appendix A, Form No. 48, post) 
differ from circular letters of credit in that the former are for certain round 
sums, generally in the currency of the country*of the issuing bank. On the 
reverse side of a circular note are instructions to the agents and correspiondents 
of the issuing bank, giving the name of the holder and the number of the 
letter of indication (see Appendix A, Form No. 48 (a), post) supplied to him. 

Traveller’s cheques. Traveller's cheques (see Appendix A, Form No. 49, 
post) bear a striking rc.semblance to circular notes, with the exception that • 
they do not require any letter of indication. Like the circular notes, they 
are generally drawn for certain round sums and are cashable at the current 
exchange rate, ift the time of "the issue of a traveller’s cheque, the holder 
signs it at the place appointed for the purpose and he has only to sign it again 
in the prcseijce of the banker to whom he presents it for pa 3 ment. This 
signature must correspoi\d with the signature already on the cheque, which 
serves to indenfif^ the holder. * , 

Banker s drafts. A^baftker’s draft addressed by one Bank to pother, 
or by one office tg another of the same bank, is an ord^r to pay a specified 
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sum to a named payee, or to his ord%‘r. Although thay bear close 
• resemblance to cheques, they are not, in England, regarded as cheques when 
the drawer and the drawee are branches or offices of the same bank. In India, 
however, they can be treated as cheques, vide p. 108, ante. When the drawer 
and the drawee .are in different countries, banker’s drafts are more or less 
similar to letters of credit, tlie only difference being that wheVeas the full 
amount of a banker's draft ha?,4p be paid on presentation, a letter of credit 
allows the drawing of amounts up to the extent thereof. 

Acting as referees as to the financial status, ^ business 

REPUTATION AND RESPECTABILITY OF I'HEIR CUSTOMERS —^The ^eat utility of 
this function of the modem bank is quite evident. Firstly, it is very helpful 
to businessmen, as it furnishes them with reliable and prompt information as 
to the financial standing of the people with whom they *ire either dealing or 
with whom they contemplate dealing. Secondly, by supplying this informa¬ 
tion banks enable the business community to avoid loss from giving credit to 
persons of little or qo financial worth. The banker's position as a referee 
for the means of financial standing, etc., of his customers as well ’as the 
necessary precautions^to‘be taken by him in that connection have already 
been dwelt upon, see pp. 39-42, ante.' 

Underwriting loans raised by governments, public bodies, or 
TRADING corporations —It is not uncommon for .joint stock banks'to act 
as bankers to some local authority or other public body, and sometimes to 
manage the issue of a loan on their behalf, or, as in England, even for a 
foreign government. German banks arc often members of stock e.xchanges, 
and as investment bankers, it is not uncom,mon in Germany tor bankers to 
under^Tite and distribute issues of stocks and bonds. Banks in India often 
act as ‘bankers to local ahd municipal aul^iorities or other public bodice, 
companies and corporations, and occasionally, also underwrite issues of 
Government loans and loans *by local and municipal .mthorities besides 
industrial securities. There appears to be good scope fi^r e.xpansion of this 
kind of busittess in this country. It has now become customary, however, 
for govertiments of countries to entrust the managemenf of their public debt 
to their respective central banking institutions. 

j Conclusion —^Thc foregoing is at best oidy a brief resume of the 
innumerable services tendered by the joint stock barlk wlych is^nxiking a 
supreme effort in placing at the disposal of'its customers all resources and 
facilities which modern times have brought into existence, in order that 
it may live usefully to the community in general.' It will not be regarded too 
much on our part if we claim that tlie modern bank is, after all, the best 
friend, philosopher and guide of the customer of whatever standing. 

Paradoxical though it may appear, in view of the country’s centuries 
old cultural and historical traditions, India is still in the economic sense, a 
•young country with vast virgin resources and untapped potentialities for 
industrial and commercial development, waiting to be exploited; we are sure 
we are making no unreasonable claim, when we say, that ^nobody can have 
a better or more organic part in tliis pioneer‘work of national development, 
which is bound to proceed apace imdcr progressive democratic institutions 
and self-government, than what our banks may have under thp aegis of the 
newly founded Reserve Bank of India, in the supreme tasl^ of niarshalling 
the j:ountry’s capital and credit resources and of guidifig them to best 
fidvantage along^ approved ynes: therefore it*\vilLbe no exaggeration to 
claim that India can.be what her banks desire to malce of her. 
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FORM No. 1 

• • 

•‘Fora? of Sta hrmf-nt to be published by !^anking and Insurance 
Companies and Deposit, Provident or^ Benefit Societies, being 
Form G of the Third Schedule of the Indian Companies Act, 19IH, 

• AS AMENDED BY A(;T XXII OF 1936] SEE S. 136. 

• • 

1 The share capital the company is Rs.divided into.shares 

•of Rs.each. 

• • 

'fhe number of shtlres issued is.Calls to the .amount of 

Rs.per share have been made, under which the sum of Rs. 

has been received. 

•« . . 

Thfe Liabilities of the company on the thirty-firstgclay of December (or thirtieth of 

June) were :— ' * 

• • 

Debts owing to sundry persons by the comp.iny. 

Under decree, Rs. * 

(Jh mortgages or bonds., Ks. 

On notes, bills or bundles, Rs. 

On other contracts, Rs. 

On estimated liabilities, R§. 

Tlie Assets of the company on thi?t day were:— 

Government securities (stating them), Rs. ^ • 

Bills of exchange, huudies and prujuissory notct, Rs. 

Cash at the J3.inkcrs, Rs. 

Other securities, Rs. 


• • 

1 If the com^kfty has no capital divided into shares, the portion of the statement 
ung to capital and share must omitted. * 









F.ikm bf Malaxcf ^.lunx being Form F of tiie Third Schedule ok the Indi\n CoMPSNrKb Act 1913 fAs amended 

XXII OF I93fi; snr *?. 133'. 
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1. The words “ Book Bebts '* in the right-hand column of this Form were substituted for “ Book Debits ” by s. 21 of the Indian Companies 
Amendment)“Act (II of 1938). , ' 
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FORM No. 3 

t 

Share Certificate. 


Certificate No. 

• Share Capital.divided 


itn Ordinary Shares 
Registered 


Shares. 

, . ... into..in' 

Preference Shares of.each, 

df..each. Nos. 

This is to certify that.»,...of...is the n-egisrerea 

Holder of.of the above namecl ordinary Shares of.each, 

numbered.to., all inclusive,. 

subject to^hc Memorandum and Articles of Association of the Company, and that each 
of the said shares is fully paid up. * 

Given under the Crynmon Seal of the Company, 
lliis.day of.19 




Di 


Directors. 


. Secretary. 

No transfer of any of tlic Shares comprised in this Cfcrtificatc will be registered 
until the Certificate has been delivered at the Compathy's Ojiice. 

Registered Office 


• FORM No. 4 

. Registekro Debenture. 

Ijo. ^ Rs. 

The.Company, limited. 

, Share Capital—Rs. 

OMices 


Issue of Rs.Mortgage Dcbentfire Builds. 

Ranking pan pasu. 

Issued pursuant to Clause—of the Company’s Memoranduny of Association aipl 
Article No.... |. .ofafticaConifiany's ‘Vrlitles and a resolution of the Boarej (or Company 
in General Meeting) passed on the.day of. 19 . 

The?.(heremafter called the Company), in eunsideratiou of the 

sum of.f.rupees paid to them by.of.hereby 

covenant with the said.. his mjeciiffers, administrators and assigns. 

to pay to the said.....*... liis executors, aijministrators or assies, 

on deraaiTd ^r witheut axiy demand, if, and when the principal moneys hereby secured 
shall m accordance with the conditidhs contameil herein. Obconie payable without demand 

the sum of Its.on presentation of this Debenture at the registered office of 

the Company, and the Company will m the meantime pay interest thereon to the 

registered holder for the time being at the rate of Ife.per cent per annum 

by equal half-yearly payments on the...*.day of.and.day 

of.in each year, the first payment of interest to Ixi made on the... 

day of.nc.xt. Aiyl the Company do hereby charge with such payments the 

undertaking, stock in trade, lands, premises, works, plant, property, and effects (both 
present and future) of the Company, and its uncalled capital for the time being,* to the 
intent that this security and the other securities forming part of the above named issue 

of Rs..may rank equally as a first charge upon the said undertaking, stock 

in trgde, lands, premises, uncalled Capital and other property and elfccts, and such 
charge is to be a fating security, but so that the Company is not to be at liberty 
to create anjf mortgage or charge t>r to confer an\- lien to rank equally with or in 
priority to the Debentures of this series, or,to sell, mortgage, or deal with its Book <»r 
other Debts, or Securities for money otherwise than for the purjxise of getting or realiz¬ 
ing the same th the ordinary course of business. If this Debenture shall at any tune 
hereafter be redeeue^ or pffid o£E or |atisfied, the same shall not be re-issued, while 

any of this series of Debentures, each for securing the principal sum of Rs .ihall 

remain outstanding or unsa^sfieS.* * • 
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FORM No. 4—&}ntd. 

A Register of these Debentures will be kept at the Company’s Registered Office, 
wherein there will be entered the name, address, and description of the Registered Holder 
or Holders and particulars of the Debentures held by him or them respectively and of 
the date of registration. Such Register shall at all times during business hours be opcu 
to the uispection o, the Registered Holder thereof, or his personal representative or 
any agent of such Holder or of such rci)rcsontatives. 

The Registered Holder or Holdi rs will bo regarded a^ exclusively entitled to the 
benefit of tins Debentuie, aiul all {icrsoiis may act accordingly, and the Company shall 
not be bourn! to outet in the Register notici* of any trust, or to recognize any right 
in any other person save as herein piovideii. 

The principal nionev and interest lieii-hv secured will be paid without regard to 
any equities betMccii I' e Companv and the original, or any •intermediate Holder or 
Holders hercot, and the rticipt of the Registered Holder or Holders hereof for.such 
principal mom' .uid inv ii i shall be a gixid discharge to the Conjiany for the same ' 

The Coiiip.iny ip.i\ ai any tune hereafter give notice in writing to tiie Rcgist.-ied 
Holder oi Iloldcis luneoi. hi^ oi their executors or administrators, of its intention to 
pay oft such principal moneys hereb\- secured, and immediately after the service of any 
such notice, sucli principal moneys sluill become payable. 

Ihc piiiuipal money hereby secured .shall (yitiiont any tlemand Ix'iiig nia<le 
therefor) beca me immediately payable in each ot t!ie following events, ,'iamelv - 

(a) If the Companv makes default for a period of one cvlendar month in the 
pavincnt oi any interest hereby secu’'ed; 

(</) ll an (.irder be made, or if a Kcsolntum, wliother requiring confirmation or 
m>t, bo passed for the winding-nji of the Companv; 

(c) ll an execi'uon or distress is levied or enforced upon or against any of tli-' 

chattels or property of the Conqianv and the same is not paid out within 
two dav 3 qt the levying of the s«imo . 

(d) If the Company sliall stop payment or shall cease to carrv on its business; 

(e) If a Receiver of the eompany’s uinlertaking or any part thereof shall * be 

appointed. 

At any time after the pnrtCipal moneys hereby secured, or any part thereof, shall 
have become payable, the Registered Holder or Holders of this Debenture may, with 
the consent in writing of a majori'.y in value of the Registered Holders of this series 
of Debentures, or of such of them as shall be outstanding, appoint by writing under his 
or their hand or hands, or in the case of a Corporation under Hs 'Seal, some person or 
persons to be ft Receiver of Receivers of the property charged by these Debentures, and 
may fix hr or their remuneration, and such appointment shall be'os effective as 'f all the 
Holders of Debentures of the same issue, or of such of them as shall be outstanding, had 
concurred in such appointment, ard a Receiver or Receivers so appointed shall, except so 
far as may be mentioned otherwise m his or their appoint*'3nt, have power— 

1. To take posscseion of the property charged by these Debentures ; 

2. To carry on or concur in carrying on the bq>incss of the Coinpany , 

3. To sell', lease, or let, or concur in .selling, leasing or letting any of the 

property’ charged by these Debentures ; and as to fixtures to sell or concur 
in belling the same ; either attached to or separated from the hereditaments 
to which lliev are fixed ; 

4. To make any arrangement or compromise winch he or they shall think expe- 

* dient in the interest ot the Debenture Holders ;. 

5. To make calls, conditionally or unconditionally, ' on tlie Memlx*rs of the 

Company, in respect of the uncalled Capital, with such and the same powers 
for that purpose, and for the purpose of enforcing payment of anv so made, 
as are by the Articles of As.sociation of the Company coiifeiied on ihe' 
Dircctor3 thcieof in respect of calls authorized to be made by thorn aP'l in 
the lutiiicb of the Directors or in that of tlie Company or otherwise and Lo 
the exclusion of the 1' r,. r,,r,s’ ]iov r iit that behalf. " ’ 

• Given under the Commrjn Seal of the said Company this.day' o! 

.One thousand nine hundred and. 


Director.^ 
Seci'etai > 
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FORM No. S 

Fixed Deposit Receipt. 


• * '• 

No. X. 


• Received from. 

to his credit on Deposit for 

on the.19 

per annum. 


.Bank Liiiiited. 


NOT i'l^.VNSFERABLE; 


..the sum' of.Rupees to be placed 

.... from.19.Repayable 

Tntoest will be a11owc<l at.per cent. 

For and on behalf of.Bank Ltd. 


Manager. 


Rs. 

4 • 

Accountant. 

.V.R.—’ITiis receipt must be given up on rcpavment of the amount. 


FORM No;^ 6 


Account Opening'Fokm for Individual-.Account. 


The Manager, 


19 


Bank* Limited, 


Dear Sir, * 

Plcacc t>pen a....*..Account in my name in the lic_Jks of. the 

Bank. I agr«ft to comply with, and be lioiind by the Bank's rules, for the time being, 
for the conduct of such accoun>‘.. 

Kindly aupply >*ie with a pass-book, a clie(]ue book .and a paying-in-slip book. 

Full name . 

Occupation . 

Address . 


Yours faithfully. 
Signature.. , 

Introduced by 

iV.B.-All nitration? must be initialled. * Manager or Accountant 

Specimen Signature. 


/. 
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FORM Na. 6 Ca) 

I 


Account Opening Form and Authoritv. 


Individoai, trading 


undbr a firm’s name. 


The Manager, 


19 


Bank Limited, 


Dear Sir, ’■ V 

I, the undersigned (1).hereby 

request you to open ;i.Account for me to 

be callei 1 .I. • ' . , 


.. .in the lK>i>ks of the Bank*. 

And I request and antliorise you until I shall give you notice in \vriting to the con¬ 
trary to honour all cheques or other orders which may be drawn on the said account or 
bills accepted or notes made on n>,’ behalf’or on liehalf of the said account provided thrft 

such cheques, orders, bills or notes are signed Iv’.. 

.nnd T recjiiest and authorise ycu to debit such Cheques, orders, 

bills ot notes to the said account with yon Avhether such account be for the time being in 
credit oi; ovc^d^a^^n. » 

I agree to coniplx ^\ilh and to he bound bv tlie Bank’s rules for the time being in force 
for the conduct of sncli accc)unts. 

• ^ ' ' Vours faithfully, 

Cheques w^|l be signed bv ... 

t 

Afr..til ns.. 

Mr.*_thus.• 1. 

• « 

Introduced by. . . . •..*...«. 

-Ml alterations must be initialled. 


Initials of 

Manager or Accountant 


Specimen Signature (s). 


vl) Here insert full .Vame and Address, 
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FORM No. 6 (b) 


STATEMfeNT REQVIKBD IN CASE OF HINDU CUSTOMERS. 


,To ■ 

. Twe A^ent, 


.Bank Ltd. 


Dear Sir. 

I • Fixed Deposit Account 

We beg to inform you«that all the money deposited in tbc Current Account 
* Savings Bank Account 


staodingin^^ name 
our 

myself • , . 

- ^ , — and IS not 
ourselves 


in your books is tlfr personal' or self-acquired property 
• • 
the properly of a Joint ITindif h'ami^v'. 

• 'Yours faithfully. 


of 


FORM No. « (c) 

Form of Mandat^f. or Authority foRsA perso,n to draw upon 
ANOTHER person's ACC0UNT._ 


To 


Tfi'^ Manager,,* 


• Bank Limited, 


Dear Sir. ,, • ^ 

1 fier^by autlioris^ you to Tionpur all cheques drri\vn on my account with you 

by. T.whose specimen signature is given below, notwithstanding 

that, such cheques may ercate.an overdraft or increase it to any extent, and who is auth¬ 
orised also to make, draw and indorse and accept or otherwise sign any bills of exchange, 
promissory notes or other negotiable instruments and to discount the same .with your 
bank oi others isc, and als.o tt) indorse cheques or other negiitiablc instruments of any kind. 


This auth^itv shall continue in force until 1 revoke it by a notice in writing deliverefl 
to you. 


Yours truly. 


Doted this . day of . 

• • 

Specimen sigq^ture of 4:he person Authorised to sign . 


.m . 
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FORM No. 6 (d) 

•1 

Form of Impemnify Re. Payment of Condition.vl Orijers. 


I’m Mawokr, 

.Bank LiMirEO, 

I'»>:ak Sir, 

Tn considiT.it 11)11 of voiir iUlowiiii' luc/us, or ii.nsoii/p.M-so'is duly .Authorised by 
in.’'us, to dr.iw ilr.Aft.s mi you with receipts aHached, I/wc iiiidertiko tint you shall have 
as .ig.Ainst me/us in re.sperl thereof the protection afforded bv Sections 8.S and 128 of the 
Xi-yotiatilo Instruments \ot, 1881, and that the signature on the receipt at the foot of such 
drafts shall have llie eltect of .ind operate as an indorseui'Uit wi hin the meaning of the 
said .Sections. 

Vours failhfullv. 




Partner. 


FORM No. 6 (c) 

Inoem.n’itv Form for Vern.vculvr '^M.v.vruKi'.s. 


To 

The M\n.\gf.r, 




Bank LiMir^JD, 


Dear Sir, 

In consideration of vour hank a’lowing me.us to open a current account -^th 
tha bank intended to be operated upon by chetpios issued bv '‘ni to me/us for such 
purpose and bearing sign.itarcs in other than Koinan characters, l/vve hereb ’ agree 

I 

that such account shall be kept on the condition that you ->liall be .at liu'"'tv to 
charge me/us with payment on any cheques paid by vou upm sucli account .and 
Ijiwe will hold mvs.’lf ourselv'Cs liable" and you shall nol'be in anv way resi) insible 
therefor notwithstanding —■ 

(a) That such cheques may not have been drawn b\’ me 'ns • or 

(b) That my/our signatures may be forged thereto, or 

(c) That such cheques may have been altered or otherwi-ae tampered with in 
any way whatsoever and I/we hereby further agree at all times hcre.after to save, <lefend 
and keep your bank harmless and indemnified of and from all inaiiiier of actions, suits, 
claims and demamls whatsoever and of and from all damages, costs and charges whatsoever 
which may at any time hereafter sustain, bear or be put to by reason or by means of yoai 
paying any cli i los, however drawn, altered or tampered with, in respect of such account. 

• Yours’faithf-illy, 

Signed by. 

aftA* the contents had been fully explained to* him or them. 

Witness .. 

Address ... 
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FORM No. 7. 

# 

Authority to pay dividends to Banker. 


;<lo. 


* Date. 


To. 


ri«;.COd, Ltd.. 


.19 


Gentlemen, 


He. 


1 request you to pay all dividends from time to time falling due or becoming payable 
on the'aOovc shares now or at any time standing in iny name in the company’s books to 
thc^..^.Bank Ltd.,.or orcjjer, whose rpeeipt shall 

be your full and sufficient discharge. 

• Yours truly. 


f6rM No. 8. 

Authority to pay Life Premiums. 


.19 


• The.” .tBANK Limited, • 

Dear Sir, ' • 

1 hereby request and autiiorise you, unfil you receive notice to the contrary in writing, 
to pay the premiums from time to time as they fall due, on the Policy of Insurance No. 

.for Rs.in the.Insurance Company 

Limited and debit the same to my cuiTent account with your Bank. 

Prennum Rs, As, Pies only, due 19 

, • • Yours faithfully. 


Signature. 


22 
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FORM No. 9 

s • 

Account Opening Form and Authority to operate 

I'PON THE ACCOUNT BY AN ATTORNEY. 


.19 


No. 

To 

Tin; :VrANAOEK, 


:iBank Li.\iited. 


Dear Sik. « „ 

r 

I'ndor I’owiT-iif-Attorney granted to mo on.. 

1)V the.’..*. 

registered a,-. P. A Xo...in vour book<«, I t.m authorised to open an 

« • 

account NMth your Hank. ^ ' 

PKase o'pen a Current .\ocount in the name of.*.. 

in your IBooks to be operated upon bv myself or anv |,cr.son similarly authorised. 

\\ e agree to comply with and be bound bv the Bank’s rules for the time being' in force 
for the conduct of such accounts. 

I 

Kindlv supply us with a cheque book .intl pa^s book. 

Yours faithfullv. 

» * Signature. 

Occupation.... 
and 

Address ..» .. 


•' Introduced by ; — 


(.Vteration must be signed by all the Signatories.) 


Specimen Signature 


Initials of Accountant 
or Manager. 


Pass.Book issuefl 

1 

Cheque Book I-ssucd 


C/R. Obtained 


1 

Initial Deposit 


Standing Ins. 
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FORM No. 10. 

Account OpeMinc Form and Authoritv to opbrati-: ui-on 
THE Account of a Partnership Concern. 


I'o 


Thk Manager, 

0 . .Bank I.imited, 


Dear Sir, 

VVe tlic uiKlcrsignwIJ..*.(all partners,) carrying cm business in 

co-partnership as.under the name and style of. 

.hereby request you to open/continue a current deposit account for us 

in the name of the said linn of.and authorize vou to honour our 

respective signatures as iintl^ on behalf of our said firm. • 

We filso request and authorize until any one o^us sh^ll give you notice in writing 
to the contrary, lojiononr all cheques or other orders which may ^ drawn or b^lsaccepted 
or ntflcs made or receipts for inone\fs owing by Von to us signed oy any one of us or our 

Manager Mr.... !^on behalf of our saitl linn and debit 

stich cheques, orders, bills, notes and receipts to oiir said firm’s account whether such 
account bfe for the tunc being in.cvcdit or overdrawn. 

• W'c also reiiucst you to acceiit the endorsement of an^ of us or our Manager Mr. 

.on behalf of oiA said firm on cheques or other orders. 

•bilh^ir notes. * • 

We agree to complv with ancl*to Iv bound bv the Bhnk’s R*les for the time iKjing in 
force for such accounts. 

Yours faithfully, 

Name. 

Address.... 


Specimen Signatures. 


Rfr.... A. will sign 

Mr.•.. will sign 

Rfr... w'ill sign 


FORM No. 10 (a) 

Lettf.r from Partners of a Firm .admitting membership of .and 

I.IABII.ITY FOR AMOU.NTS DUE FROM FIRM. 


The .ArA.>yAGER, 


.Bank Limited, 


Dear Sir, • • < 

We beg Jo ijuforni you that we, the undersigned, are the partners in the said firm of 

.... .Avlii^h has dealings witji your bank. We jointly and severally under* 

take responsibility to the Bank for J,he liabilities of the firm with the Baqk. The Bank ittay 
«.'ecovcr its claims from the estete of any or all of the parttiers of the firm. 
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FORM No. 10 (a)—CoM/rf. 

AMicncvcr any change occurs in our partnershit) we undertake to inforiu the Bank of 
the same in writing and our individual responsibility to the Bank will continue until we 
receive from the Bank an acknowledgment of that letter and until all our liabilities to the 
Bank arc discharger*. 

' Yours faithfully) 

To be signed hero 
by each jxirtncr of 
the firm. 


FORM No. 11. . 

« 

Letter from the Manaoer of a Joint IIinut 
Family ITradinc Concern. 


To 

The Manaoek, 


A 

Bank I.imited, 


Dear Sir, 

1 hereby tlcclare that I .im'Manager of the Joint Tfindti fainilv trading concern of 

Messrs.^.composed efnivsclf and mv iirothcrs.antl.th.lt, 

sons 

all dtalings and tran.saclions are being cntcrerl into by me ao Karta and Manager of the 
joint Vindu family comrostd rif the oersons mentijineii below. That although T am fully 
entitled as such Manager to deal with you as all the dealings are for the benelit of the Joint 
Hindu family, and all moneys are rcryured for the purpose of the Joint lamily business and 
.'r family necessity and it is unnecessary^ to have* any authotilyi from tiie other member^ 
of the family, 1 ha\e, for tour .satisfaction, got this letter dulv signed by the other adult 

memliersVtf tlje famil\-. < 

Yours faithfully. 

Signatures of other adult nieinbcis of^tlie f.tinilv. 

1 . .* .. 

2 .;. 

.:. 

4 . 

5 .t. 


FORM No. 12. 

.\CCOUNT tfPENINO FoR.M .\N 1 > AUTHORITY TO 01*ER.\TE UPON .\ JOINT Acc.OU.Ni. 


I'J 


The Man voer. 

. Bank (.imi'ieu. 

f>EAR Sir, 

We hereby rec^uest you to open in our names a...Account in 

thejxioks of the Bank and we agree to comply vfith, and be bound by the Bank’s rules lor 
the time being-in ftree for the conduct of such accoufttk. \Ve also request and authorise 
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u>u until any one of tis shall give you notice in writing to the contrary to honour all' * 

cheques or other orders which may be drawn on any joint. 

Account kejlt by us wth you or bills accepted or notes made on our behalf signed by " 

(1)..of us and to debit suCh cheques or orders or bills or notes to our 

AccountVvith vou Avhether such Account be for the time being in credit or overdrawn. 

In the event of the death, insolvency or withdrawal of any of us the survivor or sur¬ 
vivors of us shall ha\c full control of any moneys tlien and tlicroafter standing to our credit 
in our AcaSunt Avith you and it is understoodi<.hat all moneys now or^ereafter standing to 
our credit in out Account Avith you shall belong to the Survivor or Survivors in the event 
of any of us dying during the Currency of the .‘Vccount. It is further understood thati ^ 
any one of ns forbids pr^’meut o*^ an Account (which is not payable to all of us jointly ^ 
the Account if in credit shall thereupon cease to carr\' interest and shall not be payable 
except on the <li.scliargc of all of us or the Survivftr or Survivors. 

Wi^aUfio request you tef accept the endorsement of anv one of us to c.hcqucs or other 
cirders, bills or notes payable to us. • 

In consideration of your opening or of your coiitiiiumg an .Vccount or .'Vccounts 
in the joint names of us, Ave the undersigned have jointly and severally agreed that should 
any suclf Account or Account^ at any time be oA^erdrawn avc .shall jointly and severally 
b« liable to you for any moneys for the time being owing^to wu thereon including commis¬ 
sion and interest. ^ • 

* * And Ave haA-e als«i jointly and severally agreed that all moneys, securities or other 

moveable property (whether jointly of that of any or either of us jointly and seimrally 

in or coming into your possession shall be and remain a sijpurity and shall stand«chargcd 

• • • 

for the payment of our joint indebtedness and liabilities to you from time to time. 

Please furnish us Avith a jiass-book ami a book of.cheque forms and note 

, our signatures as unde^# ^ 

Yours faithfully, 

. Signature. 


I 


.5 c . 1 

O cn I 

S i 

(/} CD {% 


• • 


Introduced by. 


(.Alterations must be initialled by all the Signatories.) 


Sjiecimen Signatures. 


Initials of Manager or 
Accountant. 


(1) " .ML” ” Pither,” “ Anv one,” ‘‘ Any two,” or as the case mav be. 
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FORM No. 13 

.\ccoi;xT Opening Fokm for l.iMiTr;i> Companif-s. 


I'o 


The ^^.A^■.\G^R, 


19 


Bank T.imitku, 


Sir, 

At ii incotins f*! Bi*' Diivclors of.I.iiiiiteil, held at. 

.ila> of.19...., tl.e follojMiig Kc'joIhIioii's amtc 

.}>as>«ed. < 

I. “ lh;U an account lx? opeiicil with tlie.Bank I.Ul., at. 

'2 " That the Bank he iiibtiiuted to luniuui .ill, i lieHiics or other oi'ilers 

(liawn aiul to aeiept and .let upon receipts for inonet s deposited with, ov o\\ mi» 
bv the Bank on any accoiiili. or accounts at anv time or times kept or to he kept 
MI the name of the Oomi>any ixith the Bank, whether any such aeconnt or accounts 
be for the time beins in credit or‘o\erdraun. jirovideil -such cheques, onlers or 

lei’eipts are sij>ned hy.lor fe'ii' time heinj' ol the ('ompanv and 

countersigned bv.foi tlie time being of the (’omp.inv. 

d. ■' Ihat the B.ink be in.stiueted to honour all Bdls aeeejiteii and Promis- 
-.ory Note's made on belfMf of.the foiiipan\-at anv time or times whether the 
.icconiit or.uconnts ol the t'om'p.iny, be ^or the time lu-ing in eieilit or overdraje n 

pro\ idetl siu ti bibs or notes are signed bv.for the tune being eit the 

C'ompaiic and eonnteisigned bv.. .lor the tiiiu being ol llu; 

«’ fiiTiipany ” 

e 4. “ That.0.,...be aulhoiised to .iir.inge with tlie Bank lor 

adcanec to the ( omi>an\ In' w.iv ol loan .mil ocerdi.ilt from time to time .ind to 
charge any ol the tonip.iii'i's imipertc and securities .is set iirit'' therefor’' 

r 

5. " That.lie authorised to sign on,j>eliall oi till'( omp.inv 

.ill dCHiUnients and Icu ins rel.itiiig to such securitiis (in I'M.ition to ik-posit or with¬ 
drawal or otherwise), m such loriiis .is may be reipiired Iv the Bank .mil tiirnish 
• .idc instriiclioiis, iiideinnities and countei indeninitii-s wlneh ni.ic bi- leif.iiied by 
the Bitnk from the Company in connection with the t'onip.inv’s buii.mi ss ” 

. (>. '■ 1 hat the B.ink be*iiirmshed with .i list ot the n.inies of the I hrector.s 

Sec ret a v\ .end ofner tlllicefs ot the Coiiipany Mini a cof v of its .Memoi.li'duni .ind 
.\iticles of .\ssociatioii v.nd be from time to .lime iiiloi iiied bv iiotifi- in \\ritiiig 
under the hand cjf the Chaiinian ot anv c:ha'iige which niav take plai e therein and 
which w ill entitle the I’anktoait mion anv sue h notii e unt il the rei eipt ol further 
notice under the hand of •the t.hairiii.iii." 

7. “ Th.it these Kc-solutioiis he" coiniminii ated to the B.ink anil remain in 

force until notice in writing be giwn to the Bank bv the Ch.urmaii of the Com¬ 
pany.'' 

In pursuance whereof wc rcipiest th.it .i c in rent account be opened in the books of 
, vour Bank in the name of the Conijiany, aiiil we certify that the alxive Jtesolutions have 
been duly entered m the .Minute Book and signurl therein by the Chairman and aio m ac¬ 
cordance with the .\rticles of the Company and that the Company is .i private-public 
Comjwny. , 

On behalf of tlie tauupany we liereby agree to comply wdth .and lx? bound by the Bank's 
riAcs for the conduct’of accounts with it. ‘ 

■^'ours faithfully, 

* ' Chairman. 
Secretary. 


Batcy. 


19_ 
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FORM No. 13 (fonld. 

Pass iiook Issued 

-j -—--— 

Che<]ua Book Issued 

■ Specimen Signatures. 

C/R. (Obtained 

. . » k 

• ...». 

Initial Deposit , 

•- 

. • . 

Standing Ins. 



, FORM No. 14. 

Maxdatk or Aujiiokity to open an account for Society 
• OR Club, and operate upon the same. 


J'o 

'I'hf, Man.ager, 

• • 


IjA.N’K LiMII^L), 


Copies of the liesoliitioiib passed by the. .of the..it 

;hcir meeting held on the....day of .19 

1. " I hat the.I5<ink, I.imitgd, be .uid .u'c herein’ appoiiilcil. 

Jkinkers to the... 

2 ■■ Ihat all ehetpies on Uie.^iaukui;' account be sajued and .dl bills, notes .nid 

othei negotiable instruments be drawn, accepted, and in.ide on behalf of the 

.bv.T.Socrotarv or .mv..*.or mor^ ol the 

members of the cnmmitlee whose specimen signatures .ue. given below. 

S. “ That chei|iies, bills, notes, .uid otiici m’gotiable instruments [lavable. to 

the.may bo eiidoiscd for J;he.bv anv one or more 

of the iiersous mentioned m the Resciution N'o.or be tin: SeiTc- 

larv’ ol j^ie.»for the tinu’ being * ^ 

4. ^ That a copy of the Resolutions (under the Common Se.il .ind) signed by the 

, • Chairman* be handed to the tJank together witli spi- imeiis ol llj^e, neccisaiv' 

^ign.itnres ” , ' 

J certify that the liesolutions of v\ Inch the^djov e .ire i opie-, were fullv p.isscd 
at a meeting fil*tlie.liAl on the.d.iv oi.19 

• As wjtne.s.s (tlie I'ommoi-^ Seal (1) of the ..iiul) the signature of 

myself as Chairm.iit ol.the said meeting, 1.his.day of.19 

.Chairman. 

C^iunteisigncd bv. T .Secretary. 


Seal 


^'he tollowing are the signatures of tlie persons mentioned in the .ibove. resolutions ; - 

1 .. 

2. 

3,.... 

■ I " " -- 

(1) Strike outVord.s in tlie brackirts where there is no seal. 
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I 

FORM No. 15 

( * 

Account Opening Form and Authority for Trust Accounts. 


I’/A. No. 

lilted.. 

To 

The M.\nac.er. 

.'.13ax^ Limited, 

Dear Sir, , 

Please open a emrent account in your bank in the ntime of. 4 -. 

^^ill be operated upon b}’ (1). 

who have been authorised by the Trust Deed dated. 


;i9. 




... .The account 
of the trustees, 
.registered 


A copy of the said Trust Deed dbly cerlilied is sent herewith. In future, if any change 
is required in,the names o^the operators of .the account, it will be effected by a resolution 
of the Hoard of Trustees and you will be informed acco/'dingly, in writing by all the trustee^ 
and you will allow such persons to operate upon the account. 

We agree to comply with and lx* boniul bv the Bank’s rules for the time lieing in foretj. 
lor the conduct of such accounts. 

Vours faithfully. 


X 

Is 

ii 

^ 1 -* 

: 

o 'O .• 

o< [ 


Signature 


Inlrod'jced by. 

(Alteration^ mujt be initialled by all the Signatories,) 
Specimen Signature. 


Initials of blanagei | 

or Accountant. 'j 


Pass Hook Issued 


Cheque Book Issued 


C/R. Obtained 



• 

1 standing Ins. 



(f) "All", ‘Tiither’’, "Any one”, "Any two” or as* the case may be. 
































T'orm of Paying-IX Sup. 


APPENDIX A 

I 


345 





































346 


BANKING LAW AND PRACTICE IN INDIA 


FORM No. 17 


COM'IDLK IIAl. InOUIRY AS ro IHK STATUS OF A CUSTOStF.U. 


Tun. I’ank l.iMtrnn. 

No. 

..*.. 

Dale . 1 !) 

To 


)>I.AR Sll^, 

Wo shall Iv much ubh^cd if \oii will f.ixouv us with .iii opinion as t<i tho moans, staml- 
iim, and n spcct.ibility ol tho nndormontic'iiod. 

Anv infonn.itioii voti ma\ favour us with will !)<• tioated a^ slrictlv ju’iv.ito .ind i.o i- 

■idontial. ' 

.\.t '• ' 

/‘I'ii: .'i!.'. . 

. huiKSS . 

Yours faithfidlv, 


Mil 


FORM No. 17 Va) 

•"oR’i o! Ki n V io \ Com iin.vi I\i. IvNoi ruv. 

/’ll. f.'t ('ill < ■ili/ldi i.'hll. f 

.r>\\K I.I.MIII t , 


No 


io vK .''ij;, ■ 

\s ih“Nir<.-<] l)v you in voiu li (tor of ilic.tlio cnclnsod report is Iv-.ii!; 

.o'lUmuni'ati (1 to vou in tlie strufest i oiiliduni e and nithont rospoiisibilitv or i;iiarant>;i; 
m t’a* jiait of tins bank or anv of its oilireis. ' 

Jills kii'.r IS .sent on the conditnai that tin- name of tins h.inic will not lie disci>c'l 
in til'; (.vent of unr is poit Ir in^ jia'Scil hv \ou. > * ' 

^'ours laithfnllv, 

. t..». 


Manager. 
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Form of fJetjer Enclosing Cheque Book with Form of Hecript Attached. 


Bank T.td. 


Pf.ar Sir, 


Dated 


As desired in yoni' letter of.we have sent you separately cheque 

lx>ok lie^ring Nos.and uc shall be glad if you uill acknowledge 

receipt of same in the forjn below to confirn^ safe receipt of the book by you. 

Yours faithfully. 


I'oi . 


■ Bank Ltd , 


Manager. 

• • 

Notick : -Customers arc requested to count tl^ leavfcs of the cheque book before 
u.siAg the same. • • * • 


Dated. 

^^essrs.T.Bank Ltd. 

• «. 

J)FAR Sirs, . * 

• * m 

J am in receipt <>• your letti;r of.and am pleaMMl to lutorm you that tlic 

cheque book sent sejiar.atclv lias dulV come to liaiul. * , 

. ^ ^ ’N'ouis failhVillv, 


JFORM No. 19 


SPKUMI.XS OJ- CllOUL.VK I.KIITKS lO FliOsPM, IT\ 1C Cu s lOMURS. * 


The First Bank of Lemon Cove. 


■■ Botli men .iwd money an- at their J^cst when Bus\.” 

.» Pn)spcrit\' Proverbs. 

More than :it)0,0U0,U00, of the tounlry’s cash is carried around in pockets or .secietet.l 
away m old stockings, tin-cans, iiuvttre.sscs an<l otiicr lulling places. 

It IS idle money. 

Even a small |iortion ol this invested in Govcrnineiit Promis.sory Notes would bring 
thent back to i>ar. Deposited in Banks it would nijccl new life into the industry, liencliting 
every one in*the country. • 

Don't let your»money lie idle. 

Yours truly, 

I 'ice-Pirsidciil. 
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FORM No. 19(a) 

First National Bank op Redlands. 

Mr. J. V. RGWAN. 

827, Damn Air., 

Flint, Mich. 

Dear Sir. ^ 

Somehow, someday, each and every one Ai us would like to feel that our daily bread 

did not come wholly from our daily efforts,—that there is a sum of monej' invested and 
bringing in an income upon which we can draw. « , 

Down in our hearts wc know, too, that the SOMEHOW is bj' earning and saving 
money regularly, and the SOMEDAY wilpnever come unless wc make a start. 

Why don’t you decide.NOW to start saving NOW ' • 

We ivill help you in every txjssibl' ^^ay. 

Any sum you have to d^l^sit will be acceptable. We will add intcrust at the rale,of 
4 per cent, per annum, thereby helping your savings to grow. 

Won’t you come into the Bank at your tirsl opportunity and open a savings account 
even if it is only for $1 

\'cr\ trulv Yours, 

V ice-Pu'sident. 

FORM No. 19(b) 

FiRst Bank OF Rediaxds. 

Mr. J. V. ROWAN, ' '.\pril 23' 1922. 

827, Dai' in Are., 

Flint. Mich.’ 

Dear Sir, ' , , , 

% 

■■ After A M'hile.” ’ * , 

4 'I • 

• » 

So many people think they will begin to save " dfter a while.” In the meantime they 

go on exercising the spending habit. 

It is not the money that you Sl’END now that will make you comfortable by and b\ 
It is the money you SAVE now and during all the “nows” of your producing years. 

Experience has shown that saving must lx: practised to be really successful. Once it 
is established as a habit, it becomes easy. 

. This bank rvill be glad to help you to sa\ e by suggesting various pla,'is of saving - 
plans used successfully by many of our depositors. 

Any officer of the Bank will be glad to talk with you if you will be ki’nd enough to call. 

Yours very truly, 

* * ‘ Manager. 

—i —— I —— 111 i—1^^^— 

These letters have been taken from Re\'ised Bank Letters by W. Ri Morehouse and 
F. A. titearns. 
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FORM No. 20. 

» 

Slip for Returning Unpaid Cheques. 


Cheguf No. y 


Returned for Reason No, 


1. reflects not yet cleared (please present again). 

2. Not arranged for. * 

3. Payee’s endor^ment required. 

4. Payee’s endorsement irregular. 

5. Payee’s eudor'Jbinent ilfcgiblc. 

6. Refer to Drawer. 

7. Drawer’s signature differs from specimon Jiled in this office. 

3. lindorscmeiit re^piircs JJank’s guarantee. 

9, .Alteration requires «Ira wet’s signature in fuiy 
10. Cheque is post-d.'ited. 

>11. Clieque is out of date. • 

J2. Kxceeds arrangement. , 

13. Amount in words and Agures ditlers. 

14. * Crossed cheque musf.be presente<I tiirough a Dank. 

15. No advice. 

16. Payment stopped by the Drawer. 

17. Pull cover not received. * 

18. Vernacular emIorsemenC retyiircs confirmatioiv 

19. Mutilation. 

20. Payment countermanded bv I elegram • ^^tponed pending fconArmation. 

Telephone ^ 


21 . 


. D.'ink L.ttl. 


Dated .T.19 


} 


Agent, 

Chief Accoj*nt8nt, 


FORM No. 21. 


Applicaiton for Advance. 


Branch.... Mockton-on-Sea. 

Name of the customer.... Charles Richard Roe. 

Particulars of business of Applicant... ,80, High Road, Mockton, Ironmonger. 

•General character of customer.. . .Middle-aged and successful businessman. 

Date wken acSount was opcne<!»... .July, 1904. 

Introduced by... .Henry Doe, Brother-in-Law. 

Has he any other connection with the bank ? . .. .His brothers-in-law have good accounts. 
Purpose Stated for which advance is required.... Buying freehold of 90, Rim Street fof 
Jtis dau^Mer who vbill shortly be married. 

Proposed terms.... 1 % altovg Bank Rate, .minimum 5%. . comigission £10 : I0*p.a. 
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FORM No. 21—Contd. 


.\ilvancc. 

At present 
running. 


Total 

_ 4 

Discount ol Hills ami Promissorv Notes 

' Xil. 

1 Nil. , 

/lOOO 

Nil. 

Overdrafts .. .. ' 

Xil. 

/lOOO 

Loan .. .. . . , 

Xil. • 

Nil. 

Nil. 

Total 

Xil. 

/lOOO 

nooo 

4 


liability ('ruaranti'i's ami bjidtirsoiiienls...,/^‘20 on h'lide hills dis 

< i'll ltd /.-» lie III D’^r 


« 

Sccunlie-. 

0 

I'or Present 
Ad \ a nee. 

I’rojmsed 
' ’ Securities 
for incrca.se. 

Total. 

1 4 

Discount of Bills and Proml.'-sorv Notes *. . 

Nil. 

Xit.^ 

Nil. 

Stock H.xt hangc Securities 

Nil. 

/50<l 

/5U0 

Ouaranlees or other Collateral .. 

.\'it. 

Xil. 

Xtl. 

LeasoluJd, I'reoliold, or Copvliolil 
i.and and Huiltliug 

Nil j 

7 Slid 

/800 

Misci llancons . . . . . . ‘ 

' ■ 

A il. ' 

Xil. 

Nil. 

' J'l ital. . 

• • i 

\it ! 

. ( 

. t 


/1300 


•I'liciihits 'll Cii^l'iiiu'i'■, Afronni. 


Deposit Account. Cukkeni .^.ocou^■T. 


• 

.Maxi:iiuin. 

.\rinnnuni. 

i 

■ 



Turnover. 

/670 

1 * 

£320 ' (480 j 

i . . ■ 1 

m 

" 1,120 

/270 

[ * 

^3090 


Managers observations. Although yiy. Roc has a balaiuc of £45-i on Deposit Account 

and fl57 on Current Account, he states that he will require all the available cash at his 
disposal to set up a branch shop, he is contemplating opening in Broad Street. 

Passii^d by, 

O. Y. Nolan, • 

i ^ 

Maiiagws Director.. 


Signature of Manager, 


1. L. Bann. 
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> FORM^ No. 21— Concluded. 

Details of Skcurities now offered. 


1. hiLLS OF HXCHANOE AND PROMISSORY XOTES 
^ Hkvij any bills been previously dislionoured ' \n. 

there any indications of rodrawinR ’ \o. ^ 

’ 2. Stock ^xciiangk Siwurities .. .. .., 

Particulars.5% Way Loan 1929-41 regd. . .... 

. if registered .state whether to be transferred into the names of the 

Panic’s nominees. uji of Mr. Dillv and Mr. Dally. 

X'j^'ue, if quoted at what price.... 101i^-£'500.If nmjnoted, has 

brokers’ ojnnion been taken as to tlcir value < 

Ol ARAM'KES OR other CoiX.\TIi:RAL 

i'articulars.♦. 

Ttelation of guarantor to customer. 

4, i-liASEHOLD, I'RFElfcLD, ORtToPYHOLn AND llUILDlNC. 

Address... .90, lilni Street, .Mockton-on-Sea. 

Particulars.., .hood clais residential villa, freehold. 

Afanagcr’.s valuation for purpose of this aifv-ance_/,(i()0. 

^arveyor s xaluatkyi.. . ./1100 [Dun, Drown) being boughj bv Mr. lioe for 

Assessed to Ratc.s at .•..f.^900. 

If let annu-sil rental... /105 , 

Kates.., .^3.5 (paid bv tenant) . 

('.round Kent..*..z S 

li'et Rental... ./85... .value at years’ purchase ;^850. 

Insured against tire in.!. ..itlas Fire Insurance Co. i, 1000 

if in laind Registry Area, registered with whatwtitic ?. 

(ir has title been abstiacted and verified*’ Wait and tiee Mr. Foe u'lll 
ftiee bank a legal mortoatje if necessary " 

Is there any record of any |tii(,i iiioitgage 

5. ^^ISe ELLAS RODS . . . . . 


Nil. 

f500/- 

Nil. 

fSOO/- 




* 

< • 


/ olal estimated value oj Securdies 


, Nil. 
/I30 <• 


Form taken from " ^uiglisli Hanking Methods " by .Minty, pp. 29U2. 


FORM No. 22 

J-OAN APPLIC.ATION I'OKM. 


.Dank Ltd, 

‘ .Office 

Applicant's name (in full). 

Names of Partners in case of a (iVm.. 

Father’s name and caste... 

Occupation with Income.*.. 

Residence and pre.sent address...•.. 

Amount required... 

Period and purpose for which requirwl. 

How repayments proposed...........^ 

Wliciher he applied to any of the Branches, if so, with what result?. 

•..*.I ■ ■ . 

Any other partculare. . 

Nature, E.vteul and Particulars of Security offered : _ » « 
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FORM No. 22—Contd. 

links relating to Sfcnnlv. 


1. If house or landed property is t)ltered as security, Uie (d) nature {b) locality, 
previous cncunibranccs, (rf) measurement, (r) value, (0 *^itle and any other particulars 

necessary shouhl be clearly j>iven. 

2. Wlrcn stock-in-trade, goods and coiumoditKs .ire ottered (<i) particulate, (6) con- 
dilion, (c) net talue, {d) market value, and (f) margin to be kept, sliould be mentioned. 

When C'lovernment paper and debentures are ottered (■?) nature, {h) rate of interest, 
and [c) year, etc., should begi\eu. 

4. If jewellery, i.i., gold is ottered its weight, wdue .nid margin should lie given. It 
should also be given if tlie cashier lias tested it. 

5, Wlien shares of a comjiany are ottered tlie {o) name ot the company, (i) lumber 
of .shares, (r) market \.ilue. (t/l ainount paid on ea(.h share should lie mentioned and the 
last balance sheet .shown if necessary 

I 

i3. In c.i.sc ot jiersonal se^uiitv, name, jiositmu and worth of the surety should bo 
stated. 

7. If a life policy is oiiorcd die ;<() .imoiint of policy, (b) name of the company, \c) 
premium, (d) surremler value and (t’l due date of the policy should be given. Will the 
policy be assigned to the Hank 


'Statement •>[ otiJ Innii h't'jblc l‘i')h,i‘iv d Hi'' IpbliCtinl 

I 


•Station. 

• 

Loca Jitv. 

• 

• 

Particulars of 
propertx'. 

• cppro.vimate 
value. 

r. 

Krmarks. 




- 


! 

- 


.''htleincfil 'if kievi')u% 


Station. 

1 

Name of creditors and 
addresses. 

1 1 

On wh.a.t j 
security. | 

( Amount. 

1 i 

1 ^ 

Rem.irkp. 

- 

• 

4 







i 

4 

• 


\ 


• 
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FORM No. 22—Concluded. 


I * I 

r* hereby declare that — 
\V e . we 

arc true arfd hold 

. . ourselves 


have read the rules and that the answers 
personally li 9 ,blc if any answer turns out to 


given above 
be wrong. 


J‘lace.„ 
Dated.. 


Sigiiature . 

Designatiott and Address. 


Ditles relating to Loans. 


1. The Bank grants loans of Rs. 100 upwards on security of Government Paper, 
Jewellery^ apd other gotxl ser^uritics. 

2. Promissory Notes bearing one or more ciidorseinfents, if approved, are rliscounted. 

.I? Advances ^netioned, but not taken up by the borrov»er within one moth of 

sanction will be considered as cancelled. 

* 

4. A half-yearly incidental charge of Re. 1 is made upon each Loan and Pro-note 
.\ccoiint. * , 

• 5. Compound interest will be charged after everyJialf-ycar. 

6. The Bank has a right to adjust the whole or ^art of the amount due to tlie Bank 
Trom the funds to lie paid to the c mstituent from whatsoever accoCnt. 


FORM No. 23. 


Form of Guar-vnif-e for one Customer »y one surety. 


i o 


The Ma>^\ger, 


..Bank J.td., 

Gkntleme.*, • 

In consideration of your opening (or ftontirvning) an account with.of. 

(hereinafter called " the customer *’) {Clause 1) I.of. 

hereby agree to pay and satisfy to you two days after demand up to the amount hereinafter 
mentioned all moneys and liabilities already advanced, paid, or incurred on such account, 
or which you may at any time advance, pay, or incur to or for the use, or accommodation 
of or on the credit of the customer (whether on current account or by way of opening or 
continuation of any new account special or otherwise, or by the discount of, or otherwise 
in respect of, bills of exchange, promissory notes, or other negotiable securities, drawn, 
accepted, or indorsed by him, or otherwise howsoever), together with ali interest, discount, 
commission, and dlher banking charges, law and other costs, charges and expenses, which 
may be or may become payable in connection therewith: Provided nevertheless that my 

liability on this guarantee shall not exceed in the whole the sura of Rs.and 

interest thereon«,t tlnfratc of.per cent, per annum from the date on which demand 

for payment shall have been made by you upon me. 

And I further agree as follows:— 

{Clause *This guarantee shall be a continuing guarantee and in full force until 
three calendar montll»after I shall have g'ven or sent to you notice in writing of my inten¬ 
tion to discontinue and determine the same, and shall have paid to you all moneys up to 
the limit of niy liability due at the expiration of such notice, and in the event of my. dying 

23 
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FORM No. 23 — Con chided. 

or becomins under disability the liability of my executors, administrators, or legal personal* 
representatives and of my estate shall continue until the expiration of thrw calendar 
months* notice in writing given you by such legal personal representatives id^dctermine 
this guarantee: ami you shall be at liberty on'rcceiptof such notice at any time within the 
three calendar months to open a fresh account with the customer, and to appropriate 
thereto a’l payments subsequently mdde to you by him anil not expressly appropriated by 
him to the old account without prejudice to my said liability to the extent aforesaid. 

{Clause 3). You shall in any case bo at liberty, and without my further assent or 
knowledge at any time to grant to the customer or any person liable with or for him. 
whether as guarantor or otherwise, any lime or indiilgf uee, and to determine, enlarge oi 
vary his credit, and to vary, exchange or relca.se any other seemities held or to be held by 
you for nr on account of the moneys intended to be ht'reby secui ed or an> part theieof, and 
to renew any bills, notes, or other negotiable .securities, and to compound or make any 
other arrangements with him, or any person so liable with or for him, as you mqy think filr 
without discharging c'r in a'ny manner aflecting mV liability under this guarantee. 

I t 

{Clause 4). If the customer shall become bankrupt or insolvent or enter into any 
arrangement or make anv composition with his creditors, you may (notwithstanding pay 
raent to you by me or an 3 ’ other person of the whole or any part of the amount hereby 
guaranteed) rank as creditors anci prove again.st his estate for the full amount of your clann* 
or agree to and .accept ^nj' composition in respect of the same, and yon m.aj' and shall 
receive and retain the whole of the dividends, composition or other pa^nnents thereon, lo 
the cr.clusion of all mj- rights as guarantor for the customer in competition with V'ou, until 
your cl.iim is fullv' satisfied ; a*'id 1 w;dl luit, by paying off the sum guaranteed cir any p<ut 
thereof, or upon anv' other ground, prove or claim to prove in respect of the sum guaranteed 
for anv' part thereof,^ until the whole if j'our claim against the customer has been satisfied. 

{Clause 9). To the intent that you may obtain satisfactioli of the wdiole of your clairh 
against H'e customer 1 agree that you may enforce and recover upon this guarantee the full 
am.ount hereby guaranteed and interest thereon notwithstanding any such proof or com¬ 
position as aforesaid, and notw*ithsfanding any otlier^ guarantee, security or remedy, 
guarantees, securities ol remedies, which J’ou may hold or bC'' entitled to in^rcrpcct of the 
sum intended to be hereby secured or any part thereof, and notwithstanding any charges 
or interest which maj' be debited in your account current with the customer, or in any 
other account upon which he may be liable. 

{Clause 6). Xolwithstanding anything hereinbefore contained this guarantee shall 
extend to" all accounts of the customer whether the same arc his solely, or are accounts on 
which he is or ma^’ Ixicomc liable jointly, in any manner whalsocv’er, with any company 
or person or persons, and in whatever name or firm the same may stand: ^and this guarantee 
sliall'not be affected by any change in the constitution of the bank, its successors or assigns, 
or by its absorption of or by, or its amalgamation with, any other bank or banks. . 

As Witness my hand this.day of.19. 

Witness to the signature of the.*.. 

above named.;. 

« 

• Name and address and occupation of Witness. ^ 
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FQRM No. 23 (a) 

JOINT^ AND SE^VERAL GUARANTEE FORM FOR ONE CUSTOMER BY 

. Two OR More Sureties. 

, (Clause*i). [As in Form No. 23, except that it commences.] 

'W<? hereby jointly and severally ag{ee.' • 

• (Clause 2^ This guarantee shall be a continuing guarantee, and in full force until 
three calendar months after each of us shall have given or sent to you notice in writing of 
dur intention to discontinue anfl determine the same.aahd shall have paid to you all moneys, 
up to the limit of our liability due at the expiration of such notice, and in the event of all or 
any of us dying or becoming under disability the liability of our estates and of our executors, 
administrators or legal personal representativgs shall continue until the expiration of three 
calendar months’ notice in writing to determine his guarantee shall have been given to you 
by each of us or by the ejcecutors or administrators or legal personal representatives of the 
person or persons so dying or becoming under disability; and you shall, etc., etc. 

(Clauses 3, 4, 5 [Th^same as in Form No. ^ with the necessary modifications.] 

(Clause 7). You shall also be at liberty to release or discharge any of us from the 
obligations of this guarantee, or to accept any composition from or make any other arrange¬ 
ments with any of us without thereby prejudicing or affecting your rights dnd remedies 

against the other or otherr of us. 

• • 

FORM No. 23 (1^ 

Form to cover a Firm’s Accounf. 

(Clauses 1 to 5). As above, witH the necessary modifications. Clause 1 should contain 
all the names of the tnembers of the firm, 

(Clause 6). Notwithstanding anything.and in whatever 

tl!c name or firm the same may stand and this guarasatee shall continue in force and be 
applicable, notwithstanding any change in the partners composing the firm, by the death 
• or i^tirenient of any of the present or any future partners; or bj»the accession of any new 

partner or partners; and this guamntee shall not be affected. 

[The remRinder as in Form No. 23J. * 

FORM No. M *. 

Promissory Note Payai^.e on Demand. 


On demand, I promkic to pay to. 
for value received. 


Rs. 100 . f .19- 

.or order the sum of one hunched rupees 


Sdf- M. G. Smgb Stamp. 


• (Signature across the Stamp). 


FORM No. 24 (a) 

Promissory Note Payable After Date. 


• Rs. 200 . 

Two months after date I promise to pay to.or order tile 

sum tji two hundred rupees for value received. _ 


Sd/- G. GovindRao* Stamp. 


(Signature across tjie Stamp). 
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FORM No. 24 (b) 

Promissoky Note Payable after Da^e with ,Interest. 


‘ . Ks. 300.....‘.19....^ 

Three months after date I promise to pay the..Bank Ltd., 

or order, at their.Brinch, the sura of rupees three hundred with interest' 

thereon at 6% per annum until payment. 


Sd. G. S. Sodfii. 


(Signature across the Stamp). 


Stamp. 


\ 

' FORM No, 24 (c) 

Promissory Note with Joint Signatures. 


Rs. 


On Vlemand we promise to pay to 
hundred i\ipccs for value receive^#. 


19 

.or ordei the sum of one 

|i 

Sd/- G. Govind Rao. 

Sd/- G. S. Sodhi. 


rOI\M No. 24 (d) 

Promissory Note with Joint ^nd Several Liability, 


Rs. 


,19.... 


We jointly and severally promise to pay on demand to. 

« 

.Rank limited, or order, in their office at. 

• • 

or.Brandi, tlie sum of Rupees. 


Jor value received, with interest thereon at the rate of.per cent, ^er annum ove 

the Iteserve Bank of India rate with a minimum rale of.percent, per annun 

from this date until the date of payment tn full with.rests. • 


Signature*. 


I ull Address 


Siijn over 
Siana^. 
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FORM No. 24te) 

I'iiOMissoRy. Note Payable om Demand with Interest. 

..Office. 

...19...-. 

•1^--.V- 

On demand, I promise to pay.Bank, Limited, or order in their 

'Office at. of .I3»aflch the Sum of Rupees. 

.for value received 

together with interest at the rate of.per cent, above Reserve Bank of India rate, 

subject to a minimum rate of.per cen^ per annum from this di>,te till date of payment 

in full with.rests. 


Signature^,. 


Full Address. 


Stamp. 


Ivindly sign across the Staiuj> 


FORM* No. 2S 


Specimen tor.ms of Bills of li.xciiA.NGF.. 


i^s. 100. 

On demand pay Mr.... 
li undred for value received. 


..or order the sum of rupees one 


S^l/* M. Jodh Singh Stamp. 


Rs. 50 


t>n piBSentatiftn pay Bearer the ^um of fifty rupees. 


Sdr- R. M. Patel I Stamp. 


3 . 

Rs. 100. 


• One month after date pay to the order of. 
of one huudjrcd rtftJecs for value received. 


.the sum 


Sd/- M. G. Bhagavaii. 


Stamp. 
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I 

FORm'No. 2B—Concluded. 

I 

• • • • • t# 


Rs. 100. 

One raontli after right pay to me or my ord^r One hundred rupees for value rbeeived. 


To. 

Sd/- Ramlal 


• I 


- 

Stamp. 

r 

' I I 


FORM No. 2S(a) 

Protest of a Bij.l for N'on-.\cceptance. 


On this the.day of...One thousand nine hundred and- •..!.. .at 

the request ot A. 13., of...merchant, and lioldcr of the original bill of e.xchangc, 

a true copy of .which is on tl\e other side writt^yi (oy is tinderwritten), I,.... i. of the 

said City, Notary Public by royal (or lawful) authority duly admitted and sworn, did 

produce and exhibit the said original bill of exchange to.".on whom it was drawn 

at (Ais address) for acceptance, and demanded acceptance thereof to which he replied that 
it would not be accepted at present (or the answer given). Wherefore, 1, the said Notary, 
at the reciuest aforesaid did protest,and by these presents do solemnly protest against thc‘ 
drawer of the said bill of exchange and all rtlier parties thereto, and all others whom it doth 
or may concern, for exchange, re-exchange all hosts,* damages, charges and interest already 
incurred and to be hereafter incurred by reason of the iiQ’i-acceptaiicc of tlie said bill of 

exchange. Thus done and protested at.'.in the presence of.it 

.J’.witnesses. 

Dated this.da/ o/._.*.One thbusand nine hundred and. 

which I attest. 


Notary I’ubhc. 


FORM No. 25 (^b) 

Advice of Non-Acc^ptanxe or No.v-Paymext of a Bill. 

s _ 

No. 


To 


« 


. ^lessrs 


Dated 


19 


Dear Sirs, . 

We have to advise you that the following bills on which you appear as case in 

. oresented to the drawees acceptance _unaccep^ 

. fall due payment • unpaid 

We shall appreciate if you take up the matter with the drawees and have ^tl.e 
accepted ^ 

paid 

•In the event of yoiir fadure to do so, we shhll be obliged to seek instructions from the 

drawc-s. ‘ 

• Youra faithfully • 

* Accountant. 


bill 
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FORM No. 25 (k) 

NojicE OF Dishonour. 



To 




19 


« 

Dear Sir(s), ^ 

Please note that the following bills accepted by you and which fell due on. 

are not paid. • 

\Vc must hold you responsible for any loss or charges which this Bank, or any other 
party interested in the bills may be put to or incur on account of dishonour, 

A m 

Yours faithfully, 

Accountant. , Manager. 


F.1i.C. No. 

• 

^Vmount. 

Drawn by 

• 

J 

< 

• 



FORM No. 26 • 

• • • 

.MEMORANWUM-FOR ^SECURING BANKERS’ ADVANCES AGAINST 
STOCK«H>4^nANGE Securitics. 


of..’.(hereinafter called the said Bankers) having 


.igrced to make advances of moneys to.and to permit.. 

to open and continue an account with the said Bankers, I.of 


do hereby deposit in their hands.for better securing and re-payment 

of such advances or any renewal thereof, and as a general cover upon all accounts with the 
said Bankers’ including Bankers’ Interest and their usual commission and other lawful 

cliarges, and.....hereby authorize them to sell such securities by public 

auction or private contract, at such time or times, to such person or persons, and at such 
1 )ri«»or prices and under such conditions as they in their absolute discretion shall think lit, 
and to apply the pre^eeds after payment of the costs attending such sale and transfer, in or 
towards satisfaction of the said adva«ces and all other moneys which may at any time be 

owing by.to the Bankers, either separately or jointly with any other 

•person or persons, and either as a principal debtor or as a surety fop any other person «r 
.persons inciudkig such interest, commission and charges as aforesaid. 

• 

Signature . 
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'FORM No. 26 (a) 

Advances against Stocks, Shares, etc. • 


Spccinl Adhesive ^’tarap of Re. 1 . 

Date .;. 

. B.\n,k, Limited. 

In considemtifin of the.Lank, Limited (hereinafter referred to 

as the said Bank) allowing me, us the under.signed to overdraw niy/our account ^^ifh the 
said Bank or to open an overdrawn account with thi' said B^.nk or otherwise to obtain 
a.ssistance from and incur liability to the said Bank I/wc hereby pledge to the said Bank 
as security for the repayment to the said Bank on demand of all amounts due or which 
hereafter may become due from me/us Co the said Bank, as well as for.dl intciests thereon 
at the r.ite or rates chn^eed by the .s.iid Bank and all costs ayd charges, all Stocks, Shares 
and Securities which I/we now dewsil or which J/we may have already dcposiied with the 
said Bank, or which may be in their pAssession on i.iy/our behalf as also all Stocks, Share s 
and SecuiN.ic.s which I i^emay lieieafter^lUposit with the said Bank«in addition toioi m 
-ubstitntion for the Stocks, Shares, Sccuiitics already deposited or which may hereafter 
come into their posse.-'Sion on my/our behalf .Vni> llwi-, the imdersigned, hereby constituli- 
and appoint as my,our .\ttorney for the pmposes hereinalter mentioned the Secretary or 

Accountant for the time Ixing in.of the sawl Bank and specially authorize 

and empower him to Jill up and»complctc any incomplete transfer attached to any of sUch 
Stocks, Shares and Scciiiilics, and to ensert his ii.ime or that of anj- other nominee of the 
said Bank therein as triuisferee of the Slutres atid Secuiities, enumerated therein af;d t'« 
sign, or, Us the case may lx? , to sign, seal, execute and deliver any such transfer or other 
document that may be rfecessary or required for the purpose of coiiipletmg the title of the 
said Bank to any such Stocks, Shares and Secuiities, and register the same in the Ixxiks of 
the coflccrn to which the saunfrelatcf and obtain fresh senp for the Shares and Securities 
enumerated therein in hisciwn name or in that of any otliei emjiloj ee or.’noniineeof the said 
Bank without any reference to or ct^nsent of me, us. Also to pledge aiid/or .sell and abso¬ 
lutely dispose of all,or any such Steaks, Shares and Securities, at such price and in such 
manner as he may think lit without any referente to or coysei,* of nie/us. AXD I/w« 

hereby agrce*at the request of the Secretary or Accoimtnnt for the time being in. 

of the s.i^d Bank to sign, or, a.s the case may be, to sign, seal,* execute and tjcliver any 
Iransfer or other document that may be neces.s.vry or required by the said Bank for the 
jiurpose of completing the title of the said Bank to any of such Stocks, Shares and Secuiities. 
AND 1'we further authorize the said Bank to reimburse,tlieinselves out of the proceeds ot 
any pledge or sale all cults, charges and expenses incurred by l^iem in transfenyig and sell¬ 
ing all or any of such Stocks, Sharc.s and Securities or maintaminjl, the vJtliie thereof or 
otherwise m connection therewith. AND ,1/w'O *Iecfare that the said Jiaiik slialf not be 
responsible for any loss from or through any brokers or others employed in the sale of any 
such Stocks, Shaiesand Securities or for any loss or depreciation in value of any such Stocks, 
Shares and Securities arising from or througli any cause whatsoever. AND any deficiency 
whatsoever and howsoever arising I/we agree* to make good and pay on dem.Tiid to tlie s.ni<l 
I3ank. AND it is further agreed tliat the snid Bank .sli.dlhave a lien on all such Stock-., 
Share-j and Sc*curities or on the proceeds after sale thereof (if sold) as security for or in part 
pajnicnt of any other debt due or liability then incurred or likely to be incurred by me/u^. 
to the* said Bank. ANDl/wc further authorize the said Bank to collect all diiidends and 
Ixmuses payable or hereafter paid in respect of any of such Stocks, Shares and Securities 
and engage’to .sign all such fuitlier documents as may be necessary efiectually to vc.st iji or 
secure to the said Bank the ijroperty in the said Stocks, Shares and Securities and dividends 
and bonuses payable in respect thereof or to elfcet l^c selling or transferring of the same or 
to enable the said Bank to obtain new Stocks and .Shares in the event of any Qmipany 
being wound up or •reconstructed. AND Is'we furtlier agree at all times to kceji up the 
v'aliie of such Stocks, Shares and Securities. AND iiithe event of a temporary or perma¬ 
nent depreciation in value of any such Stocks, S[iares and Securities, at the request of the 

said Bank or the Secretary or Accountant for tlw’ time beiiljj in.. ..« •. .of the said 

Baflk either to pay the said Bank in money the differeneje between the market value of any 
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such .Stocks, Shares and Securities on the date when they were deposited with or came into ■ 
the possession of the said Bank and on the <late when such payment as dforesaid may be 
^made, or*trtdeposit with the said Bank on tliedatc when such payment as aforesaid may bo 
made, of to deposit with the said Bank ot\j.cr apjiroved Stocks, Shari* and Securities equi- 
•\'alentin vaJyc to the market deterioration. AND int^c evi'nt of iny/our failing to comply 
with such request or failing to jiay to the said Bank on demand all or any p.irt of the 
inoncys then due or to owin^ by mc/us to the saitf Bank I/wc hereby authorize the said 

Bank or the Secretary or Accountant for the time being in.of the said Bank 

to exercise all or any of the powers hereby conferred upon them and him. AND I/we 
declare 4fiat the said Bank or the Secretary«or Accountant for the Wnio being shall not bo 
answerable or ’■espoiisible for any daiuage or depreciation which any of such Stocks, Shares 
anil Securities may sufffjr whilst in their possession under this Agreement nor shall the said 
Bank or the Secretary or Accountant for the time being be under any liability whatsoever 
to make any payments •£ moni'y^or to do any other act or thing for the purpose of prevent¬ 
ing the loss or depreciation of the said Stocks, Shares and Securities. AND 1/we further 
declare that I am/wo arc the owni r/owners of all the Stocks, Shates and .Securities 
already and now aljout to be deposited by mc/uf?with the said Bank and that the same are 
.icceptcd for siicli deposit ’vithin my /our own disposition and control and free from any prior 
charge* • . 

AND 1/w'c hereby also agree tliat any notice in writiifg requiring to be served here¬ 
under sliall be sailiciently served if addressit^l to me/us at lu^/our address*registered in 
the Bank or in the event of no such address being registered at my/our last known place 

of lesidence or business in.and left at such address or place oi if forwardeil to 

mcyUs liy post at the address oi jilace aforesaid. A notice .sent by post shall lx; deemed to 
Ix' given at the time when in'due course of post it would bo delivered at the address to 
Mucli it is .sent. * 

• In wit ness wliereof T/we have hcreiftito s5t my,'our hand thw First day of. 

one thousand nine hiiiidred... .. 

Signed by 

111 the presence of. 

Alldress. 


FORM No. 26 ('b) 

SiiAKK Transfer For: . 


.of.. .in eonsidftation of the sum of Rupees.. 

paid torfiie by.•...*. .hermnafter called the said Urartsferec do hereby transfer 

* ^ _ »•!__ _1_I i; - . • 


to the .saif! Tran^crec..•.Shares nuiubero.(l......standing in m> 

name in the books of the..(.ompaiiy famited, to hold unto the said 

Transferee.his executors, administrators, and assigns, subject to the 

several conditions on which 1 fiold tlie same at the time of the execution; and 1 the said 
.do hereby agree to take t]ie said Shares subject to the same conditions. 


Signed this.day of.... 

Signed by the aboveiianicd transferor in 

the presence of W'itncss. 

Address . . . .. 

^j^icil by the alxjveiiameil transferee in 

tl» presence of Witness . 

Address ♦....*...^ ... 


Burchasej’s i^pocinicn 
Sigjiature. 


.. .ill the year 19.. .. 

Seller. 

Ruichaser . 

Occupation 
Address.... 

Approved 

J) tree Ion. 
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FbRM No. 26 (c> 

Notice of Lien on Siiaees lo Company. 


J'l'' 

The Secretary, 


Date 


l^ANH Ltd. 


Co., Ltd , 


Dear Sir, 

•I 

We hereby bog to give v»)ii notice that we liavo a lien on the shares Nos.in 

your Company standinsi m tlie name ot.Af... 

Kindly and return to us the enclosed duplicate notice and at the same time be 
cood enough to say whether you have received notice of any prior charges on the abov’e 

X’ours f.iithfully, 


For.Hank Ltd., 

* • 

. Miina!;er, 

« 

/),. ^ucl>SiJ ilii/'liCi.itt' '■> I'liii'.ii'si'il //id fjlf'j.L/iiti’ ccvhficalc :— ^ 


We hereh\- acknowledge ha% ing received a copy of the above notice and beg to state 
that we have lioc yet received any notice^of a jnior ch irge upon the shares. 

* ' * Per pro.Co. Ltd. 

4 

^ * * • . St'crcUiry. 


P’ORM No. 27 


Appication 


F,OR 


n.VNK’s Gu.-VR.ANTEH. 


Hank, Limited, 


Dear Sirs. * • * 

In consideration of your guaranteeing to pay to Alessrs*.. . .•-.^.....».ot 

.the sum of.....uncondttioivdly in the event of my failjng to 

perform liiv portion of the contract dated. -“ . . . .made between myself of the one 

part and Messrs.ihe other part in respect of certain machinery and 

upon terms and conditions detailed in the said contract, and in respect of which gu.irantee 

given by you to the said.you have written a letter dated. 

to that Company, a copy of which is scheduled herein, I,. gurantec to you, 

.Bank 1-imited, payment of all sums which may at any time or times be 

paid by you to the said Company in respe ct of the guarantee above referred to. and I agree 

t. j keep In deposit with you or your Agents a sum of.in 19. 

War Loan earmarked for the purpose of meeting my obligations to you in respect ot pay¬ 
ments which may be necessitated under the said guarantee given by you an?I I further agree 
to hypothecate to you the undermentioned securities, as a security for the due repayi^'’nt 
of all ^ort-falls, if any, in respect of and arising out of payments made by you and 1 fiftthcr 
agree to hold you indemnified against any loss or damage arising out of your^dealings with 

tlm said.^ further undertake that no portion of the said deposit of. 

. * . .. may be claimed to be used by me for any purpose other than payments which 
renuiro to be made under the guarantee given by you and I further agree thaUthig guarantee 
hall be held as a continuing guarantee for any sum or balaniie whicli iiyiy at Siny time be 
i.ie i*non the said account in respect of the guaranffce given by you. • 

Yours faithfully. 


due upon the said ^ 
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» . SCHEDULE "A.” 

Copy of letter elated.to the.from 

the...Bank Ltd.. * 

• Wlierqjis by an agreement dated the_^.day of.^. 19 _ and 

made between.^.of the one pjyrt and you of the other part the 

.of.•.in consideration of your granting time until the 

end ofthe first cane crushing season after the date of the shipment of the last part of certain 

machinery^ hereinafter referred to or, until the.of.19. 

whichever should^first happen for the payment^f.the balance of the purchase 

price of.ip the manner mentioned in sub-clause (c) of Clause 5 of the said 

agreement for machinery ni()rc part^ularly described in the Schedule to the said agreement 
agreed to obtain a guaran^c by an Exchange Bank to secure payment of the said sum of 

.in the manner therein provided jind wiiiiKEAs the said.has 

requested us toguarantce such payment and we have agreed to do so in manner hereinafter 
n]5pcaring. , * 

We,.Bank I.iniited hereby unconditionally guarantee to you the 

uncoAlitional payment of the said sum of..*.on the date and in the manner 

as stated in the said j\greement. * 

Shoulvl the said.^.fail to make payment on tlue date as aforesaid, sucli 

sum of.shall be jiayable by us on demand witliout notice of default or 

other notice being served on the said. . . . _ . \ . .or upon us. PROVIDICD ALWAYS 

?hat should the said machinery not be found by.lo work s.\tisfactorily in 

accordance with the terms of the saidSigreement the saul sum erf.shall be 

ileposited by us upon <luc date as aforesaid in an account w^ich we shall open in tli,e joint 

name of the said.and you and in the event of its being subsequently found by 

Agreement, Arbitration, Award, or Decree that in fact’the said.had no good 

grounds for withholding pjjiyment or failijig to deposit the said sum undtr a similar provision 
in the said agreeftient to this present provision you shall be entitled to withdraw the said 
sum togctlg:r ^-ith all inteTest thereon and in any other event the deposit and iVil intere.st 
thereon shall be payable in accordance with such xXgrcement, Arbitration, Award or Decree. 

You may grant the said.a«..any timat or other indulgence or make any ^ 

arrangement \^atcver^with*hin1 eilhtr as to receipt of a comixiSition on your claim or 
otherwi^ or release or part with any Security you may hold*on any part of or interest in the 
same without discharging or otherwise diminishing our liability to you, and you may enforce 
or have recourse to all remedies or means for recovering anjf of the said moneys for the time 
being payable as aforesaid whether under thik guarantee or under any other security or 
otherwise at such time and in such order and manner as you may think lit. All“divideiftls 

and payments received by you from or on account of the said.. .may lx; 

applied by you in any way whatsoever in satisfaction of any other sum or sums payable 

by the said.*.to you and any such payments as are not so applied td any 

othe?5l»count may be taken and applied as payments in gross without any right on our 
part to stand in^your filace or claim tlyj benelit of any such dividends and payments or 
other security or guarantee until you have received the full amount of all claims which you 
mav have aerainst the said. 

Signature. 

Manager, *. 

..Bank Lt.d> 
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BANKING,.LAW AND PRACTICE IN INDIA 

' FORM No. 28 

PLEnoE OF Jewellery as SEcuRirir for Loa*v ox Promissory Note 


. 


The Manager. 


, 13.ink, Limited^ 


Dear Sir, 

As security for the due rc-p.ivmciit of — -‘i- Promissory Xo{c of.for 

our 

Us.and interest as sicecifieil tliereiii, please receive Jewellery, bcloni'in;’ 

to uith the weight in tol.is as per statement at foot (w^ioh has been v.iliied by your 

* nv 

Stiraf at Ks. and in the event of -- failini,' to meet the abrvo obligation 

I , our " . . ^ 

on the Bank makiii" a demand hereby authoii/e.Mie Bank to dispose of tin; said security 

and from the proceeds re-imbur.-'C the Bank and—^ also Ivnd —• to make good any 

we ouisclve^ 

r • 

deficicnej' in connection thercwitli. V'he notice of demand will be sullicient if posted to 

last refiistered address. Even if not received by — uiulertaki: not to take' an',' 
our , ■ us wc 

objection to the regularity of the .sale of tlie pledged Jewellery by the Bank and will nr.i 
be entitled to any damage against the Bank on the ground of irregiilaritv of the sale. 

• t 

furtlier declare that the Ttwellerv, lodyed by •—is oi e( mime gold and be- 
AYc ■ • us 

Jongs to ^^^and no one else has any lien over it. , 

us . I '• 


List pf Jc'u.‘clltry referred t) abjvc an l deposited with ttv I3<iiih ns .‘ienirityi 



Yours faitl^fully. 
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FORM No. 29 

f 

Agreement for Cash Credit. 


. The,.^.Bank, Litnitcd,.tlfcough their office 

at._V . .having at the request of. 4 .(hereinafter called 

tho Borrowers) undertake to open in the Books of thp Bank at.a Cash 

Credit-account with the borrowers, up to the maxinlum limit of Rs. 

It is agreed as follows:— 

1. That the Bank shall not, under this agf cement, be required tohnake advances to 
such an amount lhat the total dues in this account including interest and other charges 

may, at any time, exceed tftc sum of Rs. The Borrowers shall, however, 

be responsible for the payipcnt of the entire amount that may at any time be due in this 
account although such amount may exceed the above-mentioned limit. 

2. That interest at the rate of.per cent, per.shall be cal¬ 

culated on the daily balance of the said account and shall be charged to the account on the 
last working day of each month and it will form part of the principal and will carry interest 
at the abov^mentioned rate.'* • • 

.I. Thatonthe.dayof.19.r . .ne.xt or on demand being made 

by the Bank on any earlier date, the Borrowers shall pay to ffhe Bank, the balance then 
outstaliding and owing to the Bank on the said^account inclusive of interest at the rate 
abovementioned to the date of payment, together with all the charges and expenses charged 
or incurred by the l3ank as ascertained by the books of the said Bank wliich the liorrowers 
agree to accept as sufficient proo^ of the correctness thereof, without the production of any 
voqpher or paper. 

4. That the Head Office of the Bank being at.*.. the said Bank will be 

at lilY'rty to sue llie Borrowers at.or At. 

5. That the borrowers will be liable for all exists of recoverj incurred by the Bank 

before filing a suit and also for all'cos^p in connection with the ^uit till recovery of full 
amount, whether such costs may be allowable by rules of Court or not. • 

(i. That a relative Pro-note dalcfl.for R^‘.has been given 

to the Bank by the Borrowers to secure jiaymcnt of any sum i/hich may at any time be due 
to the Bank on such account. , 

7. That the Borrowers agree that when the Reserve Bank rate of iliscouiit is. 

per cent, or above they w-yi pay as intcre^^t 1 per cent, above the said Reserve Bank rate. 

8. ITiat tho Borrovfers*agree to pay incidental charges for every .six inqpths or part ’ 
thereof (accordmg to lalxnjr involved) during the time the account remains open. 

9. That {he Borrowers shall not be entitled to any interest, for any sum wljich may 
at'any time stand to their credit in this account. 

10. That the B.ank will always be at liberty to stop» making advances at any . time 

without previous notice and witlidut a.ssignmg any riiison, even though the said limit of , 
Rs..*. .^.has n^ beAi fully aVailed of. “ ^ 

11. • That tho Borrowers further agre^to pay interest the stijiulated rate on. 

portion of the aforesaid limit even if the liinit'is not availed of at all, or an amount less 
than the aforesaid ixirtion is borro\\ed or even if there is a credit balance in favour of the 


Borrowers. 




Witnessed by:— 


Signature of Borrower 

or Borrowers. 



.\(ldress . 

, 

U 

1 la tm *,. 

.19_ 

D;ited. 


Witnessed by:— * 


For the. 

.... .Bank, Ltd., 

Address . 

1 . • 


<• 


Dated.'. 

.19.. 

•* 

Dated . 
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' FORM No. 30 

Agreement for advances on the security or pledge of grain and produce. 


To 




Bank Ltd.. 


(lENTLEMEN, f 

In consideration of the Bank pranting nio/us advances liinitcil in amou; t and duration 
as in the discretion of the Bank from time to time on tlie security of grains or other produce, 

.*-residing at.do hereby for 

myself/ourselvoc!, assigns, heirs, excutors and administrators agree:— 

1. That the advances so gi\ cn shallbe payable on demand with interest to date of 
payment. 

2. Tliat interest on the advances shall be payable at tlic rate of % annum to 
be charged on the 31st December, anil 30th June and if not paid on these dates may be 
added to tire principal amount and shall l)ear interest at the rate aforesaid as from the due 
date and that all interest due will be paiil up-to-date at the date the advance is finally 
cleared. 

3. That if the advance is not paid on demand then the Bank may sell all or any part 
of the security pledged either by auction or private sale and under such condition as the 

Bank shall think fit a fttiis.suing to* —days’ notice by regiscered letter postyd to above 

us 

address; the Dank, howeven, shall iiut be liable for a'nj’ loss arising by reason of such sales, 

undertake to hand over the grain or other produce to the Bank in the follow¬ 
ing manner:— 

(a) The grain or other produce will be stored in the godowns or filled in the Khattics 
in the presence of an employee of the Bank. 

(!') The godowns*^ Khattics »ill be lianded over to the Bank with invoice con- 
yr i 

taining full particulars of the grain or other produce including weight or other 
measurement and market value. 

(c) riie godown ^^-^Khattics so handed over will be in the full possession of the 
or 

Bank who shall be entitled to keep their Durwans on the premises until such 

and 

time as the advance inO.uding interest due is repaid and the godowns 

Ahattics arc redeliv’crcd to^^^andshall have! no right to open them or 

us we 

in any way take delivery of the same or deliver to others the contents thereof. 

.(</) Xotwithstanding the delivery to the Bank of the godowiis^^Kliattics and the 

presence of.thc Bank’s Durwans, the Ba.ik shall i.. no way be responsible for 
the safe custody of^thc contents nor .‘or the preservation of the said godowns, 
nor for the perforinance and olxiervatlon of the terms on which the same arc 

held and -^—hereby undertake to be responsible for their safety from theft and 

destruction or deterioration by mm, or other causes, it being understood that 

me 

• if So required the Bank on a written application will allow open the 

godowns Khattics for examination. 

. 5. —hereby undertake that at no time will-i-allow the market »alue of the grain 

We ^ we rnc 

or produce pledged, less a clear margin of % to fall below amount due by — 

but should at any time the margin fall below thia figure then the Bank may sell the 

me 

s^urity by auction /jr private sale after giving days’ notice by registered letter to 
the above address. 

6 . If—do not keep at all times the grain? and produce insured to the full value 
. thereof to the satisfUetion nt the Bank in some insurance offr.e approved by it and hand 
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FORM. No. 30— Concluded. 


over valid policies .therefor* assigned* to the Bank, then the Bank may effect 
thereof to the full value or any smaller value at its own discretion and may 

moneys so oKpended as money advancefl to ^ 

• 7. .The Bank may pay all moneys needfesary to maintain their un3isturbed 

of the said godowns Kliat^ies and to preserve th^ same in good condition 


insurance 
treat all 


possession 
and may 


treat all money so expended as money advanced to — 

8 . The security held on the terms of thif agreement shall act as*a continuing security 

for tlie ultimate balancelof all moneys that may be due from to the Bank and neither 

the said security nor thi» agreement shall be considered terminated by reason only of the 

rc'paymcnt of any particular advance or by account with the Bank being in credit at 

our 

any time or from time to time (nor by any changjin the constitution by death or otherwise 
in the partnership now espied on by us). ^ 

9. • All grain or other produce which may hcj'cafl^r be deposited as security with the 

Bank by way of addition to or substitution for the grain or»othcr produce now deposited 
shall be included ih and held subject to the terms of this agrecm«nt. • 

Witness .. Signed . 


FORM* No.*30 (a) 


Pledge of Goods *o secuke a DemJIxd Cash Credit. 




Bank Ltd., 


Xo. 

i 

Amount Rs, 


Xame(s) . 

The.Bank Limited ^(hereinafter called “the Bank”) 

having at the request of.•••.•.(hereinafter called " the 

Borrower^) ’’) opened or agrceil to o^jen in the Books of the Banket.a Caslf 

Credit Account to tffe extent of l^ipegs.with Wie Borrower(s) 

to remain in force until close by the B:tnk ar;d to be secured by goods to be pledged with 
the Bank. TT IS HEREBY AGREED between the Bank and the Borrower(s), the 
Borrower (s) agreeing jointly and Severally as follows:— , 


1st.—That the goods described in genctal terms in the Schedule hereto which have 
been already delivered to and the goods which .shall be hereafter delivered tp the l^nk 
under this Agreement whether for the purpose of forming additional security for any sura 
already drawm or as security for any sum or suras to be drawn against the said Cash Credit 
Account, or by way of substitution for and in lieu of any goods whuh may from‘time to 
time have been delivered or may be delivered to the Bank under this Agreement or other- 
wjge^howsoevcr (hereinafter called" the Securities”), arc hereby pledged to the Bank'or 
arc 't» be deemed to have been so pledged as security to the Bank for the payment by the 
Borrowers of the balance due to the Bank at any time or ultimately on the closing of the 
said Cash Credit Account and for th8 payment of all debts and liabilities mentioned in the 
1 Ith clause hereof. The expression “ the balance due to the Bank ” in this and the sub¬ 
sequent claus^ of this Agreement shall be taken to include the principal moneys frdm 
time to tinfe tlue on the said Cash Credit Account and also all interest thereon calculated 
from day fio day the rate hereinafter mentioned and the amount gf all charges and 
expenses which the bank may have paid or incurred in any way in connection with the 
Securities or the sale or di^i>oss& \hcreof. 
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t 

FORM No. 30 iai)-r-Contd. 

, 2iiil —Tliat tho Borrowcr(s) shall not during the continuance of this Vgree nent pledge 
or otherwise rharge or encumber any of tho goods for the time being the subject or intended 
to be the subject of this security nor do or permit any act whereby the security herein¬ 
before evpressetl to be given to the Bank shall be in anywise prcjudicaliy aflcctoci. 

drd.—That the ^Borro\ver(s) shall with the previous consent of the Bank bo at liberty 
from time to time to withdraw fromathe Bank anj' of the goods for the time'being.pi edged 
to the Bank and forming part of the securities the subject of<>this Agreement, provided tho 
advance value of the said goods is piiitl into the said account or goods of a similar nature 
to those mentioned in the schedule licreto, or any of the same, and of at least equal value, 
are siibstitutetl for the gix^ds so witlulrawn. I’rovided always that with thc^"rcvioiis 
consent of tlie Bank tne Borrowor(s) shall be «t liberty to withdraw from the Bank any of 
the gootls for the time In'ing pledged to tho Bank without paying into tho said Account such 
ailvance value as aforesaid or substituting any goods as aforesaid*provided the necessarv 
margin rciiuired by the l?th clause hereof is fully inainlaiijed. 

4th.—That all securities alreaily anil hereafter delivered as aowesaid shall be insureil 
against Fire risks by the IJorrower(s) witli some Jiisurauce Company or Companies ap¬ 
proved by the Bank in the name of the Bank for llie full m.arket value of sucli securities 
ami that alt policies for atul receipts for piemia paid on such Insurances shall be delivered 
to the Bank. Should the Borrow er(s) fail to so insure or fail to deliver the policies or 
receipts for premia as afore-^aid the iVink shall be at liberty to eltect such insurances at the 
expense of the Borrow erfsl 

5th.—That all sums received under any sudi Insi’iMiic.'i as aforesiid sliall be .applied 
in 111 - towards tlic luiuiilatinn of tlii- b.il.viico dne to the Bmk for tlie time being and in the 
event of there being a surplus the same shall be applieil a^ provided by the 11th clause 
hi roof. 

bth—-That the Borrower(s) sli.ill m dte .vjul fiifuish to the Bmk such statem-ints and 
returns of the cost and market v.ilue of tin* se.airilies and a full description theicof and 
produce such evidence in su))port thereof ,is the Bmk nv.Jy from time to time require and 

•shall ir. nntiiin in favour of the Bank a margin of.per cent, between the market 

value frprn tune to time of the .securities and the balance due to the Bank for the tunc being. 
Such margin shall l.ie calc.dated'on thehipeii market value of the securities as ti.xed by the 
Bank from tunc to lime and shall bejnamt.ained by the Boirower(s) cither by the delivery 
of further security, to be .approved by, the Bunk or by cash p.ay'nient by the Borrower(s) 
inunediately on the mfWkct value for the tune being of the securities becoming less th.in the 
.aggregate of thf balance due to tho B.ank plus the amount of.the margir as calculateil 
alwve. 

/th—Jhe interest at the rite of.per cent, per .innuiii sli ill be ealoiil.i.ted and 

ch'Tged On the daily b.il.ance iii the Bank’s hivoiir due upon the svid Cash (X'edit Account 
until the same is fully liquidated and sluill be paid by the Bpyower(s) as and when dem.uid- 
^d by the Bank. , 

—That'on demand by the Bank the Borrowor(.'^ shall p.ay to tho Il.ink'Lhc B.il.ance 
then due to the Bank on the said Casli Creilit \ccoifnt together with all further intiTest at 
the rate abovementioned and the amount of all further charges and expenses (if any) to the 
date of payment provideil that nothing hert-iii in this clause contained shall be deemed to 
prevent the Bank from demanding payment of the interest for the tune being due at the 
abovementioned rate witliout at the same time ilciiianding payment of the balance due to 
the 43ank e*clusivc of such interest. 

9th.—That if the Borrower(s) shall fail to maintain such margin as aforesaid or if the 
BorToworfsf fail or neglect to rejiay to the I3ank on demand tlie balance then due to the 
Bank or in the event of the Borrower(s) bcc<.»iiiing or being adjudi'-.ated Bankrupt 
or Insolvent or executing any Deed of Arrangement, Composition or Inspectorship or in the 
event of any distress or execution being levied or enforced upon or against any of the ‘jffft.*- 
perty of Borrower(s) whether the said property shall or shall not be the -ubject of this secu¬ 
rity or (whether the Borrowcr(s) arc or are not a Joint Stock Company) in the event of any 
person, firm or Company taking any steps tow£\rds applying for or obtaining an order for the 
apfiointment of a Iteceiver of the Borrower’s property or any part thereof or (in the event of 
the Borrovver(s) being a Joint Stock Company) if any person, firm or Compa.iy shall apply 
for or obtain an order fur the winding up of the Bofjrower(s) or if any such order is made or 
any st^p be taken by any person, firm or Company in or towards passing any resolution to 
wind up the I3oiyoww(s), or^if any^uch resolution be whichever may first happen. 
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FORM No. 30 (a .")— concluded. 

« 

it shall be lawful t'or^thc BatVk forthwith or at any time thereafter and without any notice 
to tho.Borrower(s), without prejudice to the Bank’s right of suit against the Borrower(s), 
cither by public auction or private contract absolutely to sell or otherwise dispose of all or 
smy of the securities either together or in Tots or separately and to apply the net proceeds 
oi such sale in or towards the liquidation of the balance then due to the J?ank. 

* • rf 

10th.—Tlfet if the net sum realized by such sale be idsu flficient to cover the balance then 
chie to the Bank, the Bank shffll be at liberty to apply any other money or moneys in the 
hands of the Bank standing to the credit of or belonging to the RorTower(s) or any one or 
more of them in or towards payment of the balance for the time being due to the Bank; 
and in tW event of there not being an^ such ^oney or moneys as aforesaid in the hands of 
the Bank or in Vie event of such money or moneys being still insufficient for the discharge 
in full of such balance th(j Borrovver(s) promise and agree forthwith on production to them 
of an account to be prepared and signed as in the i2th clause hereinafter provided to pay 
any further balance which may appear to be duo by the Borrower(s) thereon, PR0VT1>I50 
AT.WAYS that nothing Iferein contained shall be deemcil to negative, qualify or otherwise 
prejudicially affect the right of the Bank (wliich it is hereby expressly agreed the Bank shall 
have) to recover from the Borrower(s) the balance for the time being remaining due from 
the i3orrowcr(s) to the Bank ufion the said Ca.sh Oedit Account notwithstanding that all 
or any yf ttic said securitie.s'niay not have been realized. * 

• 

^llth.—That ip the event of there being a surplus availalilic of the net proceeds of such 
sale .after payment in full of the bal.ance due to*tlie Bank it shalPbe l.awfnl for\hc liank to 
retain and apply the said surplus together with any other money or moneys belonging to 
the Borr<jwcr(s) or any one or more of them for the time being in the hands of the Bank in 
or under whatever account as fpr as the same shall extend against in or towards payment 
og liquidation of any and all other moneys which shall be or may become due from the 
Borrowcr(s) or .any one or more of them whether solely lir jointly with any other person o, 

• persons, linn or Company to the Bank bj* way of Loans, Discounted Bills, lyitters of Creditr 
tiiiarantees, Charges or of any other debt or liabdity iiiclndin,!^ Bills, Notes, Credits and 
other oblig.ations current though not Vicn duo or p.xy.ibie or othpr cloiu.ands legal or equit¬ 
able which the Bank may have against the Borrower(s) or any one or more of them o» which 
the law of set-olt or mutual credit wqiild in any case adntit and whether the Bntrower(s) 
or any one or more of them shall bccoiuo or be adjufticatccP Bankrupt or Insolvent or be in 
licluidatioii or otherwise and interest thereon from tlii^d.ito on which any and all advance 
or advances in respect thereof shall have been ni;^e at the rate or respective rates at 
. which the same shall h:we been so advanced. • 

12th.—The Borrower(s) .agree to accept as conclusive proof of the correctflc.ss of any sura 
cliiimod be from theiii'to the Bmk umler this Agroeiiieiit .a stateiiiciit of account made 
out from the books of the Bmk and signed by the -Vccoiint.mt or other (Vily**authorizcd 
ollicer of the limk without Llie production of .any other ^voucher, document or paper. 

• • • 

13th.-—Tli.at this .Vgrcemeiit is to operate as .senirity for the Ij.ilance from time to lime 
due to the Beiik .ind^lso tir the ultimidio bilxiice to beco iie dii.; o.i the said Cash Credit 
Accouftt and the said account is nof to* o: onsidore.I to fee closed for th* purpose of this 
security and the security is not to be consirierod exhausted by reason of the said Cash 
Credit Account^ being brought to«credit at any time or from time to time or of its being 

drawn upon to tlie full e.xtont of the said sum of Its.if afterwards rc-opened 

by a payment to crcifit. * 

I4th.—Provided always that this Agreement is not to prejudice the rights Kir rcmvdics 
of the Bank ag.iin3t the Borrower(s) irrespective .and independent of this Agreement in 
respect of any other advances made or to be made by the Bank to the Borrowec(s)_. 

15th.—In case the Borrowcr(3) shall be a linn or members of a firm no change what- 
s oeve r in the constitution of sucli linn or during the continuance of this Agreement 
shall~knpair or discharge the liability of the Borrower(s) or any one or more of them there¬ 
under. , • ^ 

IN WITNESS whereof the Borrower(si) have hereunto set hjs (their) hands this 
, • day of in the year One Thousand 

Nine Hundred ancU , • 

SCHEDULE or SECURITIES referred to in the foregoing Instrument:— 
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.To 

The Manager, • 


Letter of Lien. 


». Bank, Limited, 


.19. 


Sis, * 

In coii'iidLTation of your having mado an advance of Rs.or making 

advance to mo us (n.^>t oxl ceding Ks.id all), T/we hereby deposit pledge 

with the Hank, gooilc. descnlied in the Scliedulc hereto, of the value of Ks....thus 

providing .a inarein of.therein in secinity for payment on demand of the said 

julvances witii intere'.-l thereon at.-[ler cent, per .'innuni or at such other rate as 

may be. from time to time, agreed upon, with*_•..rests together with Fire 

Insurance Premium and all M areliou-'C and other charges paid or incurred by the Bank in 
respect of the said goods. 

L'mc will be at liberty to remove gorkls from time to time on snlVicieut cash payments 
to the B.ink, I ait .so loim as ain* money rem ons duo to the Bank in respect of the said 
advances or anv intirist xheieon or .my liiMir.iiice J’rciniuin or*charges on the saitJ goods, 
I we huvby engage to maint.jm llu«abote margin iiwact ue., the bal.-mce due to the Bank 
at any time j.ill not liave alaiger pop'irtuin to the value of the goods ii? deposit with and 
plodgitl to the Ikmk than.to 100. * 

111 case tnc amount of the s.iiil atlvantes with all interest and charges shall not be paid 
to the P ink c>n deinand iir m case 1 we at any lime f.ail to maintain the margin of security 
above s’inul.ited betwem tlic sum due by ide/iis and market value of the security for 
twenty-four Lours ai'ti r bung reiijiircd m wiitiug to do so, it shall be lawful for the Bark 
forthwith C'V at any time ihcrLalter ahsphitcly to sell aud dispose of all or any of the said 
goods and to apply the m t proceeds cil suoli salt m satisf.'icliun so far as the same will 
f.xienil lowarcB ilie hiinid.rtion of the amount due for pfincipal and interest iii respect of 
the said advances, U^gctluy with afl costs, diargis avd expenses incurred by the Bank and 
I;we a^rce to accept the Bank’s account of such sale, signed by the Manager, Accoun¬ 
tant, ortolhir duly aiithon/.i l*ifliicr^o[ the Bank,as .suiiieient proof of the correctness 
of the amount realized liv, and ^he charges and i;x])enses in connection with such sale. 

If tlie net snni ri ali/id by siicl- sale .should lie msuKicient to cover the full amount 
due in rc-si'ict of t'ne said advances wi»h interest and ch.'irgcs ns .sliown in the said account 
of.the Bank, 1/we agrTi' to ])ay to the. J^ank iorthwith on delivery of the said account any 
balance due In'^iie us on the footing thereof. ' 

■ It is understood that Ihi’ Bank's lien on the goods plcdgccl under this agivcmcnt shall 
also extend to Any other sum or .sums of money for which l/w<" (or any or either of us) either 
separately or jointly with any otlv'i person or persons maybe or become indebted or liable 
^3 the Bank on any other account. • t • 

On pacmeijt of all sums, including interest and Charges pityabU hereunflci®, any part 
of the goods VO depo-itr-d and jiUdged which may*pot»have been sold shall be rctuincd to 
me/u.s and any surplus ol net proceeds of anj- such sale of the said goods shall be paid to 
mc/us or as 1, w.- shall direct. 


Signatures. 

{0)1 the rci'i rsc the fnllowing Schedule is printed.) 

Schedule. 


.Marks. | Date of Invoice. 

Bales or Packages, 

Description of goods. 

t 

i 

1 


' W' 

• . 

_a_ 



♦Insert " haJI-yevly '* or " monthly”, as the case nmy be. 
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FQRM No. 31 * 

Tkust Receipt. 


Tor 


. pANK Ltd., 


.19 . 


In c^3idcration of the Bank hanfling to me Shipping Documents for goods, as per 
particulars at foot, hypothecated to the Banl^as collateral security ff»r the duo payment 
of the undermentioned dr.aft drawn upon their oflicc in.by.and 

accepted by their said OHico Ij^ercby engage to land, store and hold the said goods as 

Trustee for and on behalf the Bank, and the proceeds of the sales shall Ijo received by 

— a-s Trustee for the Bank, and paid to the Bank ags and when received, -i- at the samf 
Us ^ wo 

time specially advising tho' yank of the account on whicli such j)avinc'nt is made, and 

undertake to provide the Bank, 1)3’- this or othc-r ni#rins, \^ith sudicient funds to meet 

tho said draft together with all charges and commission, not le^ than.days before 

maturity. ^ 

also undertake to keep tlie goods fujjy insured against fire, and to hand over to 
thc«Bank all amounts received from the insnnu-s, the policies ol Insurance being, in the 
mealtime, held by as Trustee for and on behatf of the Banl^ 

Without prejudice to anything hcrem contained ■ ^— f^ill, on the Bank's written demand 

we • 

to be made at any time forthwith, citlior return to the Banl^the saiil Shipping Documents, 
Fire Insurance Policies, or any of them* or deliver up to tlift Bank the said goods or any 
part thereof. , 

Particulars of Drafts arlH Goods. 

. • • 


Amount of 'Bil 1. 

_i_ 

• Due. 

Description of (lixids. 


Vessel. 

Rs. 

• 

< 

• ' 

Ps. 

0 


• 

» • 

« 



Segna^ure. 


FORM No. 32 

Assignment of the Life Policy to secure Assignor's own Li.abilities. 


•' This Indenture made this.day of.One thQusand nine hundred 

and.BK'rWEEN.of. 

(hereinafter fsalltd the “Assignor” whi<ih expression shall include his heirs, legal re¬ 
presentative, Vxecutaij, administrators ui^assigns whcrccver the context hpreof so requires 

or admits) of.the one part and.Bank Limited (hereinafter called 

*' the Bank "which expression^ shalf include their succcssprs andjissign* where the context 
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hereof so requires or admits) of the other part WITneSSETII that, for the purpose of 
effecting the security hereby given the Assignor doth hereby as its beneficial owner assign 
unto the Bank ALL that the Policy of Assurance granted to the Assignor on the .life of the 

Assignor.by the.Insurance Company Limited, for the sum of 

.rupees and which policy bears dutc the.day of.. .19.., 

and is numbered. ard all the money and benefits assured »'or to become 

payable by or under the same policy and thefull benefit thei’-eof TO HOLD the same unto 
the Bank subject to the pro\'iso for redemption hereinafter contained. PROVIDED 
AIAVAYS that if the Assignor shall on demand pay to the Bank all and every sums and 
sum of money then due or owing to the Bank any.wiicrc from or by the .Vssifsnor either 
solely or jointly with any other person or pc<sons in partnership or otherwise and'^whether 
as principal or as surety upon banking account or upon any discount or other account or for 
•tny other matter or thing whatsoever including the usual banking charges the Bank shall 
at any time thereafter, upon the request and at the cost,of the Assignor re-assign the said 
I’olicy of Assurance hereby assigned unto him or as he shall dij-ect. AND the Assignor 
doth hereby covenant with the Bank that he will punctually pay the premiums and all 
other moneys which may become payabl^; in respect of the said Policy and observe all the 
conditions necessary for keeping the same in force and that he will from time to time lodge 
with the Bank the receipt, for such premiums at least.o'tar days before the expira¬ 

tion of the days of grace allowed fof the. ])ayment of the said premiums. And it i% hereby 
agreed that if the .\ssignor slf.ill make default in lodging tlie receipt for any such premium 
within such Time as aforciaid the Bank ma-y if they sliall tliink fit so tf» do pay such pre¬ 
mium or premiums and debit the account of the Assi^gnor with the amount thereof PRO¬ 
VIDED ALWAYS that it shall bo lawful for the Baiik at any time or times hereafter of 
their own absolute authoiiiy without tlic cojisent or concurrence of the .-Vssignor to sell 
and or .surrender the said Policy, moneys and premises to’thc said .\ssnrance Company or 
absolutely to sell or otherwise di*pose of the .same to any other person or persons who'm- 
soever by public auction or bv private tontract and or subject to such conditions or stipu¬ 
lations relating to the titJe or otherwise as .sfiall appear e.xpedicnt with full power to hilfy in ’ 
or rescind or vary any contract fog s:ile and to re-sell without being answer ible for any loss 
to ari^" thereby and for {lie purposes aforesaid or ahy of them to execute and do all such 
assurances and tlungs a.s they shall think tit and to receive the moneys to arise from the 
surrender sale or othur disp-.sifion of»the said Policy moneys and bonelits and out of the 
same moneys to pay or ret.iin and satisfy all money., due or owing on the sccu'ity of these 
presents and .all exists and expenses occasioneil bv the leui-payment th -reof, or incidental to 
the e.xecution of his power. AND the*\ssignor doth hereby further covenant with the Bank 
that the said ;jolicj' tif Assurance is a valiil and subsisting policy ahl not fi.irfeited or other-* 
wise become void or voidable. PROVIDED ALWAYS and it is hereby declared and 
agreed thiyt this secunty shall be a continuing security notwitli^tanding any'settlement of 
account or other matter or thing whatsoever and shall be in addition and without jirejudice 
to any other security or securities which the Bank may now or hereafter hokl from or on 
♦account of the .-\ssigiior. AND IT IS^IEREBY I>TJRTli'?R DECL.VRED .\.ND .\GREEl> 
that the Bank shall in the event of their receiving notece that the .X.'jsigiior has uncuinbered 
or otherwise disposeil of his equity of rcdeiniitioa in.tlie said Policy, moiie>*s and .benefits 
and promised or any part there of bo entitled to close the then current account and to open 
a new account with the Assignor and that no money paid or carried to the credit of the 
Assignor in such new account shall be appropiiatcd towards or have the clfoct of discharg¬ 
ing any part of the amount due to the Batilgon the said closed account at the time when 
they received such notice as aforesaid. 

4 • 

In witness whereof the said parties to these presents have hereunto sot their hands and 
seals the day and year first above written.” 


Signed, sealed, and delivered by the abovenamed 
in the presence of...... 













APPENDIX ^ 


373 


form No. 32 ^a) 

Re-assi’gnmknt of Life Policy; 

VThis Indenture made this.day of.One thousand nine hundred* 

......BETWEEN the within-named.Bank Limited (hereinafter 

called '* tlfc« Bank ”)^ of the one part and the within-named.(hereinafter 

called tlfc “ Mortgagor”) of the other parj WITNESSETH that theaBank as Mortgagees 
*do hereby a^fign unto the Mortgagor THE within-mentioned Policy of Assunmeo on his 

Jife granted to him by.Insurance Company, Ltd., which bears the date, the 

..day of..*....19., and • i% numbered.TO HOLD the 

same unto the Mortgagor discharged from all principal moneys and the interest secured by 
the witoin written Indenture. In witness whereof the Bank have hereunto affixed their 
seal...^..day of year first alcove vgitten.” , 

' FORM No. 32 (b) 

IJoTicE OF Assignment to the Insurance Co. 

•.Bank Ltd., 

.19. 

T^e^Ianager, ' • • 

.Insurance co., ]^td.. 


Gentlemen, , 

I hereby give you notice, that by an Indenture dated the.day of 

..•.19.of.whose life is assured by 

Policy No.in your company, did assign the said Policy to the. 

Bank Ltd. ■* 

^ Kin<lly acknowledge the receipt of thi^notfee and inform me whether you have re¬ 
ceived notice of any previous charge on this Policy. • 

I enclose postage stamps fbr. .^..in pjiyment^of the Registration Fee. 

I*am, Gentlemen, , 

^ Yours faithfully. 


Manager. 


• * • . FORM No. 33 

•Mortgage-aeed in favour of Bank to secure indebtedness 

ON Loan Account. . • 


betw'een.. •.X.*. .of. .*.. .^.(hereinafter called the Mortgagor 

whic^ expression shall be decmetl tS include his hci%. Executors, Administrators and 

assigns) of the one part and the.*..Bank, Limited, a joint-stock Company 

incorporated under the Indian Companies Act and having its registered office at. 

(hereinafter called the Bank which expression shall irfcludc its assigns) of the other part. 

Whereas the Mortgagor is the owner and the propiictor of the messuages, lands, here¬ 
ditaments and premises described in the Schedule hereto and intended to be Jicrebyjmort- 
gaged free from encumbrances and whereas the Bank has agreed to lend to the Mortgagor 

the sum of Rupees.only on having the re-payment thereof jvith interest 

secured in the manner hereinafter appearing. 

Now this indenture Witnesseth as follows:— • • * 

il. In pursuance of the said agreement and in consideration of the sum of Rupees.... 
paid on or-before tlie execution of these presents by the Bank to the Mortgagor (the receipt 
whereof the Mortgagor hereby acSnowlcdges) the Mortgagor hereby covenant with the 
Bank as follows;— • . 

• 

(1) fThat the Mortgagor will pay to the Bank the said principal sum of.by 

equal haltyearlj^ instalments of Ks...«..on the first day of.and the 

first day of.*..each year, commencing from.. £md any interest due 

thereon so that the whole debtA% paid in full on or before the... * 
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(2) That the INlortgagor shall in aclilition pay interest on the principal sum secured 

by these presents at the rate of.% per annum. 

(3) That,the Mortgagor shall pay to the Bank interest at the rate stipulated in 

.1 lanso 1 (2) with half-yearly rests on the.and.up to the date.Of realization 

• in case tlio Bank h^ to institute a suit for recovery of tlic principal and interest or any 

portion thereof that may be due to the Baiilf. And if at any time six months’ interest 
payable under these presents shall veinaiu owing and unpaid then the interest so in arrears 
shall be converted into principal nnd«nntil paid off shall caify interest at the aforesaid rate 
of.per cent, per annum witlx half-yearly rests, 

(4) Tlxat the Mortgagor shall anti will during the subsistence of this security at his 

own costs ami charges and e.xpensc keep and maintain the said premises hereby li/ortgaged 
in goiid repair anti ‘tenant.ible contlition. * , 

(5) It is hereby agreed and tleclarcil that in t;ase any of the instalments of principal 
or interest payable under these presents be not satisfied on the d.'vtes hereiiibeftire appoint¬ 
ed for the p.iyments of such instalinenhs of principal tir k'lterest Bien tlie whole amount of 
principal rem.iining unpaid together with interest tine shall at on4e become payable to tlie 
Bank, and the Bank may forthwith enforce at once any of the remedies to which a holder 
of a simple mortgage is entitlcil under ths- Transfer of I’roperty Act. 

(li) That the Mortg.agor will within one month from the da^tc of these presents insure 
and keep insured the buiKling .and such other part of the mortg.agcd premises aa are of an 
unsuitable nature or any part or p^vts tbereoffrom Igss or daiii.ige by fire in the full value 
thereof in some insurance oltifcc to be approveil of by the Bank in the j,oint names oi^ the 
Mortgagor ahd the Bank vis mortgagee (tllb relative policy to contain the agreed Bank 
clause of the I'lre Insurance Associalioii) and will (Inly pay all premiums and sums of 
money payable for that purpose and will deliver to the Bank the policy for such ipsurance 
and the receipt for every such jiayment withiiifscveii ilays :^fter it shall become due and in 
case the Mortgagm shall neglect or refuse to keep tlie said premises insured to the ainoui.t 
aforesaid or to.dcliver such policy*and receipts as aforesaid then and in every such case it 
shall be lawful for the Bank to insure, thft'sanje to the .amount aforesaid or any less araocnit 
and all sums of money expended by the Bank m or about such insurance as aforesiid w'ith 

interest for the same at the rate of^upee.per ciyit. ftcr annum (with half-ye.arly rests) 

comput'd from the time or rcspectiv'e times of .-idvancitig the same shall be repaid by the 
Mortgagor to the Bank on ilem..i^id and in tlv' nie.iuiimv shall lie .i ch.irge on the premises 
hereby i^ortg.iged in .elilnion the pAncipal sum aftd interest thereon, 

(7j lii.it me Mortgagor .agicei^that all sums of money awarded as compensation for 
any compulsory ag'guisition of ^iiiy p-ir^ioii of the mortgaged property by any Government, 
municipal or r.ailway or district board authority shajl be leceivablij^ by the liank direct on , 
b'-tialf of the ^Jo^tgagors and that such money .is well as iiiaae^s deceived under and by 
\ irtue of any such insurance as aforesaid sliall at tlie option of tljo Bank citijer be forth¬ 
with apphejl ill or tow.irds substantially rebuilding, re-iiistating or repairing the !>.aid pre¬ 
mises or in or towards the payment of the princip.il money, interest and costs for the time 
being re naiuing due on the secuivty of these presents. 

^ II. I'or the consideration afoi'csAd and in further [^ifsiiance of the s.aid agreement 
the Mortgagor hereby grahts*and ir.iosfers by way of simple ' mflirtg.a^i unto yic iJ.nik all 
the propel ly dAsoubed in the r^diedule hereto td,'etl*ei with all riglit-S. easeineiiBs and 
appurtenances thcret'j and .ill his rights, title and interest in and to the said premises to the 
intent that all the said premises hereby imjrtgago'l .shall rfinain and be charged by wav of 
simple mortgage and free from all vneumbrauces as security for the payment to the Bank 
of the said iirincip.al money interc.sL and costi in accordance with the covenants herein¬ 
before contained. 

•III. 'Wiat the Mortgagor .shill allow' the Bank, its serv'aat.s, agents an<l surveyors at 
all reasonable times to enter the said prciniscs ami view and examine the state and condi¬ 
tion thenjofe 

IV''. Provided alw.ays that tlic Mortgtigor may at any time after gjving the Bank 
'thirty days’ notice pay tac Bank the whole of the principal sum and interest and costs that 
may be due to the Bank. 

In Witness whereof the Mortgagor has set his hands on the....,...day 

of.19_ 

Signed in the presence of : 

• 1 .. 


(Schedule), 
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FORM No. 33(a) 

M^;MQRANDU^^ OF DEPCfelT BY A CUSTOMER OF THE XlTLE DeEDS 
TO Secure his own Account. 

Memorandum that I, the undcrsi(?n»d of.hereby Acknowledge that I 

!iave this daj*deposited with the.Bank, (hereinafter called " the Bank 

which expression shall include,llu‘ir successors and assigns), the d(JCumenLs speviiied in the 
Schedule hereto, with intent to create an er|uitalile*mortgage upon all my cslaLe and in¬ 
terest in the property to which such documents relate, for the purpose of securing the pay¬ 
ment tf^hc 13ank on demand of all ny)neys now owing or which shall at any time hereafter 
be owing from me cither solely, or jointly wiWi any person or persons^ to the Bank wliether 
on balance of account, or by discount, or otherwise in respect of bills of cxchan.;i', promis¬ 
sory notes, cheques, anefc other negotiable instruments, ot in any manner \vh.iL.-.i)ever, and 
including interest with half-year^ rests, commission and other banking charge., and any 
law costs incurred in cojiicctioii with the account. And I hereby further agres whenever 
requested by the Bank at my own cost to e.xeente to the Bank a valid Icg.d mortgage of 
such property in such form and with such power of sale and other provisions ns the Bank 
may require for recovering the rc-ijaymcnt on demand of all moneys secured hy this equit¬ 
able mortgage. And f hci^by also agree that .so long as any moijey remain owing from me 
to the^iAik to pay interest thereon to the B<ank at the rate of % per annii n. And I 
hereby dccl.ire that the documents tiow deposited are*all that are in my possession or con- 
trol( and that theqiroperty is not charged or ciicumbered in anjj way whatso»ver. 

As witne.ss my hand this..day of.19..., 

The* schedule above refgfred to i 

Witness (Cuslomey.'s Signaftii'e) 


FORM No. 33 (b) 

.Me.MORANUUM of J3Ef(*SIT OF THE TitLE JflJEDS UV .V PERSON TO SECURE 
* TlIE_Act*OUNT OF ANOTHER P1CR.SO?!. * 


I, the undersigned ’of • , in consideration of the 

Bank, Limited, herci nafter .called "The Bank” opening or 
(continuing) an account with ot hereinafter 

referred to as " the Debtor,” hereby acknowledge that I have this day deposited with the 
Bank the documents spccilicd in the Schedule hereto as a security for the payment on de¬ 
mand by the Debtor to tlic Bank of all moneys and liabilitie's alre-ady advaace^l, paid or 
incurred to or for the J3cbtor by the Bank, or which the Bank may at any time advance, 
pay or incur to or for the Debtor, either solely or jointly with any other person or.persgins* 
at p«.rtiiers or otherwise, whether on balance of account, or by the discount or otherwise in 
resp^t of bills of ^change, iiromissory notes, cheques, and other negotiable iastruments, 
or in any manner whatsoever, and including interests with half-yearly rests, commission 
and other banking charges, and any law costs incurred in connection with the account. 
AND I hereby further agree with the Bank, their successors andxissigns, that whenever 
requested J)y iie Bank at my own expense to execute to the Bank a valid legal mortgage or 
charge by way of j^egal mortgage of the property comprised in and affected by the .said docu¬ 
ments or any of tliem and intended to b® included in this equitable mortgage unto the Bank, 
the said legdl jnortgago or charge by way of legal mortgage to incli^de such power ?>f sale 
and other provisions as the*Bank may require for seettring the payment bn demand of the 

• A - • 
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principal nioncj*s and interest to be thcrebj' secured. • AND I Also agrey; that so long as any 
moneys ad\’anccd to the Debtor remain unpaid, to pay interest thereon to the Bank at the 
rate of jievVciit. per annum. If the debtor shall become liankrupt or insolvent or enter 
into any arrangement or make any composition ^ith his creditors, the BaElJ, shall-bec'.it 
liberty (notwithstafiding payment to the Jiank by me or any other person of the whole or 
any part of the sum secured) to riyikas creditor and prove for the full anityint of its claim, 
anil the Bank shall bo at liberty to renew any bills, notes or pther securities, which the Bank 
may then or thereafter hold or Ix' eiftkled to, against the estate of the debtor, or to agrcc'to 
and accept any eomposition in respect of the same. AND I will not by paying olf the sum 
secured or u]H>n any other ground lu ove, or claim t(^ prove, in respect of the siinj secured or 
any part tl.eieof, imtil the whole of the Baifk's i laim against the debtor has bee’ii satisfied 
and the Bank may and shall receive and retain the whole of the dividends, compositions, 
or other payments thereon, and 1 shall not be entitk-d to claim r>r have the benefit of any 
such proof, dividends, comiK'sitioiis, or payments or the bcnelit of any other security held 
by the Bank in leduction of the amount secured by me of otherwitle until they have received 
the full amount due from the said dcbtoi. And the Bank mayVnfoicc and recover upon 
this secuiity the full amount hereby secured and interest thereon notwithstanding any such 
proof or comjxjsition as afore.said, aiuf notwithstanding any other security or remedies 
which they may hold I'l^be entitled to in respect ol the sum iijtondetl to be hereby secured 
or any part theriof, aiul notwithstanoing <iiiy chaiges for interest which may be ctebited in 
the acco. nt current \Mlh th« debtoV, or*iu any other'account upon which he may be liable. 

Dated thi--..*.day of.19.... 

(The Uchcilule abo c tefetred to). 

% 

« 

Signature of Dc'iiositor and witness. ^ 


’ FV>RM No. 33 (f) 


Affidavit rlgardin'g I’roiu.kiy uli.ng Self-Acquired. 

• ». 


In the Court of the Magistrate, 

* * flic matter of^I)cposit of Title deeds of premises 

No.,.witki... ^.security 

for advailpcs* fi om them. ** , 

\Vc.and.solernnly affirm and declare;— 

1. That we commenced imsintss a^,.'..under the name and 

style of.it.i.in the tow'n of.with our 

ovijp self-affpiircd money and our own unassisted endeavour^ without tlie help of any joint 
or ancestral nucleus. 

2. That out of the profits of the said business, whitfi consisted entirely of our own 

self-acquired money we.];urcha.sed the premises No. 

• 3. That we.are tlu* sole and absolute owners of the'said premises No, 

...and that we liave no co-dmn i s or eo-parteners in respect of the premises menteon- 

ea above and that the same is not eitlicr ancestral or joint family property but is our self- 
acquired individual propirty, o\'er winch we have fujl power of disjxisal. 

^ 4. That the pfcmisfs nientioiu d alxii'c are not subject to any mortgage,'charge, 

attachment, lis penden,-., hen, lru.it, aniuiity, debutter liability, judgment, judgment-debt, 
cr any incumbrances of any kiml whaievei and are not affc-cted by any schftmc»or alignment 

of the Corporation of.or the.,.Improvement* Trust *or any Land 

Accfuisition notice. 


4 
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FORM No. 33 (d> 

• • • 

Affidavit regarding a Mohammedan s property being free 

FROM WAQFS, ETC. 


Before the.Magistrate.. .District. 

€ii the matter of premises No. 

• Affidavit. * 

• I.son of.?.Mohamn)p4an trader resident at. 

in tlic town of.solemnly arfirm and say as follows:— 

1. That I am a Mohammedan, belonging to the Sunni/Shiah sect and. 

subscct.*^ * , , 

2. That I am the sole and absolute owner of the property comprised in premises 

No.fully described in the Schedule"A” hereunto annexed, having acquired same 

by purchase from.on.with money out of my own funds. 

3. Ihat 1 carry o«i busineSs at.under the name and style of. 

which business solely aft<l absolutely belongs to me. 

4. That being in want of money for the purjxiscs of my business, I applied to the 

.Branch of the.foi*a loan of Ks.which was 

sanctioned to be granted ,to me, as an overdraft accommodation on the basis of my appli¬ 
cation.* • 

5. That the property described in Sch. “A” is^rec f^om encumbrances of any de¬ 
scription, and tlu'.t no part of same is charged with the payment of any dpwer-debt ox 
transferred or agreed to be transferred for the*purpose of any * hiba-bil-iwaz," '* hiba-ba- 
shart-iil-iwaz,” "arecat,” " SadakhV or^ny other form of “ hiba ' or for the purpose of 
any " wa<]f ” private or pubhc, or for the benefit of " khankah ’’ or a " takia.” 

6. That i have neither dqnc. nor caused or sullcrcd to be done, any act or deed whose 

effect is to hinder me from creating an eiiuitable moi^gage in favour of.by 

deposit of title-deeds mentioned in Sch. ‘Ti’'’ (w^iich are the only title-deeds relative to 

th«said property described in Sch. to secure repayment of^the said sum of Its. 

which.has agreed tp lend me. 

And 1 make this declaration, cto» • • 


• To 


•FORM No. *4 

Lettpr Reminding demand "of Payment. 


.19. 


Dear Sir, 

* • I.oan • 

With reference to your Overdmft,^ ccount against »the security of stocks consisting 
Cash Credit * 

of.'..’....*.in our effective possession, \vc beg 

to inform you that we have already intimated to you that the settled margin of.... % is 

not being maintained and demanded payment of Rs .to bring the account in 

order and within the margin agreed. It is a matter of regret that you have so"far takUn no 
steps to pay in the amount demanded. We are sorry, we are unable, under the cirmum- 

stances to allow the continuation of the account. On the said account the sum of IJs. 

with interest calculated upto.is due which along with further interest @. 

upto tlie ilate SI actual payment must be paid within.from the receipt of this letter,* 

iailjpg which we shall thereafter on any day sell the stocks pledged with us by public 
auetton or private contract as wc consider best and apply the net proceeds of such sales 
towards the abdv<?amount due to and further interest and charges that may be incurred. 

Should the net sum realized by such sales be insufficient to cover the full amount due 
to us you will be liable to pay such dcficieftcy. • • 

W'c Ijav^ full confidence, however, that you will be good enough to settle the matter 
within th^aforesaid time, smd will thereby preclude the contingency of a forced sale, 

* Yours faithfully* 

• Manager. 
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FORM No. S5 

Bill of Lading (Simple Form). 


, ■ • .1 

SHIPPED m Order and ^\c■ll conditioned bj-.in and upon the 

yood Steam Ship called the..whereof.is pilaster for this 

present Voyage and now lying iiV.and bound for. 


...being marked uijd nutnlxjied as in tlie Ithugin ainl*..rc to be 

delivered in the like good (h'dei an<l well conditioned at the aforesaid Port of. 

ithe Act t-if Ood, the Jving'.'. l-.nennes, I'lre. Machinery, Boilers anti Steam and all and every 
other Dangi rs anil Aecnients of the Seas, Kivers and Steam Navigation, of whatever nature 

and kind soeve. excepled) unto.ur td.i.Assigns. 

Freight for the said Gooils.with piimage and A'cerage accustomed. 

IX WITNESS whereof the Master or Parser of the said Shi]j hath aflirmed to. 

Bills of Lading all of this Tenor and Date the one of which Bills being accoinphslied the 
others to stand void. * 

■» O 

Dated in.... 19.'... ‘ 

Weight and contents unknown. 

For the Ma; ter. 


FORM No. 36 

DLCK W.Mit-.XNT. 


No..,. 


.Docks Co. 


Date . 19 . . . 

Warrant for.import^ 1 in the ship.Master. 

from.entered b;.-.on the.(]'‘i'i''‘^rable to. 

or a.ssigus bj indorsements h<-ieoM. Kent comiin-uces on the*..'.and other 

ch.argcs from the date hereof. , 

* , Itate Charged. 


Mark.' 

« 

% 

NiiTTiberc. 

» 

‘ * W’'cight. 

« ftl ° 

__^__ 

C 

Gross. 

* 

Tare. 


i 

i 

i 

« 

1 

Ledger No. . 

_ ..........._... C.if.vh 


Fo^io.. 

• 

4^ •••••• 
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FORM No. 37* 

WaREHOUSII-KeEPERS CERTiriCATE. 

Jh^O. • .M • • • . • 

Not tijinsferablc. 

l^ESSRS. • • 

Wc Ifolcl at your clisposal in our warehouse as per conditions on bSck hereof,.. 

.t. .ex. S. S. a 


, ' • * Warehouse-Keepers. 

{Conditions regarding the issue of delivery orders, payment of rent, etc., are generally 
printed on the back of the form.) ^ 


FORM No. 37 (a) 

^ Delivery Order. 


No,..., 

To 


Please deliver to.*.the undernoted goods, entoped by 

.*..!... .in the ship.Captain...from. 

from.to be paid. * 

M.arl#..'. 

No. 

Contents. 


.19_ 

.on 

Charges 


FORM No. ^8 

Power of Attorney to sell'v pai?ticular 1*ropertjj, to receive 
Purchase Money and I’Ixecute Conveyance. 


By this Power of Attorney, I, A^B. of etc., Iiercby anpoint C. of etc., iny attorney 
in my name and on my heli.alf to do or execute all or any of the instruments, acts, things 
hereinafter mentioned, that is to say ;—- • 

1. To sell my bungalow No.situate at. ..to any fJurchaser at such 

price as may be agreccVnpon and whicli.my attorney m his absolute discretion thinks lit. • 

* 2. To receive fro/!i tfie»purciiaser the price agreed upon and to givts an effectual 

receipt or disj:harge for tl^i same. 

3. In my name and as my act and deed to execute necessiry or proper conveyance 
of the said property to the said purcliaser or to liis assigns as lie in ly direct. 

4. To present for registrayon the said oonvoyjjjico .^iid to admit receipt of considera¬ 

tion before the Itegistrar and to'have it registered and to do ay .acts, tilings and deed^ 
which my 0.tt^>rncy s'^Rll c5ii.si<lcr netes.sary or propiu- for or m coiinectioa with the con¬ 
veyance of the said property to the ifhicW'purcbaser a.s fullj»and otfectually in all respects as 
I could myself. * 

5. And I agree to ratify and conllrni all and whatsoever that my said attorney shall 
lawfully do or cause to be done by virtue of this Deed. * 

In witness, etc., etc. • • 

FORM No. 39 

General Power of Attorney to two or more Persons. 


• this Power of Attorney, I, A. B. of etc., hereby appoint C. of etc., and E. of etc., 
jointly’and every two or more or each of them severally my attorneys or attorney iq my 
name and on my bShalf to do and execute all or any of the acts and things following, 
namely 

• • • 

I. To demand, collect and receive and give effectual bona fide discharge of, in my 
name and dn Ay behalf, all debts, advqpces and claims due to me. They shall further 
have power %o tak^ ind use all lawful pfoceedings and means of rccovesing and receiving 
the said debts, advances and to ccnumence and to prosecute and to defend at law all actions, 
suits, claim^ demands and dj^puccS and to refer to arbitration vid adjVist and settle and to* 
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FORM No. 39—Concluded. 

compromise all accounts, suits, claims and demands and for all or an/ of thepurposeS 
aforesaiil to do and execute such instruments or things as shall be thought necessary or 
expedient. 

II. To borrow from time to time such sums of money and upojj such terms as the 
said attorney or aftorncys may' think lit upon the security of any of my propeity whether 
moveable or immoveable and for such purpose to execute such mortgages, charges, pledges 
or other securities upon such covenants, terms and conditions as may be thought jiroper. 

III. To sell, e.vchange, surrender, lease or dispose of any houses, buildings, laud, 
belonging to me or hcUl by me and to transfer, release any mortgages, or also to execute 
or enforce any pouers ot sale or other powers under any such mortgages or charges or 
otlierrMse to leaiizc or obtain the benelit t'.'crcof in such manner as may be thv,r.ght expe¬ 
dient. 

IV. To invest any of my monies mxm such investments as my attorneys or any one 
of them may in their or his absolute discretion think lit with ixnver from time to time to 
vary any investments and pending investment to ileposit any o.' my monies at any Bank. 

V. To draw, accept, endorse, negotiate, retire, pay, any brll of exchange, promissory 
note cheques or other lugotiable instruments wliich my attorneys or attorney deem ne- 
ccssarv or proper relative to my ullairs. 

\ b To c'perate aey banking .account opened by me. to open and ojicrate any fresh 
banking account at anj' isank which my attorneys or attorney think projicr and ex 2 )eilient. 

Yll. To give oh leascof any kind any jiart of my iiuinoveable property and to de¬ 
mand, sue lor and collcc^^ and receive and give ettectual discharges for ‘lie rents and profits 
now due and henceforth to become ducin resf)tH:t thereof and to take all lawful proceedings 
for recovering the said rents and for enforcing iierAumaiice of any covenants and agree¬ 
ments nith the lessee ami for ejecting the tenants and for recovering damages from them 
for non-performance ot any covenant or agree inent of tcn'’ncy. 

VIII. To t.ikc iiroperty o r lease for and on my behalf and execute the necessary 
leases with such covenants as my attof'iey Uimks fit in favour of the lessor. 

IX. To jray calls upon shares belonging to me and to vote at any meeting of anv 
company of which I am a shareholder. 

iL. To appoint ami remove any agent or suL.>titute for me in resjiect of any of the 
matters respecting my estate which my attorneys or attorney think lit. 

XI. Generally to do .ill such acts and things as my attorneys or attorney shall think 
expedient for the purposes aforesaid as fully and effectually in all respects as 1 could do 

c. 

And I, the said A. B. hereby uiiuertake to ratify and confirm all and whatever my said 
"ttorneys or attorney shall lawfully do or cause to-be done by virtue of this DEED. 

In \^ itness whereof I have set my hand m the jiresence orwitnesses. 

Signrfturji of witnesses. Signature of A, B. 


. FORM No. 40 

• < 

IXDEMNIIV lOK LOSS REsm-TlNG FROM DeL'VERY OF SHARE Lr£RTIFIC»TE WITHOUT 
PkODUCIION of ThMFORARY KiECElFlS ISSUED BY THE COMPANY. 


To 


Ltd. 


. Dated 


Dear'Sir--, 

• 1 bog to inform you that I have lost, misplaced or accidentally destroyed my Share 

Transfer receqit No.and.in respect of.. .'.shares Nos..; 

.; in the.Company Limited and in 

consideration of the Company issuing to me certificates for the nbovc shares notwith¬ 
standing the non-delivery of the said share transfef receipt, I hereby indemnify the Com- 
against all ctfcta, txjjcnscs, etc., thai:, may be incurred by the Company in consc¬ 
ience of the non-dclivory f.f the said receipt or in consequence of any claim which may 
be made by or on behalf of any person holding; the said share transfer receipt. 

, • • • Yo'us faithiully, 

. Shareholder. 
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FORM No. 41 • 

CONFIRltf ATIOlJ OF ACCOUNT, i 


, Bank, Ltd. 


No.. 


To 


.OfBce. 

Bated 


Dear Si£, , 

I shall be obliged if you will kindly sign 
and return to me at your early convenience 
the annexed form certifying the corrfletnoss 

of your.!.account, showing* 

a balance of Ks.in our favour 

on...19.... 


l^ated .Iff,.. ..Id.*.4 


To 


The Manager, 


.Bank, Ltd. 


Dear Sir, 

I am/Wc are in receipt of your letter 

Not . dated.and 

in reply thereto I/wc beg to state that 
I/vvc fuj^i the sum of Rs. 

.shown therein to my/our debit 

* • 

on the.to be correct. 

I am/Wc are, Dear Sir, 


Accountant. 


Yours faithfully. 
Manager. 


Yours faithfully. 


Signature. 
Adtlrcss.. 


FORM No. 41 (a) 


.\NOTireR Form for Confirmation of Accoun r. 


.Bank, Ltd. 


• Bombay-.19.. 


Dear Sir, 

Madam, 

We beg to inform you that your current account mVle up to the.19..., 

as per statement attached shows balance in fav our of Rs. 

^ our , , 

We shall be glad to receive your confirmation on the annexed form. 

Yours faithfully,* 

I 

For.Bank, £td. 


Accountant. 
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FORM No. 41 (b) 

FpRjc FOR Customer's Reply. 

Tliis form should be completed and returned to..'Bank 

Ltd., in the special envelope enclosed herewith in which no other correspondence should 
be clo<<!d. 

L. No. • 

1-. No. , .^.....‘.19....’ 

The Manager, v ,, ’ 

.Bank Ltd., 

Romb.av. \ ^ 

Gentlemen, 

I beg to acknowledge receipt of your letter of.19,.. .and hereby 


confirm tlu’ balance of Rs.standing to the Credit/Debit of my 

account on.19_ • ' . 

Yours faithfdlly. 

Signature . 

' Designation . 

Address. 


• FORM No. 42 

fr-TOMER's TvstfritTIOX . FOR Till: PURCir.VSE OR 
S.\LE OF Stocks .\xd Sfi.srjcs*. 

i * 


D.iteil 


To 


, IlanR Lnaiteil; 


Gentlen'cn, , • 

I'lcftso iustnict your Inokcrs to buy'sell for cash/for account 
Particnlaf.s of tlic securin' s »• 


, not over 

at —-—Rs. -r. 

not under , * 


To lx? registered in tlic n.nmc of. 

Now standing in the name of.... . 

(Give full namcl ’ ■ ' 

Oheupation ......-. ; 

Address.t...... 

(Please give'precise address) ^ i. *■ 

charge } 

And credit. /■ same to the Account of. 

proceeds of ) 


19 


per rent, 
per sliare * 


C cancelled in w-riting. 

This order to remain in force until < 

I Date. 

Yours faithfully, 
(Signed) Ml.. 


N.B .—If a purchase, this order should be signed by .the person whose account is to be 
debited with the cost. If a sale, it should be signed by all the parties in whose 
^ names the scourilics arc registered; rir, if they are unregistered, that is, trans¬ 
ferable by mere delivery, by all those who are represented to be tlv owners. 


•Atiapted from English Practical BiUking by T. B. Mo:A>a. 
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FORM No. 43 

Application Form px)r Safe Custodv of Articles. 


To 


* • Safe Ctj^tody R. No. 


Manager 


The Manager, 

•/.Bank T.imited, 

.... 

Dear Sir, , 

I beg to request you plcasc^akc charge of the sealetl... 

labollorl. f .which I have this day 

deposited with you. I agree that you shall not incur any liabiUty''or responsibility in the 
event of the loss or destruction of the same or part thereof bv Dacoity, Fire or other 
accident*?.'!* major over wlifch the Bank hiis no control. I also'agrcc that I shall take 

delivery of the same if so cquircd by the Bank by' givftig ..'s 

previous notice, and in e I do not take delivery of the article* deposited, a5 aforesaid, 
the Bank shall be absolutely absolvcd'of a W risks and responsibility for loss or dcstrviction 
of whole ol* part from any cause whatsoever, ^^'lie box bears seals with monogram ..•••••. 

•The conditions given on the reverse have been read .by me. 

Please mention here any special instruction regarding tlv; delivery of the Box. 

• . ..... 

• • . 


Dated 


Signature of the J3eposkor.,.... 

Full Address. 

Y*urs faithfully, 

‘ ‘ ‘ . . 

[The follo^in.g Conditions arc printed on the reverse]. 

■ Concliliotj’;. 


1. Sealed Voxes, for the contents of which the Paqk will not be responsible, will only 
be accepted for deposit. Seal fo*bc used should be^f the Depositor, and not that of the^ 

Bank. * * 

• ’ • • * 

2. A fee of Rs.for the first year or part thereof, and Ks. 

for each subsequent year or part thereof,.shall be charged for each box measuring.'x" 

."x. " at the utmost. For ljulkicr boxes higher fees shall be charged 

at the discretion of the hfanager. 

• • 

3. The receipt i.s issued on the express condition that in the event of the loss or des« 
traction of the safe custody box or any part thereof by Dacoity, Fire <>r other ?fccident or 
vis major over whtch ^hc Bank has no control the Bank shall not be under any liability or 
x-eapon.^bility in respect thereof. The Bank reserves to itself the right of cancelling 

contract of deposit ky giving a.’s notice in writing, and the depositor 

shall take back the box during this penod. In case the same is not taken delivery of within 
the time allowed, the Bank shall n ot liable'or responsible for loss eft destruction of wh«lc 
or part froirf an^ cause whatsoever. Thc^afc custody box will remain under the lien of the 
Bank for any indebt^ness individually or join^jy. 
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FORM No. 44 

Specimen Receipt for Safe Custody Articles. 


The Scairtfy referred ta herein can only be given up on the surrender of this receipt 
hearing fhe signature of the depositor at the foot thereof, or, if unable to attend personally, 
to the authority endorsed at the back. 

It is pa ticularly requested that lohfrever possible personal application should be 
made. 


No, 


Received from 


.Bank Limited, 

Branch.19 

t 


Cert. No, 


for. 

Per pro. 




Bank Ltd., 


Received from.Bank Limited the 

abo\ cnicntioncd. 

{Signature).Date.19.... 


To 

Tlie .\gont. 


,V./■'—Tins receipt should ho kept in a place of .safety. 
ffiiach of the Receipt). 


Bank Ltd., 


Please deliver to Bearer ths.mentioned on the other side. 

I Signature . 

Residence .. 

Date . 


FORM No. 4S 

Seecimen Receipt for S.,fe Custody .\KTicr,ES by Two or More 
. I’ERsoNS WITH Access Form. 

L ■ 

Xame(s).. Rental Rs... 

.Address (es)..,. . Fro n . . .. 

..S/O No. 

. .■... 


specimen Signaturc(s).Kov No... 

^Telephone No.Safe No, 


Specimen Signaturc(s).Kov No... 

^Telephone No.Safe No, 


ACCESS,.-i UTUORURD TO .— 

wtto will: SIC,r as follows .— 

• 








FORM No. 46 

Documentary Letter of Credit. 


No. 

Rs. 


Date. 


.Bank I td, 

... .. 


To. 


l5ear Sir, 

You arc hereby authorized to draw drafts upon this bank at.days' sight 

to the extent in»all of Rs.(Rupees.!.....only) for 

invince cost oi goods to be shipped to..of.•. 
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. ^ FORM No. 46 — Concluded, 

This credit l•xl)irl■s, unless previously •cau': died, six iponths from date. All drafts 
against it must Hb dffawn and duly adtised to us before that date, accompanied by Invoice, 
Bills of Lading issued to the order (jf the shipper and indorsed in blank, and Marine Insu¬ 
rance Policies or Certiftcates. • 

Partifufal-s of all drafts drawn under this Credit must be indorsed on back hereof, and • 
the bills must specify that they .arc drawn tndcr Credit No.. 

dated...'.....*. 19 • 

• We hereby engage with tile drawers indorsers. ?^d horn fide holders of drafts drawn 
unddV and in compliance with the terms of this Crcait, that .against surrender to this Bank 
of the abovementioned documents in order, the .said drafts shall be duly accepted payable, 

in. on presentation in order; and that they shall be duly 

honoured on presentation in order at matffrity. * 

\Vc arc. 

Yours faithfully. 

For.K.n Bank Ltd., 


Manager. 


No... 


To 


FORM No. 46 (a) 

Clean f.ETrER of- Crecit. 


.Bank l.td., 

Date. 

< .. 


Dear Sir, 

• • • - 

You arc hereby authorized to draw drafts upon this bank it.days sight 

to the extent in all of Ks.(Rupees.•.oply) and we hereby engage 

with the dr.awers, indorsers and bona fide holders of all drafts drawn under and in com¬ 
pliance with the terms of this Credit, that the same sh;jll be duly acceiitod p^able in 
.on presentation in ordir, .and that tftey slutll be duly honoured on presen¬ 
tation in order at maturity. • , 

Tliis credit shall rcm.ain in force for six months *ifter this date. Th% particulars of all 
.drafts drawn against il^iust be indorsad on the back hereof, and the bills must specify tl;p,t 

they are drawn* under Creftit»Xo.. of the.day »f. 

194.... 

We arc, 

^^ours faithfully, 

.* .Bank Ltd. 


- ....Manager. 

. FORM No. 46 ('b) 

Co-xFiRiHfii Credit. 


A.Ti.C. Hank Limited, Bombay. 

.19.... 


Dear Sirs, 

CONFIRMED CREDIT No. 

(which please quote). 

We beg to inform you that we have received advice from, 
that they have opened with us a coftlirmcd credit in favour of 

by order and for account of.^. 

of Rs.(say.) valid until... 

available Ify j^ur drafts on us at... 


.. .to the extent 

..iftid 

*1 


25 
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FORM 1^0. 46 (h)^Conclu(ied. 

Tin oico , Wciffiit Note 

Consular Invoice Certilfcate of Origin , 

I'ull set ■' Shipped ” Insur.ince I’olicv or Certificate 

Fiills of Lailing to " Order”...... Coveiins Marine and War (Uslcs , 

all relative to a Shij’iiunt of..'... 

per s.s.from.to.in.•... 

shipmcnt(s), consigned to.before. 

All drafts drai\n under this credit must contain the clause "Drawn under'H/c 

No.dntcil.” and we hereby undertake to honour such 

drafts on presentation provided that they are drawn and presented in .strict cecMormity 
with the terms of th'is credit. 

Yours faithfully, 

Countersigned .— . .*..Manager. 

i 

. I 


FORM No. 46 (c) 

r 

Credit which does not carry Confirmation and is SunjEcr to ■ 
( « 

(! ANci;i.L\TioN wiTiioi r Notice. 


n. C. Bank T.imfiCd, Jloiibay, 

. 1 ‘) 


•Adi icc of Nc.gotiation Credit No. |.(which please quote), which does not 

carry out crinfirmation aijd i-l subject to cancellation without notice. 

Dear Sirs, , 

beg to inform yon that we have been advised by. 

that thc^v have issued thei’’...,.credit in favour of. 

by order and for account of., i.;. . .to the ext’ent of Ks.(say) 

.valid here until.and available by draft at. 

.»drawn on.with.recourse, 

to^ be accompanied b\» - ' , 

Invoice* Weight Note ' ' ' * 

Con.sular In\ oice Certilicate of Oriirn 

Fulltset " order” " Shipped ” Insurance Policy or Certificate Covering 

BiIIm of*r,ading to Mai me and War Risks 


Order . 

h\ relative to a shipment td 




ft 


1 

t 

per S.S... 


... . . from . . . . 








1 









All drafts drawn under this credit must contain the clauie " Drawm under II/c No. 

datJd.....*.’■ 


We arp requested to negotiate drafts drawi in accordance wuth the terms of this credit ■ 
but this advice is given for your guidance only, and does not convey any undertLikmg on 
the part of the Hank to ne.gotiate such drafts. 

• ‘ I 

Yours faithfulb’. 

Countersigned. .Manager. 


♦Printed in ink of a distinctive colour to cJ^ll special attention to this disclaimer of 
liability. i 
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FORM No. 47 • 

Circular Cettbr of Credit. 


Not {ivailable after.19. 


.*.Bank, Ltd. 


Date. 


(Jentlemen, 

This letter will introduce to you.’ . to whom you will please furnish 

such funds as.may require up to the aggregate amount of. 

rupees agaj^j.st sight drafts drawn on this^fiice, which please negotiate at your buying rate 

for bankers cheques on. Each drsftt must be plainly markftd as drawn under 

this Letter of Credit No.and must be signed in accordance with the specimen 

signature which is on our Letter of Indication of the same number to be produced herewith. 

We engage that such drafts shalf be met with due honour if negotiated witliin. 

months from this date. • 

The amount of each draft must be inscribed qp the back of this letter. Tliis letter 
must be cancelled and attached to the last draft drawn. 

•, pentlcmen, 

Yours faithfully. 

To 

AfCssrs. The Bankers mentioned in the Lcttcr'bf 

Indication which mqst be produced herewith. 

—The bearer, for purposes of security, is requested to carry this Letter of Credit 
apart from the letter of fndicatioy. • 

•The reverse side of the Letter of Credit IS as folloxvs : » 



FORM No. 47 («) . 

• • • 

■ Letter of Indication. 

(To accompany Clrculaj- Letter of Credit). 


. Bank Ltd. 


No. 

'To 

Messrs. The Bankers mentioned in this Letter of Indication. , 

Gentlemen, 

The bearer oi’thjp letter is.in whose favour we have issued.oun 

Letter rrf Credit No.Recommending.to your atten¬ 

tion and* referring you to the specimen signature below. 

• , We arc. Gentlemen, 

, Yours faithfully. 

Specimen Signature. * • 

N.B .—Tftis fetter should be retained Jiy the holder until the relative Circular Letter 
of Credit is exliauste(f,«whRn it must be surjendered to the banker making the last payment 
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' FORM No. 47 (b) 

Form of Caution Notice upon loss of ,a Circular Letter, of Credix: 


\Micn ai Circular Letter of Crtxlit is lost .and the beneficiary informs the issuing bank 
of its loss, the issuing bunk usually sends to its branches and correspondents the fqllowing 
Caution Notice. * , * ‘ 

.Bank Limited 

. . :..19; 

The Man.\c.er, 

.Bank Ltd., 


Dear Sir, 

We have been informed that our Circular Letter of Cretiit, the details of which are 
given below, was lost and tliat the relative Letter of Indica,<^ion has been consequently 
cancelled. • 

We have therefore to request that you will kindly take charge of tliis f^^tter of Credit 
and hold it if it comes to be presented at your oftic.c, an<l forward it to us. 

• Particulars of the Letter of Credf^'. 

Number. Date of Issue. ♦ Name of the • Amount. Date of ICxpiry. , 

■ t Beneficiary, • 


Yours faithfully. 


Manager. 


FORM No, 48- 

Circular Note. 

. I ..’.Bank Limited 

No.;. .. ■ . 

* I Date. 

Circular Note for...only. , 

Gentlemen,* ’ ’ " 

Th^ Circular Note should be presented to you by. ... ;. :. . . .whose 

signature appears on our Letter of Indication No.with wiiich has been 

furnished. Please paiy or order the value o/...at 

. ^ ncr her 

the current rate of exchange* '■ ' • 

Rs. We are. Gentlemen, 

• • ‘ Yours faithfully. 

To the Branches and Correspondents • ..•.Bank Ltd. 

. . of the Bank. 


{On the Hack is printed) 


To the.Bank Limited. 

Ks. 

At sight pay to the order of.•,• • • Rupees.... 

* rate of. 


General Manager. 


for value received at the 


(folder’s signature). 
• ‘ (Date) 
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FORM No. 48 (a) 

IjiTTER OF INDICATIOIJ (tO ACCOMPANY ClROLTLAR NOTES). 
. The.Bank Limited, 


• , • (D.'ftc). 

To the Bralichcs and Correspondents of the Bank nlinicd in the following pages. 
Gengl^men, • , 

Mr.* 

This Letter of Indication has been issued to Mrs.who holds our 

• • —- 

• Miss , 

Circular Notc.s, I'Tumbered.to.payable at our head ofTice, 


We request you to pijirchasc any of these notes presented to you for encashment at 

the current rate of cxclwnge for sight drafts on.on their being 

endorsed in your presence in accordance with the specimen signature given Ixilow. 

Specimen Signature, • We are, Gentlemen, 

. Your Obedient Servants, 

• • . * .Bank Ltd., 


• GcnerarManagcr. 

iMBpRTANT. 

IT /i AUSOLUTELY IMPEltATlVh^ THAT THE HOLDER SHOULD IMME- 
DiATELY ON RECEIPT OF*THIS LETTER OF INDICATION AND RELATIVE 
CIRCULAR NOTES AFFIX HIS OR HER SJGnAtURE TO THE LETTER OF 
* INDICATION AS A PROTEST AGAINST FORGERt' SHOULD THE CIRCU¬ 
LAR NOTES FALL INTO IMPROPER HANDS. AND THE, LETTER OR INDICA¬ 
TION SHOULD ALIVA YS RE KEPT APART FROM THE CIRCULAR NOTES. 

THE LETTER OF INDICATION SHOULD T3E RI^TATNED BY THE HOLDER 
UNTIL ALL THE NOTES HAVE BEEN CASHElf IVHEN IT MU^T BE SURREN- 
,DERED TO THE BANKER CASIUNi^ THE LaSt NOTE. 


FORM No. 49 

■ , Traveller’s CnEguE,* 

Payable in all countries of the World. • 

* Payable within twelve 

months from 
(Date). 


No. 


To 


Drawers £.naorsement. 

(To be signed in tlie presence of the Paying Agfiut). 

The.Bank J Ami ted. 


Vay §clf or Order * 


Ten Pounejp. 


Signature of Drawer. 
Witness to ) 

Signature of Drawer j ''' 


Manager. 


yrio/-/- • .. 

or the equivalAt abroad at the cufrent rate of exchange. 
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FORM No. 51 

Sto<:k Analysis Form.* 


Name f)f* ^t^ck to be analysed : 

1. ‘Name of tli# Company and datc^of incorporation. 


2. Total Capital of tli<? Company., .a. 

.'i Amount of Capital ranking in front of stock under analysis. 


4. Amount recpiired to pay dividends on above. 


. 1 . Amount of Capital ranging after stock under analysis. 


d. Amount requirt'd to pay divickMid on tibovo, 


• 

7. 

S 

9. 


Price of Stock..♦...#., ... 

Yield 4 x-r cent. 

TTighest and r.(j\vcst Price during l;ilt live years.. . .f , 


10 . 

11 . 

12 . 

i:i. 

14. 

15. 

16. 


Dividends during la'it live years#.. 
Dates when dividends arc payable. 


Pcserve Fund. f... .s. 

Amount earned forwarjl as at last Balance Sheet. 

Cross T’rofits..•.... 

Cash at Banks. 

Remarks.,...• . 


♦Safety of C.apital by 1C. "W. TTarley. 


FORM No. 52 

I-'ORM OF I'Xl’ORT C'RKmr. 


•(.'redit No. 
• Cabled . 

• • 


Cmiwr 


.BaAk I.I.MtTI!n. 

.\ppliralion for Ctjedit. 


,19. 


■JiEAR Sirs, 

hereby re<iuest vou to open by — on our behalf an 'rrevnc.-il>le _^Ui_ 

I J 1 - 1 J c.'ililc revoc.iblc • w<hout 

recourse to in the amount and available .as follows:— 

drawers , 

You will instruct your branch at.t.i purchase the drafts 

of..— recour.se to them to the. extent* 

• without • 

0 9 IIS 

of. .•.the tlrafts, to be drawn on ~ at. 

0 me 

niont ji_ s _ for.f.invoice. Cost of shipments p irporting to be 

days’ 

.from..■.to ...^. .. 

in one or ^11050 shipments. 

Marine and ^var risk ipsuranco ■ including usual warehouse to warehouse clause 

# tvl’.A. 

. 1 .11 umler-iKneil 

to be covered by -;-=-.• - 

• ■ sliilipcj; • 

b’reigjit is to be prepaiti and inclndeil in invoice. 
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FORM No. 52— Concluded. 

. . . • . ■' 

Drafts arc to be accompanied by shipping documents satisfactory v.o your said branch, 

bill of latling may be inatle out to the cn'dcr of the.Bank Bimited 

oi ■■ To order anti blank endorsetl. but must be dated not later than.;. 

In consitlerati^n of 3 'our having opeticd the alxive credit the undersigned uncondi- 
tionally agrees as follows:— ‘ , ; • 

To accept npoti presentation all drafts drawn pursnapt thereto. 

To pa^’ at maturity in legal tender of the pace of yiaj-ment at your ollice all drafts, 
dratMi ynirsnant thereto, together with interest at yonr rate at time of negotiation of such 

drafts fiom date thertof to approximate due date of remittance in...at 

the cniient drawing rate on the date of aett.ial ])ayinent for the.Bank, 

Limited, drafts at sight on.together with j-onr ct)inmissidn fur negotiation 

of drafts hereinider at the rate of.per mtmth during the currency 

of the drafts,with a nunininm of.‘^,^and all yxpenses incurred l>v von 

in connection with said drafts or the relative merchandise. , 

1. ■, Tuil the payment of every indebtedness and liability' absolute or contingent 
which now is or hereafter m:iy become'due ami owing by the undersigned to you in any 
tiansaitu ns now or heiiafter had witli j'ou, including transactions under other Tx;tters of 
C redit, the undersigned agree that the title and ownership of all gfiods shippeeh im ler or in 
connection with the said credit on.in aov waj- relating thereto, whether or not released to 
the uiultrsjgned against trust or bailee receipt and/or of the jiroceeds o^ such goods :}ik 1 of 
all bills of lading, pohcfCs or certilicates*of insurance or other documents given therefor, 
shall 1 e ami remain, in \ou, and the undersigned hereby give j’ou full powe-r and authority 
at youi discretion, by 3 0111 sehes or through agents at 303- time to have and takCrpossession 
thercC'f .and e.f all policies or e-e rtiticates ol iiumance theroon and proceeels of such peilicies, 
and ceitiiicates, and to holel and, or collect the same, or iiiule-r the- terms exjircssed beUvv, 
to disj ose thereof at 303- time, and irrespective of the maturitv' of the drafts or acceptances 

under the said credit. . * . ‘ . , 

« 

2. In the absence of written instructions given bv' the umlersigneil, expressly to the 
contrarv', the uiidersigncfl authoAze 3011 and your torrespondimts to receive and accept as 
'■ bilfti of lading ’’ under the saul creiht, any documents issued bv-or on Mialf of any carrier, 
inchidkig ligbtcragi- receipts* whicV acknowledge leceiyit of goods for transporltation, 
wliatcv II the spieiiii yut visions of sucb docuim nis, and llie tiate ol eatli of such documents 
to be legaidtd’as the dale of bihs'of lading and,or shipimuit within the tcims of the said 
credit. And the undersigned authortze 30 U or 3 our corresyiondents to accept on sul'ficicntl 3 ’- 
tvidciKit g " Jn.suiaiict ’’ under the s«iid cieciif, either i,e)l,'Lif 4 * or cevtilicates ol such 
msuraiie e. * 

3. 'Jhe undei signed a,ssumc all risks of acts eif n.sers of said credits who »rc hereby’ 
accepted as flie agents of the undersignt-d, together with all responsibility' tor the character, 
kind, eiuahty, ejuanlity, delivery or exi.ste-nce- of the men liandisc purporting to be repre- 

, senicd by any dc>cuincnts and,or femViny dilferenee in elftiracter, «|uality, e|uaiitity, of iiiei- 
chandise .shipped undei* this credit freun that e.xj>re’Sse’d in' anj< inw.icc iicccy’iijraiiyiiig any 
of said ell aft, anel;or for the valjflity, genuine ne.s.s, i,uflR. ii ncy. form eir coriectioii of any' elocu- 
ments, even if such documents should in fac\, prove to be in any respects, incorrect, defec¬ 
tive-, incgulnr, fraudulent or fejrge'el, and,e»r for the time;, yilace, manner eir eirder in which 
shipment is made; and,e*r for pavtial or incomplete shipment anel/ejr failure, eir oinissieiu to 
ship f ny e.r all of the merchandise, iefe.‘rreel fo in the ere dit, an*!,'or for the; character, ade¬ 
quacy', validity or genuineness of any insuraiice, eir jjohey or certificate of insutance or the 
se)lvcWy*eir responsibility' of any insurer, or any other lisk connected wilh insurance and/or 
for any delay, default, fraud or deviation from iii.structions of the shipjier c*r any one else in 
connectie^n with said nierihanehse or the .shipfung eir otlier eiocuments with respect thereto, 
and/or feir delay m arrival or failure to arrive' e'lther ejf the meichaiidise o^ of any of the said 
documents, anel/or feir any breae h of contract lietween the shippers or -wndors and the under- 
signeel, and the undersigned v\ill heild you harmless from all loss eir elamage in respeejt of A±iy 
such 11 alters anel Irom any' and all elamage- anel leiss, whatsoever suflejri el by you by reason 
of any anel all actiem taken by y ou or your said Braiv.h in goeiel faith, in furtherance of your 
alxwerequest or due to erreirs, emii.ssieins, interruptions or elelays in transmission or delivery 
tif any and all inessAge.s, by mail, cable, telegrajih or wireless, whether or not the same be 
in cypher. • ♦ 

4 . The umlersigned agree to cause to be procured promptly th^ liccessaly impeirt and 
exfiort e r other Jicensc-s lor the said merchandise, ami will keep the same adequately 
ceiveigd by pejicies or certificate^ of insurance to you ?ir mal'ing the loss al or adjustment, 
if any, ]>afaL]e to yoij, at your bption. 
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FORM No, 52—coMcZwtfcrf, 

• • * * • 

5., And the undersigned agree to give you on demand any further or other security 

you may require, and further agree that any sind all other funds, credos, instruments 
Ijropprty jujkI, securities and proceeds thereof including also any and all collection items, 
and procords thereof nftw or hereafter handed to you or for any purj^sc left in your pos- • 
session Ijy the undersigned or for their accoflnt or at th(‘ir disix)sal, or in transit to or from 
yon by mail oiPcarrier, for any of the said purposes, arc*hereby marie security for this obli¬ 
gation, an<l also for any and aH other obligations and/or liabilities, absolute or contingent, 
due or not due, which are or at any time be owing by the undersigned to you and may 
he held or disposed of as you may see fit, and applied touartl payment of any and all such 
ob]i{fati«.is and liabilities, all of which hi IJie event of default by the untlersigncd in any part 
thereof, or of bankruptcy or insolvency, receivership or general assi^iment of the under¬ 
signed, shall subject to your option forthwith become due and payable and the undersigned 
hereby authorize you, if aiiy obligation covered by this instrument or any othtr indebted¬ 
ness due from the undersigned toiyoii, shall not be pnnetnally mot forthwith without fur¬ 
ther demand or notice or advertisement of any kind, all of which are hereby expressly 
waived, to sell or otherwise, dispose of the whole or any part of said funds, credits, instru¬ 
ments, property and securities, arrived and/cir to a*rivc at any broker’s exchange or by pub¬ 
lic or private sale or other wise, at your option, with ])crmission y'oursclvcs to become the 
piirchc^erg in whole or in [Tart, without accountability save for tiic purchase price and/or 
liabilities of the undersigned to you however arising.* 

•6. The receipt by you at any time of other collateral of whatsoever natqrc, shall not 
be deemed a waiver of any of your rights or ^wers relating tft any collateral which you 
may hold at the time of receipt. • ■ 

7. *rhis obligation is to continue in fo^e notwithstanding any change in membership 
of any partnership of the undersigned, wlieuier ari.siiig from llie death or retirement of one 
or more new partners or the accession of one eir more n%w partners. 

• 8. Ihis letter of credit can be rcvticcd qr alft-rcd only jvith the consent of all parties 
interested. • 

9 That whenever shipments are made to other ]t)rts than Bombay, wc shall retire 
the bills on or before the ajiproximate date of arrival of th(' carrying vessel at destftiation. 

10. The above credit c.xpires oti..by which date sffqiments 

which are heroin speciliod are to have been coinjileted, but this engagement applies to all 
bills purchased not later than. ** 

9 . 

^SiffnatHye. 

A'o/j.—‘If any spcciAl document foutsidc of what is usually termed shipping dpeu- 
nient) is reepnred such as lie.ilth, inspettion or nnaly.sis certhic^tc, or any 
special or unusual kind or class of insurances, such document should always 
llx' • 


• • 

FORM*No. S3 

• ^ 

Specimen Form okCreoic I^eport. 


Copy tc):— 
Credit Keport. 

No..*. 

• • 

Give Details of 
Credit Approved 


Xame. 

Address. 

• .... 

VVe have approved the following credit within our discretionary limits. 

Inter? St .Comm isskni. 


When due*for revision 
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FOi^M NO. 63—cj>Hlinucd 


* s tlio applicant an individual Trading 
Concern,’ partnership or Joint Stock 
Company ? 

When established *' .. .. .. ■ 

1 

« .1 

« 

Name of the applicant ’ 

^If the applic.int is .1 partnership ;iivc 
the names of all the p.irtners, and if a 
joint Stock Company, the names of As 
otticers). 


Has the applicant any outside means inde¬ 
pendent of lus business ’.. 

(Similarly information must bo suj)- 
pihed with respect to the individual ]>art- 
ners ol a Partnership or the OJlicers of a 
Joint Stock Company^. c ' 


If tlie application is supported by a Kiirantee, 1 
«tve the name, occupation and means of 
the suaraiitor or guarantors ’ . . . 

•' 

1 

« 1 

Have you any knowledge of'the h.abits of tfie • 
applicant '. . . . . . . . .. 

Wha^ IS his business repfitation '( .. .. 1 

\Miat is his business alnhty• .. .. 

^Similar iiiformatioii m/\st be supplied 
with respeft to the mdiMdual nartners of 
a Partiiers\i,'p or the Ullicers’of a Joint 
Stock Company,'. * 

• 

! . 

i 

1 ..... 

Ilhve yoi^ gauged the progre.ss of (he busi¬ 
ness ? • .. 

Is there a fall from last vear or growth ? 
i If a fall, what clo you attribute it to*'' 

If an abnormal growth, Vlmt is your estimate 
of a chance of a set-back ^sefore the cre¬ 
dit becomes due ?.. .. .. 


Name the goods or commoilitieb in which the 
.ip'pli^aiit IS interest'-d ? . . 
wfiat IS his mam line ■' 

• 

What is the condition of the business gcnc- 
* rally m the line in which the applicant 
mainly deals 

Can you sa\ from your book.s that there is 
ail improvi-mi nt in the general business 
^ in the line ovi-r, last year'’ .. 

In what months particid nly does the busi¬ 
ness in the line get I'l isl; i 

• 



I Atiswors^to gu.jstioMs niii->t Ijc fuil and complete?. * Mere 'ves’ or 'nu’ lire no 


answiT-s 
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FORM No. S3 —continued 


Is the applicant interested in any subsidiary 
concMn ? 

%What dpes It deal in i 

, Have you obtained any knowledge of *118 
fiAancia^ position ? 


Why docs the applicant want this loan ? 
When^ind how is it to be repaid ? ?. 

From what source is it to be repaid ? f. 


Has the applicant bec» alreadjf allowed any 
credit ? (State tKte extent and include 
here any contracts for foreign exchange 
bought and sold for future delivery). 

When is it due to be repaid ?. . 


WJiat is at the moment tin- total liability o(^ 
the applicant to the Bank ^ 

(Here must be incliide<l tlfe .'imount 
of jjills drawn on the Bank; the amount 
of bills discounted with*tin: Hank And 
• the amount of any foreign exchange, 
contracts, etc.) 

What .securities docs the Himk hokl .•. 


Wliat is the average amount of bills which 
the applicant dians, say in a month ?. . 

Are all the bills discounted with you met 
regularly at uiatmity ^ . 

Wdiat is the average amount of bills which 
the applicant aMep^s.^say in a'lnonth ■' 
Hoes the applicant promptly pay for all the 
biys arccepted paysfble at the Bank ? 


Does the applicant promjlll5' supply any 
niafgii^ when •«quifed to do ? 

Wasw the applicant at any time*grjmted a 
loan for which the Bank did not hf^d 
any security ? . . . ^ 

A\ as it promptly paid i .. . * 

When did the applicMit last hold a clear 
credit balance with the Bank and for 
how long } 


Is the applicant in any way indirectly liable 
to the Bank * 

If ](5ps, how and for how much ? 


What is the average Ixilatice of the api»li- 
cant in Current Account ? 


Wliat is the valii^ of the security olfjred for 
the presgut application ? • • 

Do you i!t:rtify the value { .. 
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_____ 


Has the applicant been granted any credits 
by nthcr Lanks ?.. 

• 

< 

^ * 

Have you interviewed the applicant ? 

Did you have any interviews with, his cre¬ 
ditors ? .. 

Did you clieck and verify his statements by 
oiitsule infonnation ) 

(Say yes or 7io and append to thiff 
report a complete report of all the par¬ 
ticulars of your in<]uiry). 


Was the applicant a customer of another 1 
Bank ? If so, which ? .. . . . . | 

Why does he want to transfer the account to 
this Bank ? . 

< 

1 

t 

Was the applicant at any' time insoh ent ^. 
Did he at any time compound or compro¬ 
mise with his creditors ’.. 

\ 

What is the value of the applicant’s account 
to the Bank ? . . , 



< 

C.eneral Kemarks. 

A 

»-! 

- 

• 

• 55 

• 

• 

« 

edit Committee (if am). 




Note :—In order to cxpexlitc action on an application 
^ it is rcfjucsted that this report should lx: 

« supplied complete, made in clear and concise 

terms Hfc of technical language should be 
avoided as far as possible. 

^ Ihcre must be attached hereto full particulars 

o of interiieus, with the applicant, crtditois 

" of the applicant and ,any outside parties 

with v hom the applicant has had business 
3 relations. 

Additional information in (Icncral remarks 
f; should include besides the applicant’s 

S rejSuted worth, any safe custody deposits, 

etc. held on behalf of the applicant. 

, , Further purticulars will be given by letter. 

• • 
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FORM No. 5# 

t 

Promoting Bank Personnibl. 


Pleas^ complete and return to the Personnel Department. 


PERSONAL REPORT. 

o 


ate. 


Name.^ ....'.^.i 


Position or nature of work. 


1 

□ Enthusiastic # 

• 

□ Interested 

□ Lacks Interest 


Worker 



2 . 

□ Very Tactful 

□ Average Degree 

P Lacks Tact 

3. 

□ Very Courteous ■ 

□ Average Degree 

□ Rude 

4. 

6 Self Confident 

□ Imirly so 

□ Lacks Confidence 

• 

• 


tD Over Confident 

5. 

□ Exceptionally 

□ Ordinarily ro 

□ ^low 


Rapid 

• 


6 . 

□* Exceptionally 

Ordinarily so 

□ Inaccurate 

• 

Accurate 



7. 

□ Exceptional 

□ Ordinary 

□ Lacking in Aptitude 

• 

Aptitude 

■ • • 

• 

8 . 

□ Very Pleasing 

D Good 

□ Unattractive. 


Personality 


• 

9. 

□ Very Thorough 

□ Fair 

n Careless 


Workman 

• 


10 . 

□ Gives I'.xcellout 

□ Satisfactory 

□ Antagonistic 


Co-operation 


• 

11 . 

□ Unusjial TntlBl- * 

□ Gobd 

□ Lafiking 


tive 


• 

12 . 

HP Marked J*'xccu- 

□ Fair Amount 

□ No Evidence 


tiv» Ability 


• 



* SiDiiuiaryf 


•13. , 

, □ Exceptionally 
Fine Aptitude 

□ Satisfactory 

• 

• • 

□ Unsatisfactory 

14. 

□ Exceptional 

,□ Average Workman 

□ Poor Workman 


Workman 

• • 



Department Head’s 

Remarks. 

• • 

• 

• 


• 

• 


• 

• 

The Division Head is to Approve the above 


ratings or make any necessary re\^ions in 


them 

in 

• 

• Department H^d. 


• n 

• 

"■ ~ '-9 - 



•American meaSda of Recruiting. Trafbing and Promoting 
Mournal of tin lAltitute of Bankers" ,May, 1922. 


Bank Personnel* by L. Lo M* Mouty.— 
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FORM ^ No. S4 — concluded. 

Report by Division IIead. 

1. (loni'iMl Remarks iiicliiilin!! mention of .inv outstantlinii s>ooil or bad qualities. 


2. Aiiv suaisfcstiows ro.si.irdin" Promotiorfi Transfer, etc .. 



Tnform.ation to keep Records tip to date. 

i 

Is Rmployce iiuvried ' . 

Children ’... 

C'thcr Pepctiilents ..'. 

1. t'lV.Tec t .Vddress ’ . ... 

Rosih'ii'' r. Ii'ii’io’ie N’lrnb-^r '... 

If Kmp].->vi’e Ii ts no R'-si Par.' relephonq Vii nb^r, i; there anv nearby Tel .'phono 
wljirh Coni 1 lie used in .in enT’rc'cnev ’. 


- Divisutu llcd'l. 

t 

The deerrees of efficiency indicated .ire mcrciv ti'^lfe 1 TIi;' s piarci are used for the 
purpose of placm" the tick m:irl»*s ' ' 

“Of courre no two departmental he ids interpret the s.ame de.airees of efficiency 

alike..< .. . .Tlu' head of the .Administration Department, 

however, gets to know which heads of department-* t.ike .a lib'r.aW,-vicw of degrees of 
efficiency and which are more sparing in their re :o'nmen'.lations. fn' interpreting 
reports and comparing them with report.•^ from other depirtmcnlsi he shades his opinion 
and allows f»s' individual bias.” 


FORM No. 55 . ' , , 

A f.IsT OE PRINCIPVL ROOKS OF VccOUN F ITSEO'.V \ llvMK IV liVOLWO."* 


r. Cash Section. 

(a) Com, Notes and (ffieques. 

^ (1) , Cash Book. 

This is al-.) callerl the Counter C.ish Bo»k, roller’s Cash Buk, Specie 
I Book, Received and Paul Cash Book. 

When two sets of Cashiers are employed for receiving an 1, paying, their 
• books ar.; soinclimcs i:alle'l Receiving (Cashier’s B Dk), an I Paying 

(Cashier’s) Book. 

h) .Analysis of Qiin and Notes. • 

(2) Coin ^Jalance Book. 

'3) Bank Note Register, or Cril ls mill’s Book. 

(•I) Cash Balance Book, Cash Sum naVy Book, or. Money Book. • 

__ « - —- - 

' Bank Organisation, mana-iement and Accouats by f. F. Davia. ^ 

* * • « 
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FORM No. 55— c<mclude<l. 

(c) Ana^ sis of Cl^cqjies. ^ 

(5) Waste liook, or Remittance liook. 

This is sometimes divided into two books, the Received Waste Book 
* and the Paid Waste Book, which are also called Aie Received 
> Da>*Book and the Paid Day Book. 

(6^ Clearing Book. 

(7) Clearing Balajicc Book. 

• (8) Suspense Account. 

II. Bills Section. 

Bills Discounted. * 

(1) * Bill Register. 

This is aalso called Bills Discountctl Book, Bills Received Book, 
Discount Rcgi^^ter, Discount Cash Book. 

<2) Bill Dirjy. 

This is also called Bill Journal, or Daily J.ist. 

(3) Bill T.edger, or Discount Ledgert 

(4) Acceptor'* Ledger. 

(5) Bills Remitted Register (or Book). 

(6) ®vcrdue Bills. 

This is also calleil Past Due Bills, Protesteft Bills, Retnrnerl Fills, 

(7) Foreign Bills. * • 

( 5 ) Bills for Collection. • 

(8) Short Bills, Bills Lodged or Bills Depositc 1. 


HI. 

Loans Section, 

• 

(1) 

l.o,in UegistcT. 


(2) 

I.oau hedger. 

IV. 

Securities Section. 


Security Regi.stcr. 

V. 

Acceptances Section. 


(1) 

Diafts Advi.si-d Register 


(2) 

Accc'jitance Register. 



Acc-t»^4ance T.edger. , 

VI. 

Transfer 

Creilits Section. 


. -a? 

Drafts. • 


(2) Letters o[ Credit. 

(3f Circular Notes. 

V^II. Current Accounts Scfftkm. 

* D) Cur-«nt .^cco’imt Ledger or Customer’s Lodg«r. • 

(2) C.urrent Account Kegkbter, Check Letlgey or Sectional (fash Book. 

(3) I’ass Books. • 

VIII. Deposit Accounts Section. ^ 

(1) Deposit Receipt Register. 

(2) Deposit? Account Ledger. • 

IX. Head Oihee and Inter-Branch Accounts. 

Daily State. 

X. Profit and I oss Section. 

Credit and Debit Accounts. 

XJ. Day J3oi>k, Journal, or Gnicral Cash Book. 

XII. GencralJ^dger. 

XIII. Balance and Closing l^ntries. 

XIV. Branch Returns. 
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FORM No. 56 

Safr Deposit Department. 


. Bank 


CondUions. 

1. Tho Safe Deposit Vault wll remain open from 9 a m. to 6 p.m. on week days, 9 a.m. 
to 5 p M. on Salurdavs, 10 a.m. to 12 Noon on Bank Holidays except Sundays. 

2. .Ml rentals are, 4 '>ayaMe strictly in adviuice anct tlie Bank reserves the right o’ refusing 
access to the T,ocker m the event of the rental not being paid when due whether the 
same is demanded or not. 

3. The Hirer shall have no right of property in the Locker but only an exclusive right 
of user thereof and access thereto during the period of this agreement and in accord¬ 
ance therewith. The Hirer shall not assign or sub-let the l^ocker, or any part of it, 
nor permit it to lx? used for any purpose other than for the dejwsit of documents, 
jewellery or other valuables nor shall the Hirer use the Locker for the dejwsit of any 
property of an explosive destructive nature. 

4. .Ml propertv is reccive<l and held by the Safe Deposit Department of tlie Bant subject 
to a general lien for a It monies due from the Hirer with power to sell such property or 
part fliereof in satia'action of monic'- due but not paid. 

.*?. Either party may terminate the .Agreement on giving to the other seven days’ previous 
notice in writing prior to the date on which the agreed period of hiring terminates of 
such intention and the keys of the 1/ick'r shall in such ca.se be delivered by the Hirer 
to the Bank at noon on the day of the termination of the hiring. 

6 . If no siu h notice as aforesaid .shall have lx?en given the hiring of tlio Locker shall be 
considered renewed after the date of det«.rminatior but this condition is tvdhout 
prejudice to the rights of the Bank accrued in the meantime. 

7 Without prejudice to any other remedies which the Bank may hav'e against the Hirer 
all rights to the us<‘ of the T.ockcr .shall at the option of the Bank be forfeited upon 
iKui-payincnt of the renlijji whether the same shall be demanded or not, or upon breach 
of any of the conditions hereof by the Hirer and the Bank shall be at liberty to break 
open the Locker and citluT Co forward (by J’arcels Post (U‘ other reasonable means 
and at the Hirer’s risk) the c intents of the Locker to the Hirer at his registered 
address or may retain and keep the said contents in such otl/«'f Locker or place as i«- 
may thftik fit, at a rental of double the amount of Che rental hereby agreed to be 
charpd. ' 

5. If the key or keys of the Locker be lost by the Hirer, the Safe Deixjsit Department 
of the Bank should be notified without delay. All charges for opcjning the Locker, 
replacing the lost key or keys, a'..d for changing the'’a..k shall be payable by the Hircrt 

9. All repairs required to be done to the Locker, lock dr keys .sC.all lie dpne exclusively 
by workmen appointed by the Bank. 

10. The Safe Deposit Department of the Bank should be notified of any change of ad¬ 
dress of the Hirer and any notice or communication sent liy jxist to the registered 
address of the Hirer shall be considered to have lx:cn duly served. 

11. h'or reasons of grave or urgent ncccssiiy the Bank reserves the right of closing the 

. Safe. Deposit Department lor such period as it may consider necessary. The Bank 

also reserves the right of making changes in the oixjning and clo.sing hours of the 
Department without any previous intimation. 

12. Hirers are warned to keep the keys of their Lockers in a place of Mafety, not to divulge 
the number of their Lockers and their Pass words (if any given) iind not to ddiver 
their keys to any person other than their duly authorised agent. 

13. It is hereby agreed that the relation of the Hirer and the Bank jn this connection is 
that of a Licensor and I.iccnsce and not that of a banker and customer, 

14. The Hirer agre^ to abide by such rules and regulations as the Safe Deposit Depart- 

* ment of the Bank may from time to time adopt. 
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Safr Deposit Department. 


. Bank 


CondUions. 

1. Tho Safe Deposit Vault wll remain open from 9 a m. to 6 p.m. on week days, 9 a.m. 
to 5 p M. on Salurdavs, 10 a.m. to 12 Noon on Bank Holidays except Sundays. 

2. .Ml rentals are, 4 '>ayaMe strictly in adviuice anct tlie Bank reserves the right o’ refusing 
access to the T,ocker m the event of the rental not being paid when due whether the 
same is demanded or not. 

3. The Hirer shall have no right of property in the Locker but only an exclusive right 
of user thereof and access thereto during the period of this agreement and in accord¬ 
ance therewith. The Hirer shall not assign or sub-let the l^ocker, or any part of it, 
nor permit it to lx? used for any purpose other than for the dejwsit of documents, 
jewellery or other valuables nor shall the Hirer use the Locker for the dejwsit of any 
property of an explosive destructive nature. 

4. .Ml propertv is reccive<l and held by the Safe Deposit Department of tlie Bant subject 
to a general lien for a It monies due from the Hirer with power to sell such property or 
part fliereof in satia'action of monic'- due but not paid. 

.*?. Either party may terminate the .Agreement on giving to the other seven days’ previous 
notice in writing prior to the date on which the agreed period of hiring terminates of 
such intention and the keys of the 1/ick'r shall in such ca.se be delivered by the Hirer 
to the Bank at noon on the day of the termination of the hiring. 

6 . If no siu h notice as aforesaid .shall have lx?en given the hiring of tlio Locker shall be 
considered renewed after the date of det«.rminatior but this condition is tvdhout 
prejudice to the rights of the Bank accrued in the meantime. 

7 Without prejudice to any other remedies which the Bank may hav'e against the Hirer 
all rights to the us<‘ of the T.ockcr .shall at the option of the Bank be forfeited upon 
iKui-payincnt of the renlijji whether the same shall be demanded or not, or upon breach 
of any of the conditions hereof by the Hirer and the Bank shall be at liberty to break 
open the Locker and citluT Co forward (by J’arcels Post (U‘ other reasonable means 
and at the Hirer’s risk) the c intents of the Locker to the Hirer at his registered 
address or may retain and keep the said contents in such otl/«'f Locker or place as i«- 
may thftik fit, at a rental of double the amount of Che rental hereby agreed to be 
charpd. ' 

5. If the key or keys of the Locker be lost by the Hirer, the Safe Deixjsit Department 
of the Bank should be notified without delay. All charges for opcjning the Locker, 
replacing the lost key or keys, a'..d for changing the'’a..k shall be payable by the Hircrt 

9. All repairs required to be done to the Locker, lock dr keys .sC.all lie dpne exclusively 
by workmen appointed by the Bank. 

10. The Safe Deposit Department of the Bank should be notified of any change of ad¬ 
dress of the Hirer and any notice or communication sent liy jxist to the registered 
address of the Hirer shall be considered to have lx:cn duly served. 

11. h'or reasons of grave or urgent ncccssiiy the Bank reserves the right of closing the 

. Safe. Deposit Department lor such period as it may consider necessary. The Bank 

also reserves the right of making changes in the oixjning and clo.sing hours of the 
Department without any previous intimation. 

12. Hirers are warned to keep the keys of their Lockers in a place of Mafety, not to divulge 
the number of their Lockers and their Pass words (if any given) iind not to ddiver 
their keys to any person other than their duly authorised agent. 

13. It is hereby agreed that the relation of the Hirer and the Bank jn this connection is 
that of a Licensor and I.iccnsce and not that of a banker and customer, 

14. The Hirer agre^ to abide by such rules and regulations as the Safe Deposit Depart- 

* ment of the Bank may from time to time adopt. 
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NCCOTIABLE INSTRUMP:NTS ACT, 1881 

(ACT No. XXVI OF 1881.) 


An Act to definejund amend the law relating to Promissory Notes, 
Bills of Exchange and Cheques. 


• [9/7» Deccmbev, 1881] 

^ [As fnodificcl np to the 81st December, 19^1], 

Preamble. —Whcrc.'is it is cxpccli?iit to clclineand amend the l.ivv relating to promis¬ 
sory iy3tcs, bills ol tjxchangc and cheques; It is hereby enacted as follows :— 


CHAPTER I. 

P^^ELI^fINARY. 

1. Short title, extent and commencement. —Tin? Art may be called the Negoti¬ 
able Instruments Act, 1881: , • , • • 

It extends to the whole of Hwtish India ; but nothing herein contained atlccts the 
Indian Raper Currency Act, 1871, section 21, or altects'any looul usage relating to any 
instrument in an oriental language : i’rovided that such usages may be excluded b^ any 
words in the body of the instrument ^Khich indic.ate^an intemtion that the legal relations 
of the parties thereto shall be governed by this Act; and it sfiall come into force on the first 
day of March, 1882. • • 

Vur tlic Stiiteiiiont of Oljicct!. and Bcaf.oni<, see (Jazottc of ImWi, ]S7fl, p. ]S3fl; for tlic Bcppifr. of tlie Sclrct 
Honnnittce, M-e ibid..^1877, .321 ; 1S73, i't? V, p. 1 1 .j; 1379, l>t. V, f). 7.3 ; 1831, Pt. V. p. 35 ; for disrwslons 

in (louiii'il, si't' ibid., 1370, Sniiidomcn^*, p. 1081, and lldd., 1331, SiipplrniMit, p. 1-109. 'I’his Afrti.as born declared 
in force in lTjji>ci«llurma gcnciiilfl' (cxcci't tbc 3bau States) by the lUniiui I.ai\a Act, 1393 (XJII of 1898), b. 4.(1) 
niid Sell. I; and in Dritisli halncliislAn l>y s. 3 of the British Baluchistan Laws Begulation, 1913 ^11 Sf 1913). The 
Act was extended to and is in force in Bcrar, by the. Bcrar Laws Act (It^of 19-11). 

For suini'iary procedure on uoaoti^’* in-truments, see the •ode of Civil Proccduic, 1908 (Act V of 1908( 
Sch.l. Order* XXXVIT. • • - • • • * 

As ti^tlie Indmn Paper Currency Act, 1874, sc^ now the llcserrc Bunk of India Act, 1934 (T1 of 1934). 

• 

2. [Repeal oj cnaclmenls\. Repealed by the Repealing and Amending Act, 1891 (VII 
of 1891). 

3. Meaning of “Banker” and “Notary public”.—In this Act— 

‘'biinkcr” includes .also persons or .a corjioration or company acting as bankers : and 
"notary public” includes also any person appointed by the LCcntral tioverhmcntj to 
perform the functions of a notary public under this Act. 

•• Central Qoveimncut” was substituted for “ Local (lovcinincnt ” by the Oovcininent of India (Adaptation 
ii ladlan Laws) Ordc^, 193,7. “ Local Oovernmont" hud been substituted for tlie words " Covniior licncial in 

Council ”»by s. 2 and Sch. Pt. 1 of the Decentralization Act, 1914 (IV of 1914). * 
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CHAPTER, IT. 


Of Notes, Biixs and Cheques. 

4. “Promissory note” —A "promissory note’’ is an instrument in, writing (not 
bemg a b:ink-notc or a currency-note) containing an unconditional undc.taking, signed 
by the maker, to'pay a certain sum of money only to or to the Order of, a cc,.taiii person, 
of to the bearer of the instrument. 

« t 

Illuslrations. 


A signs instruments in the following terms; 

(a) "I promise to pay B or order Ks. 500.” 

{b) "I acknowledge myself to be indebted to B in Rs. 1,000, to be paid on demand, 
for value received.” 

(c) "Mr. B, I. O. U. Rs. 1,000.” 

(rf) ’T’promise to pay B Rs. 500 and all othcr’sums wb'ch shall be due to him.’’ 
(f) “I promise to pay B Rs. 500, first deducting thereout any money which he 
maj’ owe me.” 


(/) "T promise to pay B Rs. 500 se\en da\s after my marriage with C.” 

(.7) "I promise to pay B !<•=. 500 on D’s death, pro\idcd D leaves me ynough to 
pay that sum.” 

(h) ',‘1 promise to pay B Ks. 500 and to deliver to him my.black horse on Ist 

January next.” 

The instruments respecti\ el V marked {a) and (t) are promis.=oiy notes. 'I he instiii- 
ment.s respectively marked (c), (rf), (r), {J ), (g) and (//) are not piomissorj- note's. 

S. “Bill of exchange"—A "bill of exchange” is an instrument in writing contain¬ 
ing an unconditional order, signed by the maker, directing a certain person to pay a certain 
'■urn of mon<’v only to, or tothe order t‘f. a certaihi person or to the bearer of the instrument. 

promise or order'to pay is not "conditional,” witliin the meaning ol this section 
and .section 4, by reason of the Mine forp<aynicnt olt/ie amount or any instalment thereof 
being expressed to be on the lapse of a certain period .after the occurrence of a specified 
event, which, according to the ordinary c.xpcctajlion of mankind, is eertaiii to happen, 
although the time of its hapjiening may be uncertain. 

The Slim pavable may be “ccltain”, within the meaning of this section and section 4t 
although It includes future interest’or is payable at an indicated rate of exchange, or is 
r.ccordin,g to the course of exchange, and although the instrunic**'! provides that, on de¬ 
fault of payiiient of an instalment, the balance unpaid shrill become due. 

ThCjOcrson to whom it is clear that direction is gi\ cii or Ih.it payiiieni is to be made 
may be a ‘‘evrtain person,” within the meaning of this section mid scct'on 4, although he 
is mis-ncamed or designated hy-ilcscription onlv. 


6 . “Cheque”.—pA ‘‘chef|ue” is a hill of exchange drawn on a specified banker and 
not e.xpresscd to be pay.ablo otlicrwise than on denland, 

7. “Drawer”; “Drawee”; “Acceptor’^; “Acceptor for honour”; “Payee".— 

The maker of a bill of exchange or cheque is called the “drawer”, the person therebj' 
directed to pay is called the “drawee.” 


Wlien in tlic bill or in any indor.semen-t thereon the name of any person is given in 
addition to the drawee to be resorted to in case of need, such person is called a “drawee 
irf case ol need.” 


Aftfjr the drawee of a bill Jias signed his a.ssent upon the bill, or, it there are more 
parts thereof than one, upon one of such p.irts, and dcJivercd the same or given notice of 
such signing to the holder or to some person on his behalf, he is callcf> the "acceptor.” 

[When a bill of exchange h.is been noted or protested for non-acceplanc- or for 
better security] and any person accepts it ‘ntpra protext for honour of the drawer or of 
any one of tlie indorsers, such penson is called an "^icccptor for honour.” 

The pcr.son nanjed in the instrument, tp whom or to whose order the money is by the 
ihstrument directed to be paid, is called the ’'p.ajce.” 

The words in square brackuta were siiIiBtitntcd for tJu} word “When aceeptanro U refiiseu and the bill s 
protestedfor non-acccptaDuc,’' by a 2 of the Negotiable {untTiimi'nta 4ct, IMS (If of lUEb/. 

• 8. “Holder.” —The "holder” of a promissory note, bill of exchange or cheque 
means any pc«M>n entitle^ in his.own name to the Jiossefsion thereof>ancJ to receive or 
recover the amount df^o thereonirom the parties thereto. , , 
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Where the note, Iftlljor cheque is lost or destroyed*, its holder is the person so entitled 
at the time of such loss or destruction* 

9. Holder in *due course.”—" faolder in due course ” means any person who for 

consideration became the possessor of a promissory note, bill of exchange or cheque if 
pjjyable to bonder, • 

or the*payee or indAsee thereof , if [pays^lc to order], before the arnount mentioned in 
it becamo-'payalj^e, and without having sufficient cause to believe that any defect existed 
in the title of the person from whom he derived his title. 

Ths Wolds Id square brackets were substituted, for the words*" t>ayable to, or to the order of, a payee,” by 
8. 2 of the Ncgotlablo Instruments (Amendment) Act, 1919 (VlII of 1919). 

10. Payment in due course.”' —‘‘.Payment in due course” means payment in 
accordance with the appiircnt tenor of the mstjument in good faith and without negligence 
to any person in possession thereof under ciicumsiancos which do not afford a reasonable 
ground for believing that*he is not entitled to rcceno payment of the amount therein 

mentioned. • 

• 

11. " Inland instrument.” —A promissory note, bill of exchange or cheque, drawn 
or made in British India, and made payable in, or dr.iwn iii)on any person resident in, 
British India, shall be deemed to be an inland inst#ument. 

12. “ Foreign instrument. ”—Any such instrument not so ^drawn, made or made 
payable Shall be deemed to be a foreign instrument. 

* • 

18. “ Negotiable instrument.” —[(1) A ‘‘ negotiable instrument ” means a promissory 

note, bill of exchange or cheque iiayable cither to order or to beater. 

• 

Explaixaiwn (/).—A promissory note, bill of exchange or cheque is payable to order 
which is expressed to be so payable or whi«h is expressed to be payable to a particular 
pemon, and docs not contain words prohibiting transfer gr indicating an intention that it 
.shall not be transferable. 

• Rxplanaium (it).-—A promissory note, bill\>f exchange of cheque is payable to bearer 
wliieh is expressed to be so payabloor on which the only or last indorsement is an indorse¬ 
ment in blank. * • 

• 

Explayiation {in). —W'here a promissory note, bill of ^change or cheque, either ori¬ 
ginally or by indorsement, is expressed to be payable to t»e order of a &pccified*person, 
and not to him or Ins order, it is nevertheless payable tp him or his order jt his option.] 

[(2) A ni'gotiable instrument may be made payaiile to two or more fiayccs jointly, or 
ij. may be made payablf^ki the alternative to one of two, or one or sorfte of several payeeg.] 

Siib-Bcction (1) was substituteS b^s. 3 of the Negotiable Instruments (Amendment) Act, 1#19 (VIII of 1919). 
Sub-section (jp nvs added by s. l^of tlic Nepotiable Instruments (Amendment) Aet, lOl-l (V of 1914). 

14. Negotiation. —When a promissory note, bill of exchange or cheque.is transferred 

to any person, so as to constitute that person the holder thereof, the instrument is said to 
be negotiated. • • • ^ 

15. Indoiscmcnt.-^Wlfon the maker or holder of a ncgofiaBle instrument signs the 

same, otherwise than as such makcr,*foTifthe purpose of negotiation, on tl*e Ixick or face 
tliereof or on a slip of paper annexed thereto,*or so signs for the same purpose a stamped 
pai)er intended to be completed as,a negotiable instrument, he is said to indorse the same, 
and is called the "indorser.” * • 

16. Indorsement “ ift blank”, and ”tn full”, etc.— 1(1) If the indonser signs 
his name onlv, the indorsement is said to be "in blank”, and il he adds a direcliqn to yay 
the amount mentioned in the instrument to, or to the order of, a specified person, the 
iudor.sciuciit IS Aiid to be "in full”; and the person so specified is called the ‘‘mdorsee ” 
of the instrument.] 

• 

’[(‘2) The ]irovisi»)ns of this Act relating to a payee shall apply with the nccessawy 
modifications to an indorsee.] 

The fltrure and brackKs "(1)” were inserted and sub-hcction (2) added by s. 3 of the Negotiable Iiisirumenta 
(Amendment) Aci. 1914 (V of 3 914). ♦ 

17. Ambiguous instruments. —Whore ail inslrumt'nt may be (Tonstrued cither as»a 
promissory aotOiOT bill of exclumgc, the holder may at liis election treat it as either, and 
the instrumciit shal^be thenceforward trfiated accordingly. 

18. Where amount stated dlCferently in figures and words. —If the* amount uq^er- 
taken or ordcrcd.to be paid is^latbd differently in figures and in words^ thi^amount stated 
in words sha0 be the q^mount undertaken or ordered to paid.* 
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19. Instruments payable on demand. —A promissory note' or bill of exchange, in 
whicl) no lime for payment v? specified, and a chccjuc, arc payable on i^cmand. 

20. Inchoate stamped instruments. —^Where one person signs and delivers td, another 

a stamped in accordance with the law relating to negotiable inslramcnts then in 

lou'c m IhitH^h India, and either wliolly blank or having written thcreojinn incomptete 
negotiable instrunicnt, he thereby gives puma facie authority*to the holder thereoi to 
make or complete, as the case m.ay be, iipt/n it a negotiable instruinent,,{or any amount 
specified therein and not exceeding the amount covered by the stamp? The person so 
signing shall be liable upon such instrument, in the capacity in wliich he signed the salnc, 
to any holder, in due course for such amount: l’fo\ ided that no person other than a' holder 
m due course sliall rcco\cr from the person delivering the instrument anything in excess 
of the amount intended bv him to be paid thereunder. t 

21. " At sighi,” “ on presentment/^ “ after sight.” —In a promissory note or bill 

ol cxcliangc the expressions “ at sight ’’ and “ on pioscnlmcn^ ” mean on demand. The 
expression " after sight ’’ means, in a promissory note, after ])rcsenlment for sight, and, 
in a bill of txcliangc, after acceptance, or noting for*hon-acceptance, or protest for non- 
acceptance. * 

22. Maturity and days of gracc.-j-The maturiti of a promissory note or bill of ex¬ 
change is the date at wliicli it I,,11s due. 

I'ivery prollllSsOl^^note or bill of exchange winch is in'f ixprcssed to pavable on 
dem.ind. .it sighfor i«n jsesentnicyt is.u ni.ituuty vu the tiniil d.u .iftcr the day*on which 
it is cxpiLsseil to be p.iv.ibie. ^ 

23. Maturity of bil> oi note, payahid so many months after date or sight.—In c.il- 
ciilatMig the d.it*' .It wIhlIi .i proiiiis oin note yr bi*’l ot exch.ingc. in.ide ji.iv.ible a stated 
number of months alter date nr ,liter sight, or alter .i cert.iin event, is .it m.^tunty, the 
period stated sli.ill be lu ld to lerniin.ile (in ulie dav of tke month wliieh eorres|jonds with 
the d.iv on wha li tin' iii-lriimi’it is d.iiei!, or preseiiieil tor .u . epltince or sight, or nuted 
lor non-.icceptaiiee, or pretesicif for non acceptance, or the ineiit h;i]i])eus, or where the 
instrument is .a bill of exch.vige i'Vi(le*p.'ywble rt slated number of iiiuiitlis alter sigU*; amj 
has b< i n ac< eplcd fur InJhoiir, with the day on winch ij w.is su .m ejiled. If the month in 
which the pencil wouli^ terminate Iitis no coiiespundmg dav, the jicnod sh.ill be held to 
terniu’ate on the hist ,l.iv oi sijeh month. 


« • IJliistratiov^. 

{a) A in-gorfi.ihli-iiisli mnent, iViteil 2t)tli J.'imi.ii 1S7S, is nttide p.iv.ible .it one montli 
after date. The^m^triiment is at maturity on the third day after the 2Sih h'elini.iry, 1878. 

• (f<) A negotiable inslniim-nt. i:.ited 3(tth Aiiglnt, 1878. is.ni.Ve pavitble three montlw 

alur date 'Ihe instniiiieiu is at JiiaiiirHv tm the ilni 1 lee*niber, 1878 

■ (f) Ajpronns'uiy note or bill of fxih.mge, d.tti.l 81 ^t August, 1878, is'iinuic jiay.able 

time month»after li.Ue. The ins^nnucnt is .it maliinty on the 8rd llecwmber, 1878. 

24. Maturity of bill or nole^ pa);able so many day.s after date or sight.—In c.ih ulatmg 
•the date :it winch a iir^iniisscmy note ur bill of e’Xchtinge maiL: ji.av.iblii a cii^tiii number 

of days after (Jtite or .liter ^ight or .ifter a certain cv?nt is at matiifflv, the c>iy ol t lie date, 
or of presentnieiil for necept.'it'.e cjr s.glit, or o^^protc•st lor non-aeeC'pt:iU''e, or dii which 
the event happins, sl.tdl be c.xcludcd. * 

25. When day of maturity i,s a holiday.—Wbjii tin* d;iy cjn which a ]iri unis-cry ncite 
or bill of exchange is at m itiinty is .i public Imliday, the instrnnient shall be I’.ecnud to be 
due on the next preceding business d.iy. 

* ExpISnalioji -TJie expression “ j.ubhc holiday" n hides Sundays, Ntw Vc.ir's day, 
t hristmas day : if eitJicr of sui h days falls on a Sunday, the next following 'Mond.i v : Good 
I'rid.iy.; ifnd any oilier day declared Ijy the Central Government, by nuUliL.iliuii in the 
official Gazette, to I e :i public liolidtiy. , 

ivn.hlv ’'V,'*'PJ'l'Vd'‘>‘V.'itul to the (v.i)iini-sion(r in Himl hy I ho buvoinnicnk , f 
Jiomliay under ^ ol V. i \ of Usnii, see JVjiiihtiy fi.izf-tte. 1903, P.nit I, p. 4 19. • > 


26 . 


CHAFlIjK III. 

PariII s ro Notes, Bills ano Cheques. 
Capacity of parties.—Every person capable of oontractiqg. 


K-***-— poisim ea^iauie oi c'unrracrujs, accoi’ding to tlie 

lawJ:o wr'ch he Is subject, may bind hiinsclf and be bound by the makinir drawing ac* 
‘chc^^^* *■' apd negotiation of a iIr6mi%sory note, biU o’f^ exchange or 
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A minor may drav^, indorse, deliver and negotiate,such instrument so as to bind all 
parties except himself. * . ■ 

Nothyig hcrcir/coiiitaincfli shall be dteemed to empower a corporation to make, indorse 
or accept such instruments except in cases in which, under the law for the time being in 
force, they uj-c so empowered. , 

*^7.‘ Agency. —Kvery*person capiible of binding himself or of bein^ Ixmnd, as men¬ 
tioned in section^ 26, may so bind himself or Dc bound by a duly authorized ii^cnt acting 
in bis name. * 

^ • 

A general authority to transact business and to receive and discharge debts docs not 
confer upon an agent the power of accepting or indorsing bills of exchange so as to bind lus 
princip.aT. • * ^ 

An authority to draw bills of exchange docs not of itself import an authority to indor‘-c. 

28. Liability of agent signing.—yVn agent who signs Ins name to a x^romjssory note, 
bill of cxihaiige or chc<|iie J,\ithout indicating thereon that he signs as agent, or that he 
tiocs not inteiul tlienby to incur x)Crsoii.'d iesponsibibty, is liable personally on the fhstru- 
ment, except to those who induced him to sign u])on J;he belief tluit the jirincipal only would 
be held liable. 

■ « 

29. I.iiibility of legal representative signing.— A Icgj^ repjesentative of a 
•deceased person who signs his iiainc to',-, promissory nose, bill.ot exchange or cheque is 

liable pi'rsonally theseon unless lie cxx’ircssly limits his liability to the extent of the assets 
received by him as such. * * 

• 

30. Lijibility of drawer.—'I hc drawer of a bill of exchange or cheque is bound, in case 
ol dishonour bv thy drawee or acyeiitor tliere»f, to coinpensale tlie holder, provided due 
notittc ot dishonour has been given to, or reieivcd by, tlie^rawcr as liereinafler provided. 

• 31* Liability of drawee of cheque.—Tlic dtjawet of a cheque having sufficient funds 

ot the drawer in lus hands, luuxiprly .applicable to the x)a},inent ot sut-li cheque must pay the 
1 licque when duly rcquiri'd so to do, and, in delanlt ol suelBjiayraeqt, must compensate the 
ilrawcr for .iny loss or ilamage c.iuscd by such default. * a 

32. Liability of maker of note aifd acceptor of abilL—^n the absence of a cofitract 

to the contr.u> . the maker of a ]'>roniissory note and tlic^u;cei>tor beiore matur-ty of a bill 
ol exchange aic bound to xiay the amount thereof at maturity according to the apparent 
tenor of the note or accejy^aiu.e respectiv^ely, and the Acceptor of a biU of exchange at or 
after matnritv is bound tb jiay the amount thereof to the holder on demand. ^ “ 

In dcf.'jilT'ol siieli iiayiftent as aforesaid, sucli maker or acccxitor is bound to coinijeu- 
sate any x'artv to,thc note or bill for any lo.ss or damage sustained by him ai^d caused by 
sill h default * , • 

* # • 

33. Only drawee can acceptor except in need or for honour. —person 'except 
1 he draw ee ol a full of exidiaiige, or all qr some of several drawees,^ a person i^mcd therein 
as a draw*ee m ease of need, or an acceptof for Jionour, can l«nd himself by an acceptance. 

34. Acceptance by several drarwees not partners. —Where there arc several drawees 
ol a bill ot exchange wlio are not partners, each of them can .icccpt it for liimsclt, but none 
ol them can accept it for another without his aiilhority. 

* 35. Liability of indorser.- —In the absence' eifa contract to the contrary, whocvlJr 

indorses and ilelivers a negotiable iiislriiiiie'nt before maturity, wilhoiil. in such indorse¬ 
ment, expressly exehiding or making conditional liis own liability, is bound thereby to 
every subse<|iicnt Ixilder, in case of disboiiotir by the drawee, acceptor or m.ikor to coni- 
' pe'iy>atc ^iieh lioltlcr foi*any loss or d.amagc c.iuscd to him by such dishonour, provided-du» 
notice oltdishonour has been given to, or received by, such indorser as hereinafter provided. 

Every indorsor after dishonour is b.ablc as upon an instrument payable on demand. 

36. Liability of prior parties to holder iirdue course. —Every prior party to a ncgpj 

liable instruqjenb is liable tliercon to a holder in duo course until the instrument is duly 
satisfied. • , • 

• • 

37. Maker, drawer and acceptor principals.—The maker of a promissory notcnior 
cheque, the djawl-r of a bill c4 exiftiange until acccptaqpc, ani^tlie acceptor are, in the 
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absence of a cOTtract to the contiary, respectively liable theregn j-s principal debtors, and 
the other jiartics tlicreto arc liable thereon, as stircties for the maker, drawer or acceptor, 
as the ease may be. ^ . ' • , 

38. Prior party as principals in respect of subsequent parties.—As between the 

p-an tes so liSblc as sureties, eacli prior party is, in tlic absence of a confrac;,t 40 the contrary, 
also liable therein as a i)rincipal debtor in respect of each subsequent party., " ^ 

« 

^ lUitslraiion. 

A draws .a bill payable to hkj pwn order on li, who accepts. A afterwards .indorses 
tJie lidl to C, C to D, and i> to li. As l)ctw’ccn 1C and H, li is the principal debtor, anti 
A, C and D aie his sureties. As bt'twoen hC and A, A is Ihe princifial debtor, and C and D 
aie bis sureties. ^ As between 1C and C, C^is the principal debtor and D is his shrety. 

39. Suretyship.—When the holder of an accepted bill of exchange enters into any 
contract with the acceptor which, uiuler section 134 or 135 oftlie Indian Contract Act, 1872, 
would distli.irge the other jxirties, the holilcr may cx^irossly rtfserve liis right to charge tlic 
other, parlies, .lud in siith case they are not discharged. • 

40. Discharge of indorser’s liability.—^When the holder t>f a negotiable instrument, 
w-ithont the consent of the indor.ser, ilestroys or impairs the iiulor.scr’s remedy against a 
prior party, the indorser is dischaigcd from liability to thet^rolder to the same extent as if 
the instrument.had ft'cen p.\id at maturity. 

• f 

lllusirtilioti. 

. • 

A is the hold<T of a bill of exi hange ma^e pjyablo to the order of 13, which contain.^ 
the following indorseineiits 111 blank :— 

Lirst indorsement, “ 13 ” •’ 

Second indorsement. " l^Vter Williams.” 

Third indorsement," Wright A Co.” 

Fourth indoisemeut* “ John Kozapio.” * 

This bill A puts iq suit agarinst John Rozario anil strikes out, without John Rozario’s 
conaent, the indorscim nts by Fcter W illiams and Wright A Co. A is not entitled to recover 
anytl^uig from John Koz.irio, ^ 

41. Acceptor bound although indorsement forged.—.\n acceptor of .a bill of e.'^cliangc 
already indorsed is not relicvdl fiom liability bv reason that such indorsement is torged, if 
he knew or hail rcq'^on to believe tftc indorsemciU to bo forge.d wlien he accepted the bill.^ 

42. Acceptance of bill drawn in fictitious name.— \n .-u-reptor nf a bill of exchango 

drawn in a lietitious name .and p.iv.iblc to tlic ilr.uvi-r's uialef is uoi. lj\ leasyu tli.at such 
name is*l'ctUions, n licM'd from liabijitv to anv holder in due course claiming under an 
indorsement.by the same h.ui^ .Ts tin- drawer’s signature, and xmrporting to be made by 
the drawer. • , • 

* * • • * 

43. Ncsgotiablc instifument made, etc., without considerati^.—.\ nSgoti.ablc instru¬ 

ment made, drawn, acceptcclj indorsed or^tran Jferred without consideration, or for a con¬ 
sideration -which fails, creates no obligation of payment between the parties to tlic transac¬ 
tion. But if any such party has transfc'rred tly; instrument with or without indorsement 
to a holder for consideration, such holder, and every .subsequent holder deriving title from 
him, may rc-cover the amount due on such Instrument from tht transferor for eonsideralion 
qr any prior party thereto. ^ 

Exception I .—No party for whose accommodation a negotiable instrument has been 
made, efrawn, accepted or indorsed can, if he has paid the amount thereof, recover thereon 
such amount from any person who became a party to such instrument for his accommo- 
•dation. 

Exception II .—No party to the instrument who has induced any other party to nuke, 
draw, accept, indorse or transfer the same to him for a considcratioil which he has failed to 
pay or perform in full shall recover thereon an ambunt exceeding the value of the conside- 
^ranon (if any) -whith he has actually paidrjr performed. 

44. Partial ^sence or faUure of money-consideration.—When thq consideration for 
which a person signed a promissory note, bill of exchange or cheque consisted of money, 
and was oripnally absent in i>art or has subsequently failed in •part, the sum which a 
holder standmg in immediate relation with such sigpei is entitled to receive from i 3 
proportionately rdducedU 
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Explanation. ■—Tlip drawer of a bill of exchange stands in immediate relation with the 
acceptor. The maker of a promissory note, bill of exchange or cheque stands in immediate 
relation with the rayec and the indorser with his indorsee. ,Otlier signers may by agree¬ 
ment stand in irametliate relation witlf a holder. 

. ' Illustration. 

A dravfs a bill on E^for Rs. 500 payable to the order of A. 13 a(v:epts the bill, but 
subsequently dfshonours it by non-payment. * A sues 11 on the bill. B jirovcs that it was 
accepted for valifc as to Rs. 400, and as an accommodatioh to the plaintiff as to the residue. 
A can^only recover Rs. 400. ■ ^ ^ , 

45. Partial failure of consideration not consisting of money.—^Where a part of the 
*:onsidi)ration for which a person signecl a promissory note, bill t)f exchange or cheque, 
1 hough n&t consisting of money, is ascertainable in money without collateral enquiry, and 
there has been a ftiilurc of that ]Kirt, the sum wnich a holder standing itT immedhite relation 
with such signer is ciititlec^ to receive from him is proportionally reduced. 

[45-A. Holder’s right to duplicate of lost bill. —Where a bill of exchange Jias been lost 
before it is over-due the ji^rson who was the holder of it may apply to the drawer to give 
him another bill of the same tenor, giving security to the drawer, if rec^uired, to indemnify 
him against all persons whatever in case the bill .-jlleged to have been lost shall bo found 
again. 

If tl^e (Irawcr on request as aforesaid refuses to give such duplicg.te bill, he may be com¬ 
pelled to do so.] . , * 

TIfls section was insT^rteil by s. 3 of the Negotiable Instqiinruts Act, 1885 (ll^of 1885). 


CHAPTER IV. 

• • 

Of Negotiation. 

• • 

46. Delivery.—The making, acceptance or indorsement of a pro<hissory note, bill 

•il c.xchangc or chcquc*j^ completed by»delivery, actual or constructive. ^ 

As between parties stanefing in immediate relation delivt'ry to be cff<?ctual must be 
made by ^ie\iarty making, accepting or indorsing the instrument, or by a person author¬ 
ised by him in tjiat behalf. * , • 

As between such parties and any holder of the instrument other than a holder in due 
course, it may be shown that ftiS instrument wms efthverod conditionally or for^a special 
purpose only,#ind not ftir tftc purpose of transferring absolnteV idm property therein. * 

A promissory note, bill of cxchang/or cheque payab’# to bearer is negotiable by the 
delivery thereof. 

A promissory note, bill of cii'chang* or cheque payajilc to order is negotiable by the 
holder by indorsement anji delivery thereof.^ 

47. Negotiation by delivery.—Subject to the provisions of section 58, a promissory 
note, bill of exchange or cheque payable to bearer is negotiable by delivery theAof, • 

Exception. —A promissory note, bill of exchange or cheque delivered on condition that 
it is not to take effect except in a certain event is not negotiable (except in the hands of a 
hoklur for value ivitlmut notice of the condition) unless such event happens. 

• ^ Illustrations. 

{a) A, the holder of a ncgotiabli; instrument payable to bearer, delivers it to B’s agent 
to keep for B. The instrument has been negotiated. 

(6) A. the holder of a negotiable instrumOTt payable to bearer, Which is in the hand»of 
A’s banker,Vh6 is at the time the banker of B, directs the banker to transfer the instiument 
to B’s credit in th» Je.nker’s«.ccount wijh B. The banker does so, and accordingly now 
possesses the instrument as B’s agent. The instrument has been negotiated, and B has 
become the holcVer of it. * “ 
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48. Negotiation by indorsement.—Subject to the provisions gf section 58, a promis¬ 
sory note, bill of cxcbatigc or cbci^ic [payable to order], is negotiable by the holder by 
indbrscmciit and delivery thjTCof. • 

XlK' in Pnuaic I'nickcts wore Mil>.>-titutr(l for the uoitls'*" raynWe io tVr orilrt of a hpeclflcd vierson or to 

a siwiiloil I'l I'uii or order, "I'y s. I of the :X('>:otlal>le lii>fniiiieiits (Aiiieiulmeiit) Act. 1‘JIO (Vllf of lOlO). 

•19. ConVersion of indorsement in blank into indorsement in full.—holder g/ a 
negotiable in'^liuniint indorsed in blank may, without signing His own nami' by writing 
above the iiu’anser's signature a direction to jiay to any other person as indorsee, convert 
the indovi^cnu nt in id.tnk into an fndorsement in full; arid the holder docs not thereby incur 
the respoUMbvlity ol an indorser. * ^ ^ ^ 

50. Effect of indorsement.— J he indor.seineiit of .i negotiable instrument followcil 
by cU h\-er\ tiaiisti ito the mdorst-e the pioperly then-in with the right of further nego 
tialii ii , bur the indiii-.iintnt in.iy, by expryss won’ls, restra t or exclude such rigji’t, or may 
ine;i'l\- ( ii)i>.tuiue tfit' jiulorsce an ageni to indorse th.e instrninent, or to receive its contents 
for il I' iiiih'! - 1.1 Ol till some other specilied ]K‘rson. 

llliistialioi’s. 

« 

ll'sign-' il’e fiilhiwing indoisements on diltcinit negotiable instruments payable to 
bcnrtr :— , 

(a) ■■ r.'\- the iiiiiients to C only." 

(■') “ I'a V (' U r mf u^e 

I • 

1 ‘T'.iv C Ji'r order /’>r il- account ol 11.” 

I'l’) “'li e wulun mi'^l be medited to t ’’ 

lh(.-e n.loiMtri m- cxchuie ti e right of furtlier negotiation by C, 

(0 ‘'Pa\ C." 

ij) ‘‘I’.iy C value in .ucouiy* with the Oriental Bank.” 

(i) “I’a> th>' coinent.s to C. hi ingtiart of tU'- consideration in a certain deed of aj-sigr.^ 
inent 1 cnlt d b\ C l u l» le uiiloi-.ei riiul olhcrs.” ' ' 

Tlu'-e niilor'Ciiunts.do not ••xi hide the right of further negotiatioti by C. 

51. Who may negotiate.—1-'\ > \ -oU- m.xkf r, <lr.iw ct, payee or indor.see, or all of se\ e 
ral ]onr. in.h i i - di.iwi r-, I'ay. i < ijiiuloi^t« v, i,f,, lu-goti.'bii instriiimnt ina\ , if the re- 
got labil it 1 1 '■vi h iii-tnimcnt i'.‘ - i ■ i been rt .••tt ictiil or i xchuh d as imiitn lud in section 

5it, indor-e . nd'iii coii.iti tJji- s.iuu? 

► 

J:a/ if'i ni , —'\oiliing in 11ll- * ■ t oii in.ibhs.i inakn or tl^il-v er to indoi‘C or nc'go- 
tt.ite an in-tiiii! i III niih'-ihi ismlawlnl po—i-sioii oi is .Ini'tU f tlnreof; or enables ?i 

p.!\n;c_.i ii'i’i .i-L . io u;doi-e or iKgoii.’u-,i]i in-ti uim ill. iiidess Jii i-; hnldt r t hi reof. 

• 

• , UlU'-.Ulil'ih. 

• • 

\-bi!l'i' (''i.!.wn |.'.\,,b!i to [\ (’^nrdi r, A mdor^tsii to I!, tin indorsiinrnt not con- 
•t.nir.g',!' - i;.'- ''ll grd< r ” I 1 . 1 ii|iiu.ihni worils. B iiyi v m got late thi.-»iiistrument. 

32. tndoe-^cr who exclude- hi" o .vn liability or incikcs it conditional.—'I I;e iud(,tser of a 
I 1 goto i• , I 1 . 1.1 n , \ , b vord-mtlw indor.-i nil nl, i m liid. hi-i-wn liability 

tliriie, I. ■ 1>. -i.ili <i ihi 1 chi ol tl.i ini'.oi--i( in hium- tie aiuoniit dm; 

t • (.rern (Il , ■ 1 il I! ■ ■ ii t I ■ . o; i j. n ■ i .f j < i il o 1 i m ii't, .dthi ugh sni li c m nt may iievi r 
hepimi. 

Wjjerean ini'oi ir -o < v hid* - li. oiiiit and aftei w ards bi ci mi s the lioldir of tlie 
O' 'ininiLib, .'11 11 ,Il ii'afii.'ic iiiiloi -I . - .'ll li.ibli to hir, 

•• lil.r liatioi: -. 

(a) 1 hi; indor-Li oi.‘ m-goii.ibh m-timmnl sigm . hi-n.iiiie .idiling tlkj words—“ With- 

o«,l Ti .r-e.” < 

• « 

L’i • ’.Tj Hidor-eincnt he iin nr-, no liabililv. • 

ih] A IS the, pav ei‘.ind h.aldi r fd .i m erjti.ible insteunu nt. Kxi hiding j.ersonal liability 
bv an inrlor.ilnient ” without n i oin -e,’’ Jir li.insicrs tlic: instrurniiit to B, anil J5 indorses it 
tiaC, who indorses it to \ i- not only rciri-tateil iii his foi rncr rights, but has the rights 
of an indoi^ce aga’n. i Jl .iri l C. , , 

aS. Holder deriving title from holder in due course.—A liobler o,^ia negotiable instru- 
mei^ who denveff title from a liolder in due course has the rights thereon of.that holder in 
due course. 
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54. Instrument indorsed in blank.— Subject tg the provisions hereinafter contained 
as to crossed cheques, 'a negotiable instrument indorsed in blank is payable to the bearer 
thereof even alUiough ojiginally payable to order. • 

56. Conversion of indorsement in blank into indorsement in full. —If a negotiable ’ 
in&tn>mexit after having licen indorsed in blank is indorsed in full, the amsnnt of it cannot 
■be ciaimetPffom the imlorscr in full, except by the person tcj wl oin it has been indorsed hi. 
full, or by on.e who denves title through sufh person. • 

* / • 

56. Indorsement for part to sum due. —No writing on a n<>g(.ti.i,blc instrument is 

vali|l for tin; pniposc; of in gotiation if ^nch writing purports to tran.^ler only a part of the 
amount appearing to be dne on the instrument; but, where sucli amount has been partly 
paid, a note t<t that eltcet may be indorsed on the instrument, which may then be nego- 
ti.iteil ifcr the b.ilaiice. * 

• 

57. Ncgoliation by legal personal representative of deceased person. —The Ic.'ial 
representatue of ,t. dcecfisid person cannot negotiate by delivery only a promissory note, 
bill of exchange or cheqye p.ayabk; to order and indorsed by the deceased burf; not delivered, 

• 

58. Instrument unlawfully obtained.— When a negotiable instrument has'becn lost 

or has been obtained from any maker, acceptor yr holder thereof by means of an oflcnce or 
Iraud, or for an unlawlul con.sideration, no possessor or indorsee who tlaims through the 
person who found or so' abtaiiicd the instrument is entitled to rereivc the amount due 
tlierc(Ai ffoni suth maker, acceptor or holder, or from any parly, i^rior tio such holder, unless 
siicli possessor or indorsee is, or some jicrson tlirougli^vhoni Jie claims was, a holder thereof 
in clue course. • , ^ 

59. Instrument acquired afte» disbonour or when overdue_ The holder of a nego¬ 

tiable iivstnimcnt, who has acquired it after dishonour, wlicther by non-acceptance or non¬ 
payment, with Botice thereof, pr after matlirity, has only, as against the other parties, the 
rtghts thereon of his transferor ; 

• Provided th.xt any persoq who. in gtriocl fs-ithfind for copsideration, becomes the lioldr r, 
after maturity, of a pioimssory note or bill of cxeluiuge made,•drawn or accepted without 
« onsideralion, lor the; purpose ofVnabling some party ilicrclo tp raise money thereon, maj 
recover the amount of the note or bill from any prior party? 

• Jlhistrationp *• 

The acceptor of a bill of exchange, when he accepted it, dcposif;pfl with the drawer 
certain goods as a collateral sccurit}’ for the paymcfit of the bill, with power to the drawer 
to sell the goexjs and **Ppl^’ the proceells in ifischargc of the bill if it were not paid at nwtn- 
rity 'Ihe bill not having ucen jiaul at maturity, the drawer sold the gobds and retained 
file profyeeds but indorsfd the bill to A. A’s title is subject to the same obic'Cticm'a.s the 

drawer’s title. * , • 

• • 

60. Negotiability until payment or satisfactign.— A negotiable instrument - may be 

negotiatml ((-xeej't by the^ialcer, drawee or acceptor alter inatuyty) until payment or salds- 
lactioii tiiertot by the maker, clraw^cc or acceptor at or afte^luatuiity, bpt not after such 
payment or satislaction. * i 


CHAPTI-IR V, 
Of Pri-;sentmknt. 


61. Presentment for acceptance.—A bill of exchange payable after sight must, if no 
time or place is spccilied therein for presentment, be presented to the drawee thereof for 
acceptance, if he can, after reasonable search, be found, by a petson entitled to demand 
accqptauqe, within a reasonable time after it is drawn, and in business hours on a busines.s 
day. In default, of such presentmenf, no party thereto is liable thereon to the person 
making such dcfaitlt. • • 

• • 

If thtk drawee cannot, After reasonable search, bc^ound, 4lic bill is dishonoured. 
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If the bill is directed to the clra.^^oe at a particular place, it inujit be presented at 
that place ; and, il at the due date lor presentment lie cannot, after’reasonable search, be 
found theie, the bill is dishonoered. ’ , - , ^ 

* [Where authorised by agreement or usage, a presentment through the post office by 
means t>l a regi^-tered letter is sullieient.] 

•j h<' riirniirni'li in siinaro brniVi'ts v as nddod by s. 4 of tin’ >i‘t'i.tinble Instrnnunts Ai t, 1SS3 (*1 of 1886). ^ 

62 Presentment of promissory note for 'sight. —A promissory note, ;payaijle at a 
ertain’penod after sight, must be jfiescnted to the maker thereof for sight (f. he can, after 

rc isonable search, beVmnd) bv a per^u; entitled to demancfpaynient, iiitlim 3 reasonable 
ti \e after it is made and in bu'-niess hours on a business day. In default ol such preslent- 
ent* no parly tlicreto is liable thereon to the person making .such default. 

• I 

63 Drawee’s time or deliberation.- —'llic«holder must, if so required liy the drawee 
of i bill of exchange presmttd to him for aeeeptance, allow llie drawee 1 loi'ty-eight] hours 
(cNclnsive of public bobday.s) to t oiisuler whi ther he will .i< eept iT.. 

Hii‘ word in ••-liiari' l-iailw-ts \\,»s ^ub-litiiti'd lui tl.i' void “ Iwm*>-u.iii ” bj s. H uf (In Ni'iictiublc liisinu 
luciits (Aiiui'dim'iit) -tit- l''-l li'-l)- • 

64. Presentment for payment. —Vromis.sory notes, bills of exih.iuvi «tiul i hcqncs 
must be prcsinleil ioi paMiunt to the maker, acceptor or drawee tlnreol uspcetively, by 
" 'on bebalf of the hohh 1 ns lienuialtir ]'io\ukd. In dclaulf'ol sucli j lescntinenl, the 
otlier parUe.s thereto an ^lot liable thereon to such holder • . 

rWhere anlluirisetl bv ngfecnient or usage, a presentment through llie po't ofTice by 
mcan^ of a registered lett.v is sullieient J , * ' 

rxeepti^v _Where .r proinissory note is payable,on demand and is rot p.iyable at a 

s ccihed*place, no presentment is neccs.sary in order to charge the maker thereof. 

^ I’liP i«rai:ravl> in square brai kit-was added by s. 4 ofMic >iYiitiaMiyii-tiiiriieiith Ait, I—r'(II i>* J8s0). 

• 

65 Hours for presentment.— Presentment for pa>inent, must be made during the 

usual hours of business,and, il.at a bankt r‘s,,withi:i bahkinjc hours. , 

66 Presentment for payment of instrument payable after date or sight. —.V promi -ory 
note or*bill of exchange malle p.jyame at a specified period after date or sighl thercol, inii.-,t 
be presenjed lor payment at maturity. 

67 Presentment for payiAcnt o^ promissory note payable by instalments.—.\ pro- 
issorv note iiaydble by instalniLiUscnust be presented for payment on tlie third day alter 

the date fixed fiV payinenl of eacli insvilineiit; and noii-]t.;\iiient on such pre^eiitnuiit has 
thc'fean'ie ellccl as nondiayiiient ol a note at inatunlj. ^ ^ , 

68 Presentment for payment of instiument payable at .specified place and not 
elsewhere- proiinssoi « nod-, InP of e.xi hangc or elicqiie iii.icle, clr.'wii or .iLinKed pay- 

-vt 1 . soLCilicd I'lai e .mil . 10 ! < l-i.wlu re mus(, m order to charge any partv tlierelo, be 

prescmc^t'forpa'i^^^^^^^ .- , 

* 69 Instrument paya'ala at specified place.--.V |>’ oim.ssoryi noti* or bill ot Exchange, 

made "diawn or*a< cepted payable at .1 ,-picilicd place /iiust, m order to charge the piaker 
or drawer thercol, be i>rescnted iLi payment ;i^; thaf iilace. 

70. Presentment where no place specified. —promissory note or bill of c.xchangc 
not made payable as mentioned iii sections 68 and 69, must be presented for payment at 
the pl^e of business (if any), or at the usual residence, of the maker, drawee or acceptor 
thereof, as tiie case mav be. 


71. Presentment when maker, etc., has no known place of business or residence.—If 

the maitCr, clrawce or accejitor of a negotiable instrunicnt has no known place of business 
• or fixed residence, and no place is specified in the instrument for presentment for acceptance 
or ^yiiient, such presentment may be made to him in person whcrcvci he can be found. ‘ 

72. Presentment of cheque to charge drawer. —[Subject to the provi.sions of sretion 

841 a cheque must, iii order to charge the drawer, be presented at the kank upon which it 
is drawn before the /elation between the drawer and his banker has been altered to the pre¬ 
judice of the drawee. , 

The words and figures in square hr-ickcts were inserted by s. 2 of the Negotiable Instruments (Amendment) 
Act, 1897 (VI of 1897). . ' ' 

73. Presentment of cheque to charge any other person.— A chequd must, in order to 

chargS any person excejit the drawer, be presented withip^ reasonable time after delivery 
tfcsreof by such f»ers<Jn. • • « * . 



APPENDIX 'B 


411 


74. Presentment of instrument payable on demand. —Subject to the provisions of 
section 31, a negotiable instrument‘payable on demand must be presented for payment 
within a rcasogbbjc lime after it is jreceivcd by the holdeA 

75. Presentment by or to agent, representative of deceased or assignee of insolvent!’ 

—Presentment for acceptance or payment may be made to the duly authogized agent of the 
Sdrawee, rflakcr or acceptor, as the case may be, or, where the drawee, maker or acceptor 
^ has diea, tq his Icgar representative, or, jvhere he has been declarctl an insolvent, to his 
'assignde. 

[75-A. Excuse for delay in presentment for acceptance or payment. —Delay in pre- 
scirtmcnt [lor acceptance or payment^ is excused i? the delay is caused by circumstances 
beyond the control of the hold(;r, and not imputable to his default, misconduct or negligence. 
W>ieiy.hc cause of delay ceases to operate, presentment must be made within a reasonable 
time]* • • 

This section was iiLsertcd by », 2 of tlie negotiable Jnstrujnciils (Anicnduieut) Aet, 1020 (XXVof 1020). The 
words In aqnaic biaekcts wrfc siiliatltuted for the words "for laijiiient’’ by s. 3 of the Xcgotiablc lu->trument8 
(Amendment) Act, 1021 (Xlj of l'J21). • , 

76. When preseiftment unnecessary. —No prcsenlmc-nt for pavmcnt is ncccs=;ary, and 

the instrument is dishonoured at the due date for presentment, m any of the following 
cases:— • 

(a) if the maker, orawee or acceptor intentionally prevents the presentment of the 
instvftinbnt, or, • • 

if the instryinent being payable at his place of business, he closes such place on a busi¬ 
ness day during the usual business hours, 4>r, • 

if the instrument being payable jit some other specified place, neither he nor any 
persomauthorized to pay it attends at such place during the usual business hours, or, 

, if the ins^rument not bcfeig payable at any specified place, he cannot after due search 
be found ; • 

• (b) as against any party sought tt?bo charged therewith, if he lias engaged to pay not¬ 
withstanding non-presentment; • 

(c) as against any party if, after maturity, witfi knowledge that the instrument has 

not been presented — , , 

he makes a part payment ofl account of the amount due on the instrument, 

or promises to pay the amount due thcrcon*in whole or in part, 

or otherwisf^ waives his right to take adviftitagc of any default in presentment for 
pa^mienl** * , * * 

(d) as ag.iinst tlio drawer, if the drawer could not suffer damage froA the want of such 

preser^mfent. * ^ ^ • 

77. Liability of banker for negligently dealing with bill presented for payment.— 

When a bill of exchange ajee pted payable at a speiiAed bank, has b^en duly presented 
there f^r payment and dishoiAurcd, if the bankefso negligently or iwiproperljskeeps, deals 
with or doiivers badlc sulh bill as ft) cause loss to the holder,*he?mu3t condensate the holder 
tor ¥iuch loss. * / , 


CHAPTER VI. 

Of Payment and Interest. 

• 

78. To whom payment should be ihade.—Subject to the*provisions of section 82, 
c]^use J[c), jpajunent of the amount due on a promissory note, bill of exchange or cheque 
must in,ordcr to dischargje the make# or acceptor, be made to the holder of the instrument. 

79. Interlat when rate specified.—When interest at a specified rate is expressly 
made payable on a promissory note or bill of exchange, interest shall be calculaitbd at the 
rate spocifidd, on the amfiunt of the principal money due thereooT frean the -date of. the 
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instrument, until tender or rc;ilizn,tion^,oI such amount, or until sucli d^lc after the institu¬ 
tion of a suit to recover such amount as the Coint din-els. 

80. Interest when no rate specified. —^\Vhcn no i.itc of interest ir specified ip the 
liistruineiii. inteie.-.i on the amount ihie thereon shall, [notwithstanding any agreement 
rclatin.c to intcuj-l between any parties (o the instrument], be caleulated at the rate of six 
ptr ciiunm j-er annum, from the date at which the same ought to have been'jttiid by th^- 
p.irt\ cl,.nged. until tender or lealization of tlv amount due therefm, or until ^ich date 

.iltei the 111 stmilion ot a suit to rttoier smh amount as the court dircct.s. •• 

♦ < 

llxpLii'iit . - - When the parti cl^u'ited is the indorser df an instrument dishonoured 
by noii-paMUi 111 I'c 1 - I'.il-li lo ]'.i\ mteiestonh tro'm the time that he recci\cs notiii- la 
the dishonour 

Till'«i Is-II' -iii.iro t I \iiit -I'l UiiiiUii fill It I’Ills .111(1 iipiiirs 'TM (1 1 iiu i 4 -rs iirovUlcd frt> by tin 
t'dili I'f» o iri'.c lull.*1'.'i.cj ” 1 >\ s J i.Mlio JiisMiimciits (lutciifU .\i t, 1 'cf Jt'-l’O 

81. Delivery cf instrument on payment, or indemnity in caitc of loss.—Anv pii'on 

liable t<' ] , . 1-^11 lied upon by the lioUU i th< leof to j ays the amojint due on a promise i v 

note, bill I I CXI han^c or cIik-uc is beli'U j-aMiunl entitled to have **. show n, and is on i;a> - 
nunt entitled to l a\c ii deli\cred np, to b.ni, oi if the inslninu-nl is lost or cannot be pio- 
duced, to be indcinn'fied ag.iinst an\' fnrtU'i il.iim llieiecm against him. 


' tHArTh'*R vfl 

. • 

« <>1 Disciiargi; i i.OM'LiAPinrv ox Notls. IJills and Ctieqvep. 

82. Discharge by cancellation, release, or payment.- 'llie m.ilo r. ac< cptor or indorser 
rispcctivcb,' ot a ifts;ot!rible iiisiiiu.uht i- dis( barged Irc.m liabilitv thereon— 

(//) to a holder tVcieof who i .iiuVls sue h ac< e^^dor’s or indors^i-s’s name with intent 
to discharge him, and to all panics claiming iindet.sii h fioliJer > 

. (I/) tej a holdcT thcreot who otliercMsc iiiscl .irges such malcuf, accc]itor or indorser, 
am! to all ])..itA's ckri\ mg title under -uc h holder alter notice of such dil^chargt-' 

(t) to all i^rl’.Cs thereto, it il^e^nslrumcnt ispayable to bc.irc-r or lias been indorsed 
in blank, and su« h maker, at'cjdor or iTidfjrscr«’ntikcs payment in due course^ 

* fit tile ambiiu; ckle, thcreou t ‘ • * 

• , * 

83. Discharge by allowing dtawee more t|ian Varty-eight hours to accept.—II the 

lioldci ' f a bill cd CM 1 .'ugf ;,lh ws U'c diawce meai- than I torty-c iglit] hours, exclusive of 
public l.C'b.days, tc, (( Us-du v.hcil.ir 1 i will anc j,i ^hc saii'.e, all previous p.-irtics not con¬ 
senting to stub. allc,w.ii;( c are ih'reby di-. barged from liability to such b.oldi:r. 

Til'-word'in sqiiiirc l.T.'Ji!.(t-«i ic s,.t,-t,(u(fa ,,,j ti,i* «,,r(P tiitj-fniir*- tiy oI the Ncyotialclc 

In.-triim^iit'' (.liKUdiiit'iit; Act, lt»21 (XTf >i r.t2]) 

84. When cheque not duly presented and drawer damaged thereby. - [(1) When a 
che-que IS ncjt'prc sente d tern p.ivme nt w itliin a rea.‘-nn.'ible time of il.s issue, and the drawer 

^ mr person ejii who-e acer.unt d is dr.iwn had tl e right, at the time when pre.>r'ntmcnt ought 
to ha^'c be c n maele, as between 1. u. tJ , banker, to have the rliceliie'paid anel suJIers 

actual damage threaigh the delay, he is ilise l.argcd to the ixteni ol sueli dam.igc, thatjis to ‘ 
say, to the extent to wliieJi such drawe r or person is a < rcditor of the li,.inkcr to a larger 
amount than he- would have been if siieli ehceiuc hael been paid. 

(g) In ektcrminingVhat is a reasonable tiihe, regard shall be had to the nature of the 

instrument, the -nsage of tmde and of bankers, and the facts of the particular case. 

• 

(3) The holder pf the cheque as to which such irawer or p'erson is ktf discharged shall 
i.e a erdiitor. in lieu of such drawer or person, of such banker,to the extent of such discharge 
and entitled to rec*vcr*tl,e aijiount fjom him,] * « * , 
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, Illustrations? 

(«) A dra'v^s jf cheque for Rs. 1*000, and, when the cheque ought to be presented, ha^ 
fund6 at the bank to meet it. The bank fails before^ tlie cheque is presented. The drawer 
is disCharg^c^, but the holder can prove against the Ixvnk for the amount o4 the cheque. 

^ (b) X djaws a ch'eque at Umballa on^ bank in Calcutta. Thc*bank fails bclore the 

chequ^could^c presented in ordinary course. A is not discliarged, for he has not suffered 
.actual damage through any ^elay in presenting the cheque. 

fl'hls section was substituted liy s. 3 of the Xegotiable InsSSuftieiits Act Amendmeni t, 1807 (VI of 1S97). 

85. Cheque payable to order.—[(f) Where a cheque payable to order jiurjiorts to be 
indorsed by or on behalf of the paycf, the drawee is discharged by payment in due course.] 

[(2) Where a cheque is originally expres.scd to be payable to bearer, the drawee is dis¬ 
charged by payment in flue course to the bearer thereof, notwitlistanding any endorsement 
whether in full or in bl^nk aiipc.wing thereon, and notwithstanding that aqy such endorse¬ 
ment purports to restrict or exclude further negotiation.] 

Tills BOi'tioii wiis ro-inmibcrcd and Hib--c(tioii (‘-) wa.- addol by «. 3 ot the >cijjpliiiMf Iii-lninicnt' (.Aiiirnd- 
ment) Act, 1934 (XVIl of 1931). • 

r85>A. Drafts dra\trt: by one branch of a bank on another payable to order.—Where 
any dtaff, that is, an order to pay money, drawn bv one office of¥i, bank upon another office 
of the .same bank lor a sum ol money p.iyable to ordA" on damand, purports to be endorsed 
by*or on belialf <Jf the payee, the bank is discliarged bj' payuie^it in due i oiir.se.] 

Thih srftiou was Jnscitrd l>y s. 2 ot thc^i Cciti.ib|i' JiistniUK nl- (Aiik r.diiit iit) t !■ 30 ( XA V cii 1030). 

86., Parties not con.senting discharged by qualified or limited acceptance.—If the 
holder of a bilI»of excliaiige a'lquicsces m « quablied acceptance, or one limited to part of 
the Slim mentioned in the bill^ or which .snlistitutes a different ]jlacc or iinie for payment, 
or which, where the drawees arc not p.artiiers, is not si-tned by all the diawccs, all previous 
parties whose consent is not ubtaiiiod ti? viclvacefx'ionc e ar*; discharged as against the hold¬ 
er and those claiming under liin^, unless on notice given by th% hohler they assent to such 
acceiitanco. • , 

Hxplatialtoji. —An acceptance is qualified— * 

(ff) where it is conditional, declaring the p.itmeiit to be dependent on thc^uqqicning 
of an o\ out therein stated ; • ^ 

{h) where it undcrtaki s the payment of jiart only of the sum oftlered to be ^xiid ; 

(c) whure, no fUa'^ of pavmeilt being spenftecl on the order, it undertakes tho»pay- 

ment :it a sjieciliial place, anil not otherwise or elsewhere ; orVhere, .1 place of 

• ’xi-ivinent beirig spet ihed in the order, it niulertakes the xiayment at -omo.othcr 

place and not ollicrwisc or elsewheic, . • 

• . • 

(d) whete it iiiukTtakrsJ-hc iiayment at a ymo otlicr than tliat at which under the 

order it would be Icg^llyrluc. ^ • • * * * 

87. Effect of material altcratfbn#—Any material alteration of a negotiable instrument 

renders the same \ old as against any one w/io is a iiarty thereto at the lime ol making such 
alteration and does not conseiit.thereto, unless it w as made in order to carry out tlie com¬ 
mon intention ot the original ixirtics ; * • 

• • 

and ally such alt< i.'.linn, if ni.ide by an inilor-ee, discharges his imlor.ser Ironi all liabi¬ 
lity to liim m rcsjaa i f)t the i oiisuleial'.on tlicreof. • • 

The provisions ol this section are .suhjei ( to those of sections 20, f9, SO and 125. 

88. Acceptor or indorser bound notwithstanding previous alteration.-—An acccptoi^ 
dr indorser of a iiefcoli.ible iiistrunieiiL is bound by Ins acceptance or indorsement .notjvith- 

•stai'^ing any i>revious alteration of the instrument. 

89. Payment of instrument on which alteration is not apparent.—Where a promis¬ 

sory note, bill of cxcliange or ehc'fiuc has been materially altered but docs not appear to 
liavc been so altered, • , ^ 

• or wtherd a cheque is presented foi^payment wdiich dix's not at the time of presentation 
apficar to* be crcR^j^ed or td have hai^a crossing which has been obljtcrated, 

payment .thereof by a^crdt»i or banker liable to pay, and paypg t^c same qccordmg 
to the ap{}arcnt tej^or thereof at the time of paymcift and (Otherwise in duf cdurse, shall 
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discharge such person or Ixinkcr lroni»all liability thereon ; and such payment shall not be 
questioned bv reason of tlie instrument having.lx'erf altered or the cheque crossed. 

, 90. Extinguishment of rights of action on bill in* acceptor’s handl'.—-If a bill * of cx> 

change which h.is been negotiated is, at or after maturity, held by the acceptor in his own 
riglit, all riglusnf action thereon are extinguished. ' * 


CHArXER VIII. 

« 

Of Noncic of Dishonour. 

91. Dishonour by non-acceptance.- -fv bill of exchange is said to bo dishonoured by 
non-acceptance when the ilrawee, or one of several drawees rot being partners, makes 
default in acceptancy iipcr.i being duly required to accept the bill, or where preso.itj.ient is 
excused and the bill is not ac<v:pted.« ' 

Where tlie drawee is ipcompotcnt to contract, or the acceptance is*qualified the'bill 
may be treated as dishonoured. , 

92. Dishonour by non-payment. — A promissory note, bill of exchange or c,heque is 
.vaid to be dishonoured by non-payment when b’lc maker of.the note, acceptor of the bill or 
draw ee of the cheque main s default in pajment upon being'duly required to pay the same. 

93. By and to whom notice shouldibe ^iven 4 —^\Vhen a promissory note, bill of ^ex¬ 

change or cheque is dishofoured by non-acceptifiicc or non-payment, ilic holdcir thereof, 
or some partv thereto who remainj liable thereon, musl'givc notice that the instrument 
113*5 bceij so di'honoured to*all other parties whom the holder scclts to make severally 
liable thereon, i'lid to some one of several parties whom he seeks to make jointly liable 
thereon. • ,* # < 

Nothing in ilijs-ection niiders i^ net essjr\ to give notice to the maker of the dis¬ 
honoured prcivissoir^* note or tlie clrawqj? or .icc< ).loi- of the dishonoured bill of exchange or 
chei^ue. • , , . , 

94. Mode ka which notice may be given. —Notice of dishonour may be given to a duly 
aiiti.prisccl agent of the person to whom it is required to be given,fjr, wliere he bandied, to 
his legal rep^ -tntalive, <ft, wlieie he has been dtclarcd an in.solvcnt, to his assignee ; may 
he oral or writtep , may, if written^ be sent by jiost and may be in any forrfi; but it must 
mfomi the party to whom it is given, ci|her in express tenjiH*or by Teasona.blc intendment, 
tlmt the m«,trumtnt<.,'is bqpn dishonoured, and in what w-ay, and^Diathc will be held liable 
thereon ; and it jniist be. given within a reasonable tiijie after dishonour, at*.he pljicc of 
business tji- (in i.i5o utli jiarty h#!. no islace o^ busfticss) at the residence of the jiartv for 
whom it 13 intend e<l. 

• 

If the notice ii duly directed dnd sent by jiost'and miscarries, such miscarriage does 
not render the notice invalul. • • 

95 . Pa»ty receiving must transmit notice of dishonour. —Any parly receiving notice 
of dishonour must, m order to render any prior party liable to himself, give notice of dis¬ 
honour to s\jch parly within a reasonable time, unltss such party otherwise receives due 
notice as provided by .section 93. 

. Agent for presentment. —When the instrument is deposited i.vvifti an agent for 
presentment, the agent is cniitlcd to the same time to give notice to his principal asiif he* 
were the holder giving notice of dislionf/ur, and the principal is entitlej) to a hirthef like 
period to give notice of dishonour. 

97. When party to whom notice given is t^ead.—When the party to whom notice of 

dishetnour is de.spatcheif is dead, but the party despatching the notice is ignorant of his 
death, the notice is sufficient. * r- 

98. When notj^e of dishonour is unneccssary.-*-Nonoticc'of dishoiidar is necessjiry— 
fb) when it is d|sj>f nsed with by the party entitled Ahcrcto ; 

• (6^ In qrde^to charge ^he dral'.er when he has countennanded payment 
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(c) when lh<f party charged could not suffer damage for want of notice ; 

(d) when the party entitled <o notice cannot after due search be found ; or the 

part5^ Ijound do’give notke is, for any other resfson, unable without any fault of 
his own to give it; • 

(e) to^ cliargc the drawers when the acceptor is also a drawer ; * 

(/) in the casu cf a promissory note which is not negotiable ; , • 

tS) "vvJjfn the party entitled to notice, knowing the facts, promises unconditionally 
to pay the amounj; due on the instrument. 


CHAFl'ER TX. 

Of Noting anp Protest. 

99. Noting. —^Wlieif'a promissory note or bill of exch.angc has been dishonoured by 
non-afccf)tancc or non-payment, the holder may cause such d^honour to be noted by a 
notary public upon the instrument,'or upon a papertittachfd thereto, or partly upon each. 

Such note must be made within a reaso»ablc time after iJishonour, and must specify 
the date ol dishonour, thy reason, i^any, assigned for such dishonour, or, if the instrument 
has not been expressly dishonoured, the*reason why the holder treats it as dishonoured, 
and the* notary'^s charges. , 

• 100. Protest. —When a promissory note or bill of exchange has been dishonoured 

by non-ycceptiincc or non-payment, the holder may, -^’ithin a reasonable lime, cause such 
dishonour to be noted and certified by fijiotary f)ublic. SikIi certificate is call^ a protest. 

When the acceptor of a bilk of exchange has become insolent, or his credit has been 
publicly impeached, before the maturity of the bill, flic Jiold^r may, within a reasonable 
time, cause a no1ar\ public to demand better security of the acceptor ancl on 4ts being 
ic fusccl ni.i\, within .a reasonable tine, cause snch^acts be noted and certified as afore¬ 
said. Such certificate is called a protest for better security. 

101. Contents of protest. —A protest under section 100 must c<)fttain— 

(«) wither th(?^kistrunicnt itswlf, or a literal transcript of»lhe instrument ami of 
cv<?rything wfit;en or printed thereupon ; • 

(^) fhe n.ame of the person for whom and against whom tlio instrument h.as.bcen 
l)rotc.stcd; * , • 

(f) a statement that payment or acceptance, onbettcr security, atftlic case may be, 
^ lias’been demamfeif of such person the notary public; the terms of his 
■pinswor, i^aiiy* or a staicmeiit that he gave no ansiftjr, or that he could not*be 

• found; • ^ * 

{d) when the note or bill has been disbononrcd, the place and time of dishonour, 
and, when better security has been refused, the place ancl time of refusal; 

(f) Uic subscription of the notary public making the protest; 

(/) in llie event of an acceptance for honour or of a paj-ment for hqnoijr, the,name 
of the person by whom, of the person for whom, and the manner in which, such 
acceptance or pajrnent was offered and effected. 

[A notarv ^niblic may make the demand mentioned in clause (c) of this section either 
ift person or by his,clerk or, where authorized by agreement or usage, by registered letter].* 
• ^0 ii!ira)!r.ivli in sqiiari- lirackcts was aiMed l>y a. t> of tlic Negotiable Instninieuts Act, 1885 (II of 18^). 

102. Notice protest. —When a promissory note or bill of exchange is required by 

law to be protested, notice of sneb protest must be given instead of notice of dishonour, 
ill the same manner and subject to the same conditions; but the notice may be given by 
the notary public who makes the protest. * * • 

•103.* P/btest for non-payment pfter dishonour by non-acceptance. —All bills of 
exchange tlrawn fifl.yable at some oth^ place than the place mentioned as the residence of 
the drawee and wdiich are dishonoured by non-acceptance may. without further lycsent- 
ment to the drawee, be jyot&ted for non-payment^ in the place ^pec^hed for payment 
unless pai«i before qp at maturity. *• , ’ • 
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104. Protest of foreign bills.—Foreign bills of exchange must he protested for dis¬ 
honour when such protest is reijuired bj' the law of tlie place where they g.rc drawn. 

. [104-A. When noting equivalent to protest.—For the purposes of VhiS Act, where a 

bill or note is reijuirod to be protested within .a specified time or before siinic further pro¬ 
ceeding IS takenvit is '.iitficient th.rt the bill has been noted for protest before t,hf i xpVration 
oi I he specitied time or the taking of the proceeding; and the forijial protest nyiy be ex¬ 
tended at any time thereafter .is of the date of the noting]. 

Tlijs •.cotion mi!- ni-oited t»\ >•. li (if tlu'‘Xi’*)ti:iliK’ Tii.-truinciits Act, 1S85 (II of 1885). * 


CHAri'l'K X. 

Of KE.\‘soxAm.E Time. 

105. Reasonable tirfie. Tn .letcrnnning what is ;i reasonable time for prt’seflttncnt 
lor accejit.ince nr pavmem. lor '.j'.vnfg notice of dishonoiir and for noting, regard shall be 
h id to the nature of the m-TiiiiniMU .ind thcjisual i-ourse of dealing tvith iespect to sinAlar 
iii'lnitnents ; ,ind. in o.ilculaling such time, public holid.iys shall be exeluded. 

106, Reasonable time of giving notice of dishonour. — If the holder and the party 
to whom notice ot di-hoiionr i'- given c.irrv tvA business or live (as the yasc may be) in 
dnurent plcaOs, >-i( h nonce is given within a reasonable time if it is disp.atcbed by Ih.c 
n XI jiMsi or OM (lie d.iv next al’e' the d.iv of dislionoar. 

T1 the s.iid partie-; rarrv ooluisine-.s or live in fne same p’aee, such nonce is given w*'th¬ 
in a reasn".rble lime if it i/tlesj':itchcd in time to real h 115 destination on the d.av next after 
tl’.e day (if disliouoiir. * ^ • 

10?. Reasonable time for transmitting such notice.—.V p.irtv receiving notice oi 
(ii'ihfin(111# \(]io 'eiki to inlov, e ]fis rigli^ .igainst .1 j>rr>r partv transimis the notiee within 
.1 rea<=i)nable nme if iie tr.iioMut ^ it •.'.aliin tlic same time after its receipt .1= he would have 
iM'.l to give iioticfc^i 'le h.iii been lliC liolder. 


CHAPTER .NX. 

t 

(Ir .Xrr-;,'!.,. f I AXI) J^VYMENT FOR TfOXOUU AND KeFERF.NCF, 

IS Case oy Need. . 

108. Acceptance for honour.—Wii'-’i a bdl of exrhangc lias been noted or protested 
for n?in-a(T<*ptaiicc o; [or betti r .-.ccni iL\, any person not bt.ng a. p<artv alreaih liable there¬ 
on t.i.iy, wiiii the t on^''tt of tJic liohli r, by writing on the lull, accept tlic same for the 
l onour of .fhv p.irtv tliercto • * • 

> Till- l,(it poiti.iM (,f 111 '' fi til ,11 v,.!-. ri'i>i .-ill il liy ?. 7 of the Ncgotialdf Inslriimenli- Act, ISS-'j (fl of 18'S.i). 

*109. How acceptance for honour must be made.—A jicrson desiring to accept for 
honour must. In- wiuing on the bill under his liand] declare Ih.it lie accepts under p.otest 
the protested bib ir the lioiioiir of tlie dr.iwer or of a particular indorstr whom he names, 
or generally lor 1. -mr. * * * ^ 

Pic Words In sqiiaic braikct.' werfi Mih-tiluted for tlift words "in the i>reRcncc of a notary public gubserlbe 
the bill with his ocn hand .inA ” l.y - .,f the Xcgotiablc Instruments Act, 1886 (TI of 1885) and tlio words “ and 
tuch declaration must be recorded by the notary in his ri-glster “•were rcficalcd^lbid. 

110. Acceptaifce not specifying for whose hon'Bur it is made.—^Where the acceptance 
does not express for w]iose honour it is made, it shall be d remed to be made for the honour 
of the orawcj. * • "* ' • 
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111. UabtUt>i of acceptor for honour.^An acceptor for honour binds himself to all 
parties subsequent to»the p&rty for whbse honour he accepts to pay the amount of the bill 
if the drawee, do not: and such party and all prior parties are liable in their respective 
capaciti<6 to compensate the acceptor for honour for all loss or damage susfe.ined by him 
in Vmseqnepce of such acceptance. , 

» But a;n acceptor for honour is not liable to the holder of the bill unless it is presented 
(or in case the iMdress given by such acceptor on the bfll is a pLace other than the place 
where the bil^is made payable)* forwarded for presentment, not later than the day next 
after the day of its matunty. * 

1\Z. When acceptor for honour mpy be charged. —An acceptor for honour cannot be 
charged ilhless the bill has at its maturity bec^ presented to the drawee for payment, and 
has been dishonoured by him, and noted or protested for such dishonour. 

113. Payment for honour. —^When a bill of exchange has been noted or protested for 
non-payment, any person may pay the same for the honour of any party liable to pay the 
same, provided that the person so paying [or his agent in that behalf] has previously dec- 
lared before a notary public the party for whose honour he pays, and that such declaration 
has been recorded by such notary public. , 

Tho words in square brorhct^wcrc Inserted by s. 0 of the Negotiable Instruments Act, lSh5 (11 of 1885). 

114., of payer for honour. —Any person so pa 3 ring is ent'‘tlcd tP all the rights, in 
respect of the bill, of the holder at tho time of such p.'bymcnL and maj’ recover from the 
party Jfor whose hoqpur he pays all sums so paid, with interest thereon and with all expenses 
properly incurred in making such payment. • • 

115. Drawee in case of need. —Whers a drawee in case of need is named in a bill of 
exchange, or in any indorsement thereon, the bill is not dishonoured until it has been dis¬ 
honoured by such» drawee. | * 

* 116. Acceptance and payment without protest. —A drawee in case nf need may 
accept and pay the bill of exchange witheyt urevifius protes^. 


CIIAPTliK XII.* 

• 

Of Compf,nsation. 

t 

117. Rules^as to compensation. —The conipensaljpn payciuiu mease u.-uinuuuuui 
a promissory note, bill of exchange or cheque, by any jarty liable to the*holder .or any 
indorsee, shall * » • * be determined by the foll^ewing rules:— , , , 

(a) t!ie folder isbntiflcd to the* amount due upon the inArumciit, together with the 

• expenses properly inciirrcU ’<« presenting, noting and protesting it ; 

(fe) when the person chargeil resides at a pliice different from that at which the 
instrument w-as payablte, the holder is cntitlci\ to receive such sum at the cur¬ 
rent rate of exchange between thc^two places ; 

(c) an*indorscr who, being liable, has paid the amount due on the same is entitled 
to the amount so paid with interest at six per centum per annum froth the cftitc 
of payment until tender or rcaliziition thereof, together with all expenses caused 
by the dishonour and payment; * . 

{d) when tie person charged and such indorser reside at different places, the indorser 
* is entitled*to receive such sum at the current rate of exchange between the t^io 

• places; 

(e) the party Intitlcd to comjiensation may draw a bill upon the party liable to com¬ 
pensate him, payable at si^ht or on demand, for the amount due to him, together 
with all expenses properly incurrod by him. Such bill must be accompani^ 
by tiie instrument dishonoured and the protest thereof (if any). If such bill 

• ft dishonoured, the party dvhonouring the same is liable to make compen¬ 
sation thircof in ttie same manner as in the case of the original bill. 

The words, figures and brackets "(excent In cases provided lor by the Code of Civil Procedure, section %32)'' 
e omitted by^s. Siot tho Negotiab^g Ins^ments (Inter^) Act, 102^ (XXX 1026).* s , • 
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« CHAPTER XIII. 

Sfbciai. Rules of Evidence. 

118. Presumptions as to negotiable instruments.^ —Until the Contrary is proved, tfie- 

following presumptions shall be made:— ** i ^ 

" I 

(a) that every negotiable instrument w’as made or^ drawn for consideration, and 
that every such instTumi.nf^, when it has been accepted, indorsed, negotiate 
or transferred, was accepted, indorsed, negotiated or transferred for conside* 
ration ; 

{b) that every negotiable instrumenU bearing a date was made or drawn' on such 
date; 

(f) that every accepted bill of exchange was accepted witliin a reasonable time after 
its* dato and before its maturity ; * , 

(d) that every transfer of a negotiable instrument was ma'dc before its maturity ; 

(e) that the indorsements appearipg upon a negotiable instrument were made in the 

order in which they appear thereon ; 

(f) that a lopt pi jtniissory note, bill of exchange or cheque was duly staippj^ ; 

(.e) that the holder of a negcliabfe instrument'is a holder in due course : Provided 
that where the instrument has been obtained from its lawful owner, or from 
any person in fiiwful custody tfiereof, by means of an oficiice or fraud, or has 
been obtained from the maker or acceptor thereof'by means of an offence or 
fraud, or for uiilaw'ful consideration, the burthen of proving that the holder is 
a holder in due course lies upon hifti. <■ 

119. Presumption on proof tf protest. —In a suit upon an instrument which has bden 

dishonoured, the Courjt shall, on proof*of the protest, presume the fact of dishonour, 
unless and until such fac^i is oisprovc-d. • f - 

120. Estoppel again,st denyimg original validity of ’instrument. —No maker of a pro¬ 
missory note, and no drawer df a bill of exchange or cheque, and no acceptor of a bill of 
exchange for the honour of iJie,dr.'iwer. shall, in a suit thereon by a holder in clue course, 
be permitted to deny the validity ot Ae instrument*.as originally made or drawn. 

121. Estopp|l against denyin'g capacity of payee to indorse. —No maker of a pro¬ 

missory note and no acceptor of a bilkaf exchange [payable to order] shall, in a suit thereon 
by*a holder in due cdurse, be permitted to deny the payee's caju-rtty, at the date of the 
note or bill, to*.ndorsc the same. * * 

•The wonts in square breokefs were su1>stltutrd for the words " payable to. fir to the order of, a bpeeifled per. 
BOB " tiy B. 5 ft t[je KegotiaJift; iDstrunients (Amendment) Act, 191U (VJll of 1919). 

122. Estoppel against denyip^ signature of capacity of prior party.-^No indorser of 
a negotiable instrument shall, in a sif’.t thereon by a si/isAKiuent holder^ be permitted to 
deny thc*signaturc* or capaQity to contract of any prior party tho instrumeirt. 


CHAPTER XIV. 

Of Crossed Cheques. 

• ■ 

123. Cheque crossed generally.—Where a cheque bears across its face an addition 

of the words “ and company ” or any abbreviation thereof, between tw^ parallel transverse 
lines, or of two parallel transverse lines simply, eitlyir witli or without the words '* not 
negotiable ”, that addition shall be deemed a crossing, and the cheque shall be deemed to- 
be erossed generally. * * 

124. Cheque crossed specially.—^Wliere a cl^eque bears across its face, r.n addition 

of the name of a tanker, cither with or without thg words ” not negotk^le ”, tiiat addition 
shall^ deemed a crossing, and the cheque shall be deemed to be crois^ specially, and to- 
be cross^ to thqt banker. ^ ^ ^ , 

125. Crossing atUf issue.—Where a cheque is uncrossed, the; holder ^y cross it 
generally or specimly. 
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Where a cheque is crossed generally; the holder may cross it qiecially. 

Whe^e a cheque ie crosjed generally or specially, the holfter may add the words " not 
negotiable." 

Whdte a ^hpque is crossed specially, the banker to whom it is crossed may again cross 
it J^ecially to anoth^ broker, his agent, for collection. ^ 

* 126. Paynlent of crossed cheque. —^Wherl a cheque is crossed generally, the banker 
on whom it is dr&wn shall not pay it otherwise than to a'banker. 

Where a clieque is crossed specially, the banker pr» whom it is drawn shall not pay it 
otherwise than to the banker to whom it is crossed, or his agent for collection. 

127. Payment of cheque crossed. specially more than once.—^Where a cheque is 
crossed specially to more than one banker, except when crossed to an agent for the purpose 
of collection, the banker on whom it is drawn shall refuse pa 5 TOcnt thereof. 

128. Payment in Avul course of crossed cheque.—Where the banker on whom a 
crossed cheque is drawn hgs paid the same in due course, the banker paying, the cheque, 
and (in case such cheque has come to the hands of the payee) the drawer thereof, shall res¬ 
pectively be entitled to the same rights, and be placed in the same position in all rfispects, 
as they would respectively be entitled to and placed in, if the amount of the cheque had 
been paid to and received by^lhe true owner thereof. 

129. • Payment of crossed cheque out of due course.—Any b^iiker paying a cheque 

crossed generally otherwise than to a banker, or a cheqiie crossed speciafly otherwise than 
to thc^ankcr to whom the same is crossed, or his agent for colfection, being a banker, shall 
be liable to the true owner of the cheque for any loss he may sustain owing to the cheque 
having been so piid. « • , 

130. Cheque bearing “ not negotiable.”—A per-son taking a cheque crossed generally 

or specially, beariilg in either ca*^ the words*" not negotiable,” shall not have, and shall 
notbc capable ol giving a better title to the cheque than tjiat which the person from whom 
he took it had. ^ ^ 

* ibl. Non-liabUity of ban&er recelvid^ payment of che^ue.|-A banker who has in 
good faith and witliout negligence deceived payment fora customer of a cheque crossed 
generally or specially to himself shall not, in case the title to thtf cheque proves defective 
incur any liability to the true owner of the cheque by reason only of having received such 
payment. • • • 

[Explanatton —A banker receives payment of a cr®ssed cheque for a customer within 
the meaning of this section notwithstanding that he^redits his custom^s account with 
IJie amount of the chec^xe before receiving payment thereof]. ■ ^ 

The Kiplanatk'n waa added *l)y t. 2 of the Nexotlahle InstrumenU (Amendment) Act, 1022<XV1II of 1023), 


. CHAPTER XV. ' 

Of Bats in Sets. 

132. M of bills. —Bills of exchange may be drawn in parts, each par!; being number^ 

and containing a provision that it sliall continue payable only so long as the others remain 
unpaid. All the jlhrti together make a set; but the whole set constitutes only one bill, and 
is^extinguished when one of the parts, if a separate bill, would be extinguished. * • 

Exhption. —Wh^n a person accepts or indorses different parts of the bill in favour of 
different persons, he and the subsequent indorsers of each part are liable on such part as if 
it were a separate bill. 

133. Holder of first acquired part entitled to adl. —As between holders in due couase 
of different farfei of the same set he who first acquired title to his part is entitled to the 
other parts and the»money represented ^ the bill. 
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•CHAPTER XVI. 

* 0» International' Law, ' * ‘ , 

134. Law governing liability of maker, acceptor or indorser of foreign lnitnKnent.-o 

In the absencd of a contract to the contrary, the liability of the maker or draWdr of a foreKn 
promissory note, bill of exchange or cheque ij regulated in all ess&tial matters''by the law 
of the place where he made the instrument, and the respective liabilities of tlie acceptor and 
indorser by the law of the place d'herc the instrument is made payable. * 

* *■ Illustration. * ' 

A bill of exchange was drawn by A in California, where the rate of interest is ?.5 per 
cent., and accepted by B, payable in Washington, where the rate of interest is 6*per cent. 
The bill IS indorsed In British India, and isliishonoured. An action on the bill is brought 
against B in British India. He is liable to pay interest at the rale of 6 per cent, only ; but, 
If A is charged as drawer, A is liable to pay interest at the rale of 25 per cent. 

135. Law of place of payment governs dishonour. —WhercJ,a promissory note, bill of 
exchan^ or cheque is made payable in a different place from that in which it is made or 
indorsed, the law of the place where it is made payable determines what constitutes dis¬ 
honour and what notice of dishonour is sufTicicnt. 

^ Illustration. ' ^ ^ 

A bill of exchange drawn and indorsed in British'India, but accepted payablcm France, 
is dishonoured. The indorsee causes it to be protested for .such dishonour, ahd gives rotice 
tlicreof m accordance willi the law of Franc*e, though not in accordance with the rules herein 
contained in respect of bills which are not foreign. 'J'hc notite is sufficient. 

Instrument made, etc., out of British India but in accordance with'its law.— 

If a negotiable instrument is made, drawn, accepted or in\lorscd out of British India, but 
m accordance with the law of British India, the circumstance that any agreement evidenced 
such instrunient is invalid according, to the Igw of the country wherein it was entered 
into docs not invalidate any stib.^equent accc^tatice or indoitjenient made lliereon in British' 
India. * 

137. Presumption aS to foreign law.- -1 he law ot any foreign country regarding pro- 
notes, bills of exchrnge and cheques shall be presumed to bo the same as that of 
British lUdia, unless and untiLthe contrary is pro'fed. 


CHAPTER XVII. 


Notaries Public. 

'Ihh tha|.ter,wB.- inseitod by <!. 10 of tbr Xetiotiablf Instniinenth AH. l88.' (II of I8s.>)^ 

138. Pow^r to appoint notaries public.—^The fCcntra^^ Government] may, from time 
notification in the officiar Gazette, appoint Any person, by name ty by virtue 
of his office, to be a notary public under tins Act and Vo exercise'his functions*.s such within 
any local area.Und may, by like notification, remove Rom office any notary public appoint¬ 
ed under this Act. * • j ^ i it 


, , P**!^**^^® in hrackHn wv substituted for “ f.oeal (Oneinikeiit *' by tbe (foveruineiit of India (Adap- 

Order, “ !.<, al Coverninent ” wits pnn iously sufjetltiited for the wolds '' Governor 

General in Counnl l>y h. 2 and Sili. pi. I of tlu- Pmntrpli7.atioii Act, 1014 (IV <^1 l'J14). 


139. Power to make rules for notaries public.—The [Central Government] may, from 
time to time, ^oy notification in the official Gazette make rules consistent with this Act for 
the guidance and control of notaries public appointed under this Act, and may, by such 
rules (among other matters), fix the fees payable to such notaries. 


were .sUfisf ifiited for •' I.fieal (ioveminetit *' by Hie Ooveicr.itid of India (Adap- 
tfeie?«rin ^'oeriinnnt ’’ waa prevloiisly siilistlfuted for (he words " Goicriior 

Oefieral in Council by a. 2 and Sch. pt. I of tlic Uoeentralijaitinn Act, 1014 (IV of 1014). t 

For a notification under this section, »ee General Rules and Orders, Vol. II, p. 270. . ' 


SCHEDULE. 

lEnaciments repealed.'] 

, Repealed by the Repealing ami AmendMg Act, 1891 
(XU of 1891). , . 
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GJLTEDGE SECURITIES—CENTRAL AND PROVINCIAL GOVERNMENT 
L«OANS;-LOANS OF INDIAN STATES AND LOCAL PUBLIC BODIES. 


• A 1 

Amount • 
Outstandivg 

Interest 
per cfnt. 


• 

^fpayable in 

• 

Interest due 

Rs. 


mmn 




GOVERNMENT OI^ INDIA LOANS 

• RUPEE LOANS 


Non-Terini- 
nabic loans 

• 


• 

8.86.06.000 


1896-97 


71.79,14,000 

3i 

1842-43 

• 

39.54.37,000 

3\ 

1854-55 

At yic option of 
- the Govt, after 3 

65,75.36,000 

. 3i 

1865 

18^8.93,000 

3i 

Reduced • 
\879, 

' months’ notice 

77.73,05.000 
Terminable 
• loans 

3i 

1900-01 

. • 

» 


62,01.28.000 

22 

1936 

1918-52 

91.17.47,000 

3 

. 1938», . 

• 1963-65 

86,72,72,000 

3 

1935 

1951-54 % 

65,14,32,000 

3 

* 1940 

1947-46 , 

66 63,53,000 

3 

1941 

1949-52 

114,54,88,000 

3 

1943 

1953^5 

110,11,78,000 

3 

11^43 

• 1966-«B8 

62.74.54,000 

3 

1944 

1«57 

5.3,94.37,000 

3', 

1933 

^1947-50 

63,30,26,OqO 


1936 

1960-70 

9,05.6-1.000 • 

4". . 

» 1928 

1955-60 

96,74,94,000 

• 

5* • 

1919 

1945-55 

• 


30-6/31-12 
1 - 2 / 1-8 
30-6/31-12 
1-5/1-11 

16-1/16-7 

30-6/31-12 


1 - 6 / 1-12 
1 - 6 / 1-12 
15-3/15-9 
1 - 8 / 1-2 
1 - 8 / 1-2 • 
15-1/1S.7 
1-4/1-10 
,l-3/l-9 
l5-^/15-lt 
15-3/15-9 
lfi-5/15-9 


PROVINCIAL 

• • 


GOVERNMENT*RUPEE LQANS.: 


• 

9,95,22.400 U 

3 

19^7 

19$2 

• 

1-3/1-9 

2,85,22,40()U 

3 

. 1936 

1961-66 

15-3/15-9 

3,98.25.600P 

4 

193'3 1 

1948 

1-3/1-9 

1,62,14,500F 

3 . 

1938 . 

1958 

15-2/15-8 

1.72.92,0(i!>C 

3 

1939 

1949 

21-6/21-12 

96,61,500P 

3 

1937 

1952 

l-Vl-9 

57,34.900N 

3 

1937 

1952 

1-3/1-9 

47,16,300C 

3 

1937 

1952 

1-3/1S9 • 

18,95,DOOM , 

3 

1937 

1952 

1-3/1-9 

i:42.08.300M 

• 3 

1938 

1953 

15-3/15-9- 

•I.43.a9.000M 

3 

1939 

1959 

• • 

2,39.48,700P 

• 3 

1939 

1949 

15-2/15-8 

SO.OO.OOOA 

3 

J1940 

1952 

• • 

3,54.23,300B 

3 

1 1942 

1955 

• • 

3.50.00I.OOOU 

* • i 

3 

1 1944 • 

1958 

• 15-2/15-8 • 


(A)—Asiam. •,(B)—Issued in Lo^on in conversion of the 4J% J^oan. 

(C)—Central Provinces. (Mi—Madras. (N)—North-West Frontier ProvincAi. 

(P)—pufljab. jU)—United Provinces. (♦)—^Picome-Tax Free. * 
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APPENDIX jC-conW. 


Amount 

Outstan(Vng 

Rs. • 

Interest 
per cent. 

Vear of 

Issue 

( 


' 

• • 

Interofit due 


« 

MVSO^IE GOVERNMENT LOANS 


1,6;»,44,300 

5* 

1930 

1955 

1-11/1-5 

2,95,85,200 

4* 

1933 

1953-63 

1-6/1-12 

50,00,000 • 

3i* 

ISSI' 

1951-58 

15-6/15-12 

1,99,72,900 

3* 

1936 

1956-61 

f 

' 20-10/20-4 



COCHIN STATE 

9 

• 

!• 

: LOANS 


30,00.000. i 

»m 1 

1936 1 

19^’^61 

• • 

r 


trXvancore GOVERNMF-NT loan 

• if 

• 

50,00.000 1 

■M j 

1936 , 1 

• i95e 1 


3,00,00,000 1 

5 I 

1944 1 

1952-54 i 

1 • 



« 

4 

t) 


f 

LOCAL PUBLIC BODIES—RUPEE DEBENTURES : 


. CALCfTTA HCJRT TRUST 


90,24,300 

( 

4 

1 

1914 

• 

1974 

76,90,100 

4 

1915 

1975 

45.39,001 

5 

1916 

1946 

68,02.300 

. 3 

1921 

1981 , . 

,50.00,000 

6i 

1921 

1981 • 

.24,06,300 

6 

1925 

1955-85 

9^,21,600 

« 5^ 

1926 

1956-88 

99.8-»,500 

5 

1926 

1956-86 

,49,49,'500 

5 

r 1927 

1957-87 

.49,30,ooa 

5 

1931 

‘ ft>58-88 

O.OO.OOOH 

*4* 

1931 

c 1991 * 

1.75.060H 

3 , 

1933 , 

• 1954 

60,00,000 

n 

1933' 

1965 

50,00,000 

3i 

1937 

. 1956-66 

.25,00,000 

3 

> 1937 

1951 

25,00,000 

3 

1938. 

1963-68 

• ♦ 





1-4/1-10 


15-2/15-8 
l-lO/t-4 
1-1/1-7 
29-3/29-9 
IS 5/15-11 
4-4/4-10 
1-3/1-9 
15-3/15-9 
f5-4/15-10 
1-7/.M 
15-3/15-9 
20 - 2 / 20-8 
1 - 6 / 1-12 


CALCUTTA IMPROVEMENT TRUST 


50,00,000 

6 

1925 

1955 1 

6-4/6-10 „ 

25,00,000 

5} 

1929 

1959 1 

18-3/16-9 

50.00.000 

4 

1934 

1964 ^ 

14-2/14-8 

35,00,000 

3} 

1935 

* 1965 

13-3/13-9 

30,00,000 i 

• 3 

1936. 

1966 

7-2/7-8 

50,00,000 
10,00,000 1 

3 

3 

1937 

1938 

1962 

1963-68 

, 30-1/30-7 

.t3-3/f3-9 


• » i ' 

)—Income-Tax Free. (t)—Free of Cochin Ipcome-Tax. 

[}—HcRl by the Gommis^oners, * « 







APPENDIX C 


423 


APPENDIX C-;Contd, 


. • 

!• »* ' 

• 



• Amount 
Outstajiding 

• • • 

Interest 
per cent. 

Year of 

Issue 

• 

Repayable in 

• 

Interest due 

• 

RS. 

. • 

• 


• 

• 



• 


% 

• 

BOMBAY IMPROVEMEJTT TRUST 

■ 

^0,00, 000 

4 

1899 

1959 

1-5/1-11 

* 1P,00.000 

4 

1901 

1961 

1-1/1-7 

30,00,000 

4 

1902 * 

1962 


eo.oo.ooo 

4 

1903 

1963 


50,00,000 

4* 

1904 

1964 


30,00,000 

% 

• 1905 

1965 


20,00,000 


1906 

1966 


15,00,000 

4 

1907 

1967 


30,00,000 

4 

1908 • 

1968 


25,00,000 

4.., 

1912 

1972 

Jan. & July 

J8,PO.OOO 

4 

1913 

1973 , 

9 » 

50,00,000 

4 

. 1914 

. 1974 

• 

25,00,000 , 

4 

1916 

1978 


40,00,000 

5 

1919 * 

1959-79. 

1-5/1-11 

70,00,000 

6 

. 1920 

1980 


25,00,000 

5 

1926 

56-86 

1-1/1-7 

25.00.000, 

4 

. 1927. 

1961-70 


25,00,000 

Si 

> 1929 

1944 


10,00,000 

5 

1932 

• 1943 

• 31-3/30-9 

10.00,000 

. 

190^ , 

19g6 

1 

1 ' 

1 »l 


• 

CALCUTTA MUNICIPALITY * 

• 

21,16.300 

4 

• 

1915 

■ 

• * 

1945 

• 

Mar.-Sep. 

11,04.500 

5i 

1919 

• 1945 

, • Aug -Feb. 

17,56,600 

. 5i 

1920 

• 1950 

July-Jan. 

54.5(1,000 

••6i , 

1920 i 

1950 

June-Dee.* 

24,50.000 

6* 

1921 

1951 

• 

*» 

^,65.500 


1924 

1946 

M:iy-Nov.- 

34,45,500 

84,70,000 

1925 

1955 • 

* Jflly-Jan. 

6 

1925 

• , 1955 

• Sept .-Mar. 

36 00,000 

5 • 

• 1928 

• 1955 

May-Nov. 

25.0CL000 

• 5 • 

, 1929 

195'% • 

• Fclr.-Aug. • 

. 25,0^000 

5 

. 1929 

1958 

• •• 

33,00,000 

61 

1931 . 

1980-60' 


32.50,000 

61 

6 

1931 

1951-61 


3,11,400 

• 1931 

, 1948 

Jan.-July 

5.19.000 

(ii 

1932. 

1949 

Sept.-Mar. , 

7,78.400 

6 

1932 

1949 

Aug.-Feb. 

10,00,000 

5i 

1932 

1962 

• Apr.-Oefc 

8.06.300 

4i 

1933 

1950 

June-Dcc. 

16,13,900 

4 

1933 

1950 

•Apr.-Oct. 

15.70.4(}0 

3i 

1934 

1951 

June-Dcc. 

33,91,000 

, 3i 

1935 

1965 

Jan.-J.uly, 

7,92.000 

3 

1936 

1953 


60,00,000 . 

3 

1935 

1966 

Apr.-Oct. 

47,50.000 

3 

1938 

1968 

June-Dee. 

10,67.700 

3 

. 1938* 

1955 

Junc-Dc(i 

1^56^00 

15;56.800. 

4 

4 

• 

1939 

1940 

% 

1956 

1957 

• t 

• 

• 




• 
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APPI^NDIX C— cpntd. 


Amount 

HHM| 

Ye^r of 

Ii>Bue 

• ® ' 1 

P 

• 

Outstanding 

< 


Repayable in 

Interest |j.ue 
' * 

Rs. 

Pumni 


4 

« 


BOJVIBAY MUNICIPALITY •' 


43,00,000 
24,75,000 
15,00,000 
30,00,000 
30,00,000 
49,40,000 
20,60,000 
20.60,000 
17,00^000 
10,00,000 
43,00,000 
10.00,000 
60,00,0«t0 

25,00,000 
2«i,14,000 
S,45,000 
26,21,500 
40,00,000 
9 tK),000 
24,5O,OO0 
30,00,000 


4 

4 

4 

4 

4 

4 

4 

4 

5 
5 
5 
6» 
5 
5 
5 
5 

5 

6 


3 


• . 

1915 

1905-07 

1909 « 
1909-10 

1920 
1913-14 
1913-14 
1913-15 
1986-91 
1986-91 
1986 91 

1920 

•1924-25 

1928 ^ 

1929 

1929 

1929 

1930 


1945 
1940 
1949 
1949 
1951 . 

, 1954 

1974 ; 
1955 

1946 
1948 
1958* 
1980 
1954 
1968 

1949-59 

1954-59 

1959 

1V50-60 

1966 

1967 
196S 



1-6/1.11 
Feb.-Aug; 
May-Nov. 
* May-Nov. 
Jan.. July. 
Junc-Dec. 
June-Dec. 
May-Nov, 


Jan.-jdly 

Jvne-Dec. 

• Jaii.-July* 
Fcb.-Aug. 


f • 

* Junc-Dec. 
1 . 2 / 1.8 
1 - 2 / 1-8 
14-3/14-9 * 


I 


APPENDIX . D 


9 ^ 

This if an e^ct reproduction of the short method of the 'i Analysis of Depositors' Accottnfs” ’ 
published ly the Federal Reserve Bqnk of New York. 

ANALYSIS OI; DEPOSITORS' ACCOUNTS. 

The analysis of a depositor's account is the process of determining the profit or loss on 
the account and is governed by the usual principles of cost accounting. In the application 
of those principles it is f^und thal» four general factors are to be considered r 

1. The amount of tlic depositor’s balance that can be hxined or invested. 

2. The amount of income that such a balance when loaned produces at the average 
net rate on loans and inve^iments. 

• • • • 

3. The .imounts of all disburstment and ^ithe:» reveipie directlj' traceable to the 

account, and • • ^ 

4. The amount of the,bank’s gfvieral expen.se which should be equitably apportioned 

to the account. 

• 

l)F.Ti:RMl>tINC CROSS ;PKOFIT oft LOSS: A certain amount of preparatory 
\»flrk is necessary in order to apply 1, 2 and 3. 'this\»orkwill include: findmg the net 
yield on inoncv loaned, the time necessary to ceWeet items average reserve maintained, 

etc'. • • ’ ' \ 

• 

By the use of these figures in connection with thosc*of .‘i given account, it will pos¬ 
sibles to determine the gross profit or loss in a very few minutes, a result that in many cases 
will be «oiiMdrred a .sutficicutly rcliabV; gauge of th<j vahu*of the account. • 

DFiTJiKMINING NET PROFIT OR T.OSS: M it is dcsiied to ascertain the net 
profit or loss, a portion of the; general expenses inust,bc included, 'i'his, also, will reciuire 
.‘•oine preparatory weeff (tlic nictliO(\ is briefly described in /o.fT piges, which, h®w- 
•ever, ordinarily •need Ifc dftnwonly once during the year. • 

A gremtA part of the cffoi t to otfor a workable plan has been devoted to thcedisposition 
of item 4. As ^ny apportionment as exact as theory demands might prov^c? too expensive 
for a smaller bank to operate, the method is considerablf abridged and averages have been 
adopted thrc'nghbut. 

* • 

Tlj,e liguPes employed are hypoihc-lical, intended only to Ulustrate tlfe method and, 
thcrc lore, should not be used for comparisoi»wilh actual fcsults. 

, TITE METHOD OF ANALYSIS ADOPTED hereip is divided into two parts; first, 
example forms .\ and B, analyzing and assembling the information concerning an account# 
followed bi* notes of explanation to be found on l>ost pages; and second, tables 1 
, and 2 with accompanying rules indicating the distiibution of overhead or genera! expenses. 
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John Doe_ 

Name ~Jf~ Dep ositor. 



1 Daily Balances. | 

Dr! 

Cr. 

i 


ANALYSIS OF ACCOUNT. 

r 

f 


Amounts IN Iransit. 


1.900 
2,000 
3,010 
3,766 
3,765 
1,800 

1,000 

4.900 
2,200 
3,000 
3,000 

4.600 

2.700, 

3.500 
3.SAK) 
4,200 

4.200 
2,100 
5,700 

4.500 

f 

4,t60 
2,300 
2,300 * 
2,80(* , 

1.600 ■ 
2,400 

2.200 


1 day. j2days.j4days.|8da5rs. 


5 J,?00 

1.800 


1,000 


2,000 

1,000 


$ 500 
500 


$1,900 

« 


3 . 00 p 


$ 100 

r>o 


I 18 Q 

I 

'• 400 


I''onn A. 
Sflileniber, 1915. 
Period of Analysis" 





, Ue2eived, 


(a) One day's interest (t>) Average S 2,750 ? 11*500 fiir 1 da. $ 11..500 

on o\crdr.tft bay . per day in a 30- ,7,000 ,, 2 da\.s .. .. , 1,5,SOO 

17c. day montl.. • 3,300 ,, 4 days .. .. 13,20t) 

1,500 „ 8 days .. 12 ,000 

* ‘ ( Divide bv 30) .. 8 52,500 

* Supposedly unavoidable debits used lor lilustra- • - 

, tion i«} analysis (c) Average per clay 8 1,750 

SUMMARY OF ANALYSIS. 


• John Doe 
N.ame of Depositor, 


I.N’COME JiARMNG 13ALANCE. 

Average daily balance ( (b)—Form A) .. $ 2,750 

Less —Average in transit ((c)—Form A ) 1,750 

Net Cash daily balance ., .. . • $ 1,000 


From D. 
September 1915. 
Period of Analysis, 


Less —Average in transit ( (c)—Form A ) 
Net Cash daily balance 
Less —Reserve, • • 

In Vault . (4%) 

With Federal Reserve Bank .. (6% ) 4 

With reserve agents'’ .. . • (0%) * 

income E^rniug Remainder .. ( 88 %) 


120 

$^0 
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Summary or AvAt,vsi&rConehidtd. 

' Form A— contchtdti. 


4. 

5 . 

6 . 

i: 


8 . 


0 % 

( 3%) at 2<»/o 
(85%^ at 4.763% 


. Gross Profit or Loss. 

• • 

Incpome eari^ng remainder employed as follows:— 

With reserve agents .. .. * .. ( 0% )at 

With oAier banks.. 

Loanpd and invested • .. 

Exchange : I ’ 

Received on items 
m Paid for collection .. •.. 

Interest : .» 

Received on overdrafts ( (a)—Form A) $ 1,000 at % 
Paid on average-iialance ( (6)—Form A) $ 2,750 at 2% 

MiSCELLANEOUSk: * 


Expense. Income. 

.05 

3.37 


■( («)- 
■((d)- 


-Form A) 
-Form A) 


Gross 


Profit v' 
Loss 


V 


9. 


10 . 

* 11 . 


a . Net Profit or Loss 

V 

Gross prdfit or loss brought down 
Overhead Cost ; 

Charge for • . 

^Activity .. 163 items at .0233 each 

Cliarge fer Size—cash balance .. $?,000 at 2.05 per annum 
Charge for Number " .. at 4.08 per ^nnum 


Net 


Profit 

Lossv' 


, 2.75 

4.52 

4.30 

.17 

" 7.5) 

7.89 

.62 


7.89 

7.89 

3.80 

.17 

.34 

.62 

4.31 

.82 


3.69 

4.31 

4.31 

, infra. 


Note : Numerals in heavy faced type refer to explanations, infra 

NOTES EXPI.AIN1NG HOW FORMS A AND B ARE USELf IN PRACTICE. 

• , * * • 

The first point to 1>e ^iscertained is what portion of the account is available to the 
Bank ^or'loaning pur^toses. This entails the deduction of the items in transit and the 
Reserve percentage from the Balance carried on the account. * The analysts provides for 
a period of ohe month anti arrives at the balance available for loa'ning pur^scs as follows:— 

» ^ ■ IncOjMe Earning Balance. ^ • » • 

(1)* Average daily balance fer month: This ^is taken from‘the figures which 
represent ledger balances .shown orf Form A. 


C2) 

<3) 

» 

<4 


Amount in transit : All iterfts received for deposit are listed ‘daily according to the 
nuniber of days required to collect tjicm and at the end of the month the totals^are 
multiplied by the respective number of days, and the resulting total figure divided 
by the number of days in the month. This will give the average AmoUnt in*Transit 
daily. 

Net Average Daily Balance : The difference between the two above amounts 
will be Net •Average daily balance. This is the true or cash balance. _ . 

Reserve : The portions of the Net Balance carried as Reserve (on which no 
interest is Teceived) arc next ascertained and set out as a deduction. 


pROSs Profit or Loss. • 

C5) Exetss Reserve : The percentage of total deposits (sometimes known as Secondary 
Reserve), carried with correspt^ipdents for various reasons, is then taken into conside¬ 
ration. The same percentage of the Net Balance of the Deptbitor's account is also 
taken, (and deduct^ fftan the Net Daily Balance of the* account. Aqy interest 
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received on such Excess Reserve is taken into account in the Iilcome coliftnn on the 
Summary. * ^ 

The remainder of the Net Balance is the balance availa'blE *10 tHe Bank for 4oaning 
purposes, on which is figured (for one month) interest at the average net rate received on 
loaiib for the current period, and the result extended into the "income" co(,umn. * 

■ (6) Interest on ^nlmnce available for loaning purposes : kn t^jis example the totlil 
interest on 11,220,000, loaned or invested, by the ^nk is assumed tb bo.$73,206. 
Deducting the expenses against this, estimated at $15,086 (see Tabid I, page 429} a 
net average earning rate of 4.763% per annum on loap.s is reached. , 

* . • # 4 # • 

<7) ExchMg#: i^xchange received from customers, and exchange paid on items received 
from them, are listed daily in the columns provided for that purpose on Form A, and 
the totals of these columns carried into the Summary (Form B). * 

(S) Interest : The actual amount of interest paid to the customers or the actual amount 
collected from customers on overdnift Ixilaiiccs is next brought into the Summary, 

The above items of Income and Expense together with any yiisccllancous revenue or 
e.vpensc in connection with the particular account, such as speciid«"huck book furnished or 
sold to tile customer, salojible exchange received from him or furnished to him at a profit 
or los--., will give the gross profit or loss/>[ the account. 


«' 

, , Net Profit ok Loss. ■ i. 

. • ' 

To determine the not profit or loss the general expenses of the bank have still to be 
consideretl and the proportton thereof applicable to customer’s accounts ascertained and 
spre.Til ov-*r the various accounts. • * ' 

f. To find this proportion, the expenses o^ the bank are first divided among the differ^ 
ent kiiui-s of business done b\ tlie batik. (See ex.iinj>le. Table I). ' 

Tlie principal divisions in a cotiiiliv bank are . 

Depositors' Cheekily; A'ceounta : 'I ise‘ie*are charged with all expenses incideilcal 
to obtain'ng .ind handling depositors' accounts, and looking after the banks' reserves. The 
expenses nu’-dental to the »n\esirin{f oi the depositors' money come under the next head, 
th.it of 

Capital, Surplus, Undivi/(ed P« ofits and Loans : These arc charged with all 
expenses incidental to making loau-j .ind investments anti the carrying on of the general 
liusineS' of th.e batiV coveietl by .-.pecial divisions. 

pavings and Certificates : 'J'hese are charged with all expenses incidental to , 
obtaining and liY»king after these aeiouiUs. The e.xpense of ir.vil.sting the liiiids is borne 
by Capital and biirpliis division. t 

Other E>ivjsions : ‘I'hese include currency, foreign exchange, brokerage, credit 
departineait, trust department, etc. lif the example given, details have not'been carried 
out but the e.xpense.s simply grtiiipfd together under " Ottci Divisions.’’ . 

*■ In Tab*e 1, page*^429, KiCiTlistribiition of exiicnscs among tlicCe divisions is^ given with 
expl.m.ti ions follttvving. r 

* 0 » * 

II. The expenses .ipplii able to depositors accounts having thus been obtained, they 
h.ive still to be apportioned among the individual depositors. 

^ They must be divided according to; 

1. .Vctivity ot Accoun's. ' 

' 2. 'Size of Accounts 


3. Nutbber of At counts. 

, This further .sub-division is shown in Tabic II. „ 

The result of the method of ascertaining the profit or loss on an mdividual account 
can now be arrived at. i 


Tables I and II have shown how to arrive at expenses applicable to depositors' ac¬ 
counts and also how to sub-dividc this total according' to activity, size and number of 
accouyts. In the example given the figures arenas follwws ; 

1. Activity. 

2. Size ,. ,, ., . fC* •• 

• 3. Number. 

• • • • 

* • Total Expense cA' Depos/tors’ Accounts 

• • 


$8,891.06 
,1,053.00 
4.752.00 
115 , 6 ^. 0(0 
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> * • 

These expenses are* now apportioned to individual depositors as follows: 

* . 11 • * * 

ip) Activity:* This expense is distributed to the individual accounts according to the 

' number of items handled in each account whether debits or credits. In the example 
gtven Jhp total number of items handled by the bank in the year wasi380,388. The 
■'* 'entuae activity expense of the bank was $8,891‘00 making the c<^t $*0233, per item. 

, Thwe were 169 items in this particulai^ depositors’ account, making the proportionate 

charge activity expense against this account f3*80 for the month. 

Note : “A more accurate'method would sub-di\*ide the items into classes, %uch as: 
Home, Towm, Country (Tearing House, etc., and obtain the cost of each. For obvious 
reasons such detail is omitted in an abridged method, 

• 

(10) Size: Tips expense is apportioned t<f the accounts accordirife to the amount of 
balance carried. Assuming in this example that the deposits of the bank are one 
million dollars and the “ Size " distribution $2'053, it will be seen that the apportion¬ 
ment will be at the jate of SX'OS per $1,000 per year, on I'l? for one month. 

(11) Number: T his cxpcnise is divided equally over the number of accounts irrespective 

of activity or size. In the example givea there are 1165 depositors. The total 
expenses arc $4,752,yo, making a charge of $4'08 per annum or 34 cents per month 
against each dei)ositof. ^ 

These figures complete the aaalysis which shews iSiat tl'<j bank is sustaining a loss at 
the rete of ^*69 a month or $44' 28 a year nn^this depositor’s account. 

The analysis brings out the following facts; 

1. ThaJ uncollected itfms are being credited as cash, making the apparent balance 

• of the account moic than twice the real l>alance. 

2. That interest is being paid j>n .such lyacollected items. 

’ * 3. 'Uhat the bank \if incurring dons'iderable expense due to the activity of the 

account and lesser amount due to its size ajicl its relation to the total number 
of accounts. • * , 

* TABI.H I. • *. * 


■ , 

Distribution of Expense According to Divisions of Biisinessn 


ExpenJe Accounts. 


Officers’ Salaries 

Employees’ Salaries 

Kept 

Taxes 

Stationery ^id I’rintiu 
etc. .. 

Other Supplies 

Telephone and Teh 
graph.. 

Postage . * 

Eight and Heat * . 

Insuralice 

Surety Bonds .. • . 

Depreciation (or mair 
tcnancc) 

Bad Debts and Speci: 
los» .. • . 

Miscellanccms .. • . 


• t 

, Depo¬ 
sitors 
Checking 
Accounts. 

• • 

Capital, 

Surplus 

and 

Undivided 
I’rofits 
and Loans. 

Savings 
ayd Cer- 
lihcEitcs. 

• 

• .ii 

$3,300 • 

• $6,600 

• 

$.■^0 

5.200 

650 

325 

4,250 

1,250 

1,000 

5.000 

• 

T » 

1,000 

• 

'J50 

1‘25 

333 

83 

42 

333 

83 

42 

417 

104 

52 

170 

50 

40 

50 

300 

25 

75 

50 

25 

568 * 

;56 

133 

• • • • 

500 

« « • • 

• • • • • 

*, • •.. 

• • • • 






$550 

325 

i.qpo 


$ 11,000 

6.500 

7.500 
5.000 

. 1.500 

500 


1,000 
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RULES FOR DISTRIBUTION'ACCORDING TO 

f I 

» DIVISION OF BUSINESS. ** • « 

^ « < 

Officer#* Salaries: The division of this expense depends on the organikalfion of 
each particular bank. The general rule to be followed is that the offi«^rs’ salaries should b^ 
applied to each branch of the business according to their value to that branch. T^iis is to 
some extent Jirbilrary, but if equitably estimated will be sufficiently accunW e. 

Employees' Salaries: These t>ly)uld be apportioned* according to thd branch or 
branches in which employed. The division should be made on a time basis and presents no 
difficulty. 

Rent, Light and Heat: This is divided*among the divisions according to the space 
occupied. Space not chargeable direct to any division, such as lobby, shbuld be appor- 
fioncd rateably among divisions according to the space they occupy. 

Taxes: These are charged tot lie division to whiclf they apply— e.g.. General Taxes 
and Incoipe Tax to Capital and Suiqdus and Loans. Taxes on bank building according 
to the rules for the division of rent. In the example given the bank docs not own the bank 
building and therefore pays no taxes on r«d estate, 

Stationery and Printing, etc.. Telephone and Telc^ragh, Postage, Other 
Supplies : These axpcnces should be divided according to the actual amount concun.cd by 
each divi.sion. It is not necc^iary t* make any elaborate analysis before dividing them 
over the difTercnt divisions of the bank’s business, a careful survey of the iVork done in 
each will enable a fair apprfiximation to be made with very little loss of time. 

Insurance, Surety Bonds: As there are different classes of insurance they are 
treated accordingly. Premiums for Burglary insurance and .surety bonds should be'divided 
according to the divisions of the b.ank’s business, i.e., theprdjiortion due toulic insurance of 
the reserves in .vaults will be applicable to Depositors, checking accounts and to Savingfs 
accounts, and the insurance of securities b j Capital and Surplus. Fire insurance w'ould be 
divided in the same propoytiotfs as Rent. < < 

Depreciation (or Mgintenai.ee) : This is divided according to its nature. If the 
tank owns its building, themairfccnanceand depreciation would be apportioned to the divi- 
Mons according to the rules laul i^own for Rent, as would depreciation of general fixtures. 
Depreciation of furniture or fixtures of 5, particular division would be charged accordingly. 

Bad Dehts aeid Special Lossel: These are charged to Capital, Surplus and Loans 
as a general rule. , 


TABLE If. 


Expense of DEPOSiroRs',C hecking Accounts (from Table I)^ 
Distributed Aubrdif^ to Activity, Size a^d, Number. , 


h'xpense Accounts.* 

f Activity. 

SfJe.' 

Number. 

« 

Total. 

f 

Cjfliccrs’ Salaries 

$1,100 

mm 

$1,100 


Employees’ Salaries 

2,600 

886 

‘ 1,734 


Rent* .. • *.. 

2.1K8 




Taxes 

» ■ ■ • 




Stationery aiind Printing, etc. .. 

666 


334 

1,000 

Other Supplies .. 

222 


111 

333 

Tclimhonc and Telegraph 

222 


111 

333 

Postage. 

313 


1(}4 

417 

Light and Heat 

128 


42 

^70 

Insurance 

26 

12 

11 

50 

Surety Bonds 

• • • ■ 

*75 


75 

Depreciation (or maintenance) 

4‘26 


142 

568 

Bad Debts and Special T,osses . 

• • • ■ 

• • • • 



Miscellaneous. 

--- —_1_ 

• • • • 

• • • • 

*» 

« • • ■ 

f 

' » > 

• • • • 

i 

• 

• . ToWtLS *. 

• . 

a 

$2.0^3* 

* $4,752 

• 

• ,.115,696 

f 













APPENDIX D 


431 


RULES FO/^ DIVISION OF DEPOSITOR?’ CHECKING 
ACCOUNTS EXPENs’eS. ACCORDING TO ACTIVITY, 

^ . • • , . SIZE AND NUMBER OF ACCOUNTS. 

* Ofifiettrs* Salaries: This expense is divisible among all of the above headings. No 
exact basis for aivision is possible which will apply to all banks. The proportion should 
be ju^cd by*he character of the bi sincss and the nuiyber of officers. In this case, equal 
parts nave been assumcd,*to avoid long Explanation! 

Ein;|loyees’ Salaries: These should be divided on a time basis— i. the time 
spent on handing item should go into the .activity column, the tipie spent on book¬ 
keeping should go into the number column, the time of watchmen should go into the size 
column. These figures would vary according to the bank. In an active country bank, 
tile activity jiortion might run aboat one-half to three-fourths. In a small country bank 
with few transactions, thj greater portion of Employees’ salaries would be &pplicable to 
number. . 


Rent, Light and Heat: Fire Insurance: * As a minimum force is necessary to 
oandlc inactive accounts, a’Certain portion of Rent, say oiie-fourth, should go to number. 
The balhn£e goes to activitv, as the additional space is necessitated,by the increasing 
volume of business. * * • 

» ’ » • 

Stationery and Printing, etc.: Other Supplies, Telefthone and Telegraph: 

These arc divided according to consumiJt/on.— e.g., ledgers go for number, supplies used 
in handing items to activity. 

t Postage: Should go to fictivily and number, sav three-fourths and one-fourth, 
respectively. . • 


burglary Insurance: Should go Into size column! as* also the premiums on 

‘fv finn/lc • • 


Surety bonds 


Depreciation (or Maintenance) : Depreciation of Furniture and Fixtuis^s and 
Equipment is divided as follows:—to activity, that yortioJi which applies on the Rixtures, 
etc., of the branches handling items only; to size of accounts, depreciation of vaults ; to 
number, the remainder. The major portion of Maintenance of Building geps into activity. 
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A NOTE ON ST^MP-DUTIES. * 

(See ss, 3-6, 17-24 and 2fof the Indian Stamp Act, 1899 (II of I'SOO).) 

* I 

• I • 

Savo as regards any instiiraincnt ex 'cuteil by or on behalf of or in favour of the 
(iovetment and iniving any instrument for the sale,, transfer or other dispositiojn either 
absolutely or by wav^of mortgage or otherwise of any ship or vessel oranv |)art, interest, 
share or property of or in anv ship or vessel registered under the Merchant Shipping Act, 
1S94, or under the Act XIX of 1838. or under the Indian Kegisteaton ot Ships Act, 1841, 
everv instrument mentioned in Schedule I to the Inditin St.irap Act. 1899 (11 of 1899) 

IS assessable tb stamp-duty, subject of course to the provi.siojis of tiie .Vet and the 
exemptions contained in the said Schedule. 

All instrnmeui ch.irgeable with st.iflip-dnlv liave to In'.siainpcd either before or at 
the time of execution. .-Vnd in eterv such instnirment sh.ill In!" fitllv and truly set fortli 
the considerations ) therefore and all other facts .iltecting its chargeabilify wit h 

.stamp-duty or the amount ot^nty uitli Much it is cliargeable. 

t *■ • 

Evert bill of cxelMngo-i>'’'''t'’lt' oiliertAso tlien on demand or promisso-t note made 
out of Uritish India is charge-ible with duty iipoij its •acceiiianoe or jMyment or present¬ 
ment lor acceptance or payment or upon its being endorsed, transferred or in .anywise 
negotiated in Itritish India. I'lie tirst hoWer in British India of suiih a bill or nob* 
'hall affix thereto the proper stam^p and cancel the same. ' • 

l-A'crv other instnunent vtentioneif in •tli(>?>clicdule v hen exeiuti d oiit-idc Brili-.h 
India but relating to anv/property or thing done or fo be done in British India is 
required to be properly-suynped \*hen it is first received in British India and it shall 
be staii^ed ttithin, at the l.itc'):, throe months from the date when it is so received. 

• * * • 

The duty upon .in iiistrunieTit in winch interest is expressed to bt* iii.ide payable is the 

same a.s if no mention of interest had been made. In other words, the iliit\- changeable is 
in respect of the prtncip.il money only. 

. ■ ■ I •,' * < 

« • * * 

Where molt instruments than one .ireemployed lor the purpose of eoinpletinga trans-- 

aetion of sale, mortg.ige or settlement, the jinncipal lastrunieiil* only is eliai'gonblc with 
duty. The{>ar{ie.s m,iy declare the prineip.al instrument, jirovided the duty payable upon 
It IS the highcsl.pay.iblc in respee^ (fi any instrument employed in the transaction, the 
rem.aininrg instruments being eacli * h,ir#'eal'le with a duty«of one rupee orfly in ben of the 
duty with •■vhich lhi.*y should^Ollierwise I>e cliargeable ij they tiadJjeewexei ulejt separately. 

* < r * 

In the case, howe.er, ol .in^nstinmenl diiwn to eonqirise moie than one separate 
m.itter it sh.dl be ch.irgeable with the aggregate .iinouniof tin* duties with winch cacli such 
separate instrument ischarge.tbk- .But, wliere an instrument is so drawn as to come with¬ 
in more than one descnjit'.on in Schedule 1, it sli.dl lie charged w.dh tlie highest of such 
efuties leviable under the descriptions tinder which it comes. It is provided th.it lioeoiintcr- 
jcirt V dufiUcate^s of .m instrument sh.iil be cliarged with .i duly of more than one rupee. 

.\n instrument not la-mg .t promissory note or bill of exchange, dr.iwn to ev'idence .i 
^deposit of m<irketablo sei unt v for a lotii m.ide or to be m ido is cliargc.ibl^* oulv with the 
diit^ payable on an agreement or rai moraiidum of an agreemi'nt under* Article .5 (c) of tlio 
Schedule. The s.ime is the duty pay.ible iifion an instrument which makes redcci)iab1e ' 
or qualifies a duly stamped transfer as intended as security for a lo.in, «1 auv marketable 
security. rele.iscor discharged of any such instrumeqt is chargeable with the like duty. 

JVhen an instrument is drawn to transfer "to anf penson, property, in consideration 
wiiolly or ill iiart of any debt due to him, such an insturment is chfcrgu.ble n/ith 
ad valorem duty, provided that any duty paid in r^pcct of tli/e mortgage of the property 
to the vendee is de<uctiblc. In calculating the an valorem duty or The consideration 
for th^instnimcnt, thr unpaid principal .ind interest shall be taken into account, as also 
cartainl^ any amftunt'paid or payifole in respect of the instrument hy the Vendee in 
excess of the tlebt (^e to<him. * 
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In the Kasc of an*inatrument chargeable with ad aalorem duty in re6|)cct of any stock 
fit of any marketable or other security,*the duty shall be calculated on the value of such 
security Recording teethe f-rerage pric'* thereof on the day tie instrument is made.* 

1 V7l|pre an instrument chargeable with ad valorem duty is expressed in terms of-money 
other than of 13ritis]i India, such money shall be converted into Britisfti Indian cur¬ 
rency accoKling to, t^ic mto of exchange which for this purpose the Gevernor-General in • 
Cuuncil may from time to time and lhc*duty calculated on the value thus obtained 
of such money iti terms of British Indian currency. Tlffe rate of exchange prescribed by 
the GoycrnorTjGcneral in Councii for conversion for th^ purposes of the Indian Stajnp Act 
of British currency is Rs.l 13-5-4 to £\ sA-rling (notification of the Government of India, 
Finance Department (Ccntnil Revenues) No. C 125—St:imps/25—Dated Simla the 18th 
SeptethbOT, 1925 ; as amended by subse<]uent notification No. 8 Stamps, New Delhi, the 
7th Nov* 1931).^ • 

Dl^niLITY OF PARTIES FOR STAMP DUTY. 

{See ss. 29 avd 30 of flie Indian Stamp Act, 1899 {II of 1899) ).» 

A receipt given for receiving any money exceeding twenty rupees in amount must be 
duly stamped. Similarly, a person who receives a Jiill of exchange, or cheque or promissory 
note for an amount exceoiling twi;nty rupees or receives in full or part satisfaction of a debt 
any moveable property e.xcciding twenty rupees in value is bound to give a receipt when 
asked feft ahd he shall give it duly stamped. » • 

Vi the abstneetof an agreemenl to the conVary, the person executing the instrument 
shall pay the stamp-duty in tlie case of the following instruments ;— 

1. Ailministration Bftml, artiefe 2,*p. 438, post. 

2. Xgreemr^nt relating to Deposit of 'Jktlc-deeds, Pawn or Pledge, article 6, p. 439, 

• post. t 

3. Bill of Kxchatfge, article 13, p.^4-11, post^ 

*4. Bond, article 15, ’ p. 442, *poSt. 

5. Bottomry Bond, article l6. p. 443, post. 

6. Customs Bond, article 26, p. 446, post. 

7. Debenture, article 27, p. 446f post. t 

8. Further Charge, article 32, p. 447, post. 

9. Indemnity Bond, article 34, p. 448, post. 

* 10. Mortgage DectT, r*-tifle 40, p.*450, post. 

11. Prewuissory NoUii article 49, p. 455, post. 

12. i^clease, article 55, p. 457, post. 

13. Respondentia Bond, article 56, p. 457, post, % 

14. Security BonjJ or,,Mortpigc Deed, .article Si, p. 458, 

15. » SettTemcht, article 58, p. 4^8, post. < 

16. Transfer of Shares in an Incorporated Company or other ]3ody Corporate, article 

^ 62 {a), p. 459, post. . ^ 

17. Transfer of Debentures being marketable securities whether the debenture is 

Viiblc to duly <5r not, except debdlitures provided for bv Section 8 {i.e., bonds.* 
debentures or other securities issued by a Focal Autliority un^er.the Ipcal 
Authorities Foans Act, 1879, which arc liable to one per centum duty on the 
total amount of the issue), article 62 (6), p. 460, post. , 

18. Transfer of any interest secured by a bond, mortgage-deed or policy of insurance, 

• article 6?t(c), p. 460, post. ^ 

* Injthc following cases, in the absence of an agreement to the contrary, the person 
"indicated against tine instrument shall pay the duty chargeable;— 

1. Policy of insurance other t<iian fire insurance—by the person effecting the insur- 

cLtlC6> ^ ^ 

J5. Ijplic^ of fire insurance—by the person issuing the policy. 

3. Crtnveyance (including a re-cqijveyancc of mortgaged property)—by the grantee. 

4. Fease or agreement to lease—by the lessee. 

5. Count'erpart of a Itose—by the lessor. 


28 
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6. Instrument of exchange—t>y the parties in. equal sharps.' * 

7. Certificate of sale—,by the purchaser of the property to w^ich the certificate- 

reUtes. * * » < « 

8. Instrument of pirtition—by* the parties to the partition in proportion id thetf 

shares or in such proportions as the Court or Arbitrator directs ivhe'n tnq parti* 
tion IS in pursuance of an order of a Court or an Arbitrator. » 

Upo8 the Kinds of Stamps for indicating the Payment of IJuty.' 

The stamp-tluty payable in respect of any instrument charge.able with duty shall be 
indicated by means of stamps issued.by the Government* for the purposes of the )!ndian 
Stamp Act, 1899. ^ 

There are mainly two kinds of stamps for indifating the payment of duty with 'Which 
an instrument is changeable, namely, impre.sj^d and adhesive. The use of adhesive stamps 
i s optional. 

Where .special shimps arc issueil for particular kinds of institiments, the special stamps 
shall be usedpnly for the kind of instruments specified ^pon the jtamp itself and in respect 

of none other. ^ 

« 

Imprijssed Stamps. 

All instruments except those which come within the scope of Section 11 and which 
may be stamped with .T*Jhesive stimps shall have to be written upon impressed stamps. 

Under Section 10(2) (c),*llie Gftvernor-Gencral in Council has power to.direct the size 
of the paper upon which ^ills of exchange |}r promissory notes in an oriental languagd shall 
be written. And by rule 4 (1) (<i) and (6) of the Indian Stam^ Rules 1925 (notification of 
the Government of India, Finance Dcpartmefit (Central Revenues) Simla, No. C. 63, 
Stamps, 25, dated the 5th May. 1925), it is laid down that a hundi payable otherwise than 
on demand but not more than one year after date or sight!) nd for an amcTunt not exceeding 
Rs. 30,000, shall be ivritten on pajrer on which a stamp of tlie proper value bearing the w8rd 
hundi has been engraved or embossed. #.Where a-thtindi exceeds Rs. 30,000 in amount or is 
payable one year after date or*sight, it sh<all tiaW; to be written upon paper supplied fol* sale* 
by the Government to wnich a la^cl has been affixed by the Collector of Stamp Revenue, 
Calcutta or a Superintendent of b’tamps, and impressed or perforated by such officer by 
meansbf a stomping machi le or a perforating machine and who, after making such perfo¬ 
ration o^ impression, shall writ«i*on tht face of the laibel or labels, the date of .so impressing 
or perforating the same and attaclj his usual signature immediately under such label or 
labels. • , 

By rules 4 (2) and (3) of the said' Rules, it is fyrther provide^! #;hat the {sheet of paper 
up5n which a pundi is written shall not be less th.in 8; inohet loing and 5^- inches widcl 
Although no plain jiaper can be joined thereto, two or more,sheets of paper on which 
stamps ha\x been engrared or embossed may be used to write up the instrumenfi; in which 
case they shalt togethcr'make up tl^j amount of duty chargeable in respcc,t of the same. 

Instruments, s;ive as to thosfe coming under Scctioq, 1»1 of the Act,or rule 13 of the 
Indian Stomp Rules whjfh may be stamped with adhesive stj-mj^i, which rce^uire to be 
stamped after their receipt fn British India, having Ujien executed out of it,*.shall, by rule 
12 of the said Rules, be btampv'l with impressed stamps. Such instruments, upon their 
arrival in British India, have to be presented before the Collector of Stamp Revenue, Cal¬ 
cutta or a Superinlendent of Stamps or other officjpr appointed in this behalf by the Ciov- 
emment of India or by the Locaf Government of a Governor’s Province, who sh.-dl, upon 
Jiayment, impress them by affixing thereto th6 neces.sary label of labels and tljen stamping 
or pjrfora^jng^the same. 

Adhesive Stamps. 

By'Section 11 of the Indian Stomp Act, 1899, as supplemented by rule 13 of the Indian 
Stamp Rules, 1925, the following instruments may be stamped with adhrtiivc stomps :— 

9 * * 

(а) instruments chargeable with the duty of one anna or h.ilf an anna, except, parts 

of bills of exchange payable otherwise than on demand ant},drawn in sets. 

(б) bills of exchange payable otherwise than on,demand and drawn in .sets when the 
amount of duty dor;s not exceed one anna for each part of the set. 

• (c) bills of exchang e and promissory notes dra*wn or made out of British India. 

(<f) entry as an advocate, vakil or attorney on the roll of a High Ccflirt> * 

(e) notarial^cts. t” ' !*■ 

•(/) transfers bv endorsement of shares in an inc^uporated company or ether body 
. * • corpdlrate. 
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(i) transfers &f debentures of yublic coxnpantes or associations. 

(A) copies of maps and plans and printed copies wh'in chargeable with duty under 
^, * articlS 2l, p. «5, post. ^ 

(f) .instruments chargeable with duty under articles 5 (a) and (!>) and 43, pp. 438,. 

% • 462, post. • 

• ij)^ ins^mdhts chargeable with stamp-duty under article 47, p. 453, post. 

(k) instalments chargeable with stamp-duty under articles 19, 36, 37, 49a (it) and 
(t*t) and 52, jip. 443 et seq.^ post. ^ ^ , 

The instruments chargeable with the duty of one anna are the following, namely • 
{'J acknowledgment of debt eifceeding twenty rupees, article 1, p. 438. 

(it) delivery order in respect of goods, Article 28, p. 446. post. * 

(Hi) mortgage of a trop when loan repayable not more than three months from date 
of instrument, for cvei'V sum secured not exceeding Rs, 200; ind for every 
Rs. 200, or part thereof in excess of Rs. 200, article 41(a), p. 451, post. 

(iv) policy of sea-insurance, for or upon anjj voyage, in certain cases, articles 47-A(l), 
(2), p. 453, post^ 

(i^ 4 )olicy of insurance against railway accident, valid foj a single journey only, 
article 47-C (a), p. 463, post. • , ^ 

• (vi) policy bf insurance not specifically provided for, article 47-D (i), p. 454, post. 
(wit) promissory not^ payable pn demand, article 49, p. 455. post. 

(viii) , receipt for money or property exceeding Rs. 20 in amount or value, article 
53, p ,456, post. , • 

(ix) Shipping or^er, article 60, p. 459, post. , 

• (x) Agreement executed for serviE^or ior ^crforman<je of work in certain estates in 

British India or Mijsorc, where the advance giifen under the agreement 
docs not exceed fifty rupees (notification* of thg Government of India, 
Finance Department (Central Revenues) No,* 6 (Stamps) Dated Simla the 
12th Sept.. 1931—item 89) • , 

♦ • 

It is provided that, whenever stamp-duty payable under the Act in respect of any 
instrument cannot be paid exactly by reason of the fact that the necessary stamps are not 
in circulation, the anvipnt of deficiency arising on tliat account sh.gdl be made up by the 
*affixing of one anna rfhd 4iaV anrui, adhesive stamps which when availabje inscribed Tor 
revenue shn^l be revenue stamps. It is however open to a Local Government to direct 
that instead of such stamps adhesive court-fee stamps shall be us^d for the purpose. ' 

In the case however of an instrument of transfer of ajiarcs in a company or association, 
if the stanyi upoft which it is i\4iti4:cn is subsequentb* found under article 62 (a) p. 459, post, 
to be deficiei;^ in cons«quance-of a yse in the value of such^hewes, tfte deficieftcy wheA 
soughtdo be made'up by means of acfiicsivc stamps, has to be made up by the use of one or 
more such stamps bearing the word Shhre Tuansfer. • * 

, By rule 17 of the Indian Stamp Rqjes, 1925, the following instrumsnts when stamped 
with adhesive stamps, shall be stamped with the following descriptions of such stamps, 
namely:— « ' * 

(a) bills of exchange, and promissory notes drawn or made out of BrAish* India*and 
chargeable with a duty of more than one anna, rvith stamps bearing the word 
Foreign Bill. * 

(b) sepaAtc instruments of transfer of sh.ares and transfers of debentures of Public 
, Companies and Associations, with stamps bearing the word Share Tran’sfet^ 

\c) entry a# an advocate, vakil or attorney ont he roll of any High Court with 
stamps, bearing the wor^ Advocate, Vakil or Attorney ^s the case may be. 

(d) notarial acts, with foreign bill stamps bearing the word piotarial. 

(e) cojjjes of maps or plans and printed copies certified to be true copies, with 
* *fourtfee stamps. 

(f) instrumints chargeable witli*stamp-duty under Articles 5 (a)»and (6) or 43, pp. 

43*8,^ c/ seq., post, witbh stamps baring the words Agreement or Brokers'* Note 
iflespectively. * - . • - . 
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(g) instruments chargeable wU,h stamp-duty under article. 47, p. 453/ post, with 
stamps bearing the word Insurance. ' 

Upon the Writing of Instruments, 

Adhesive ftamps affixed to an instrument shall be cancelled upon its pxpeptiotf in such 
manner that tliey (jannot be used again. Signing across them for^his pu^osc js suilicia!it 
cancelUition. Wherc_an adhesive stamp so iFffixed is not cancelled, fne instrument sha]l, 
so far as that stamp is concerned/be deemed to be unstamped. ** 

Wlitn an instnimciit is uTittenupon an impft'ssscd stamp, it^ias to be so*writteua3 to 
let the st.unp aji^icar i>n the face of the instrument, all the same, in such manner that it 
cannot be used for or applied to any other instriimout. No sccoml instrument chargeable 
with duty can bo written upon an impressed stamp upon which one has alreadyTheerf written. 
This docs iu)l, Imwt'ver. prt'vcut an endorserneiit, duly st.impcd or not, as the case i^y be, 
being made on .iii instrument upon an miprossed stamp tor llie pjirposos of transferring any 
light crc.Ttcd or Lvidonced by it or for the purpo.se of acknowledging receipt of any money 
or gooils, the'P'i'Vment or dclivory of which is secured thereby. « 

WhVre two or more sheets of impressed stamps are used to make up the duty upon an 
nstniment, a portion of such instrument shall be written upon each sheet so used. 

Should .1 single sheet of paper, not being paper bearing aw impressed handi stamp, be 
found insufheiont (or wtituig the complete instrument on the side bearing tho»st».mp, so 
much pLiiii p.iper may be sujijoiiicd to'it as is iicceskirj' for the complete writing of such 
in.'-trumeiit, provided, however, that a sub|tanlLil part (meaning the matcriM part) of the 
instrument be written on t'nc sheet bearing the stamp. 

» • 

Although it is ilesir.able to write the iiistniment on the side which bears tjjo stamp, 
writing on the other side iii order to completr the mstruiiicnt does not ^cem to be prohi¬ 
bited ( (1S84). 7 ^Lld. 17(S). 

Upon Aujcuication as to Proper Stm.ip. , 

When there is any dt^ibt as to^thc amount of duty p-tyable under tin Act in respect of 
any instrument, it may ht'bronght before the Collector of the ])lace for his opinion as to the 
proper st.'imp with which it is chargeable, anil the Collector is bound by section 31 of the 
Indian Siaiiip Act, 1899, to do/enninti' tlui duly with which the instrument is cliargcable, 
upon payment of such fee, not being less than eight annas and not exceeding five rupees in 
any Case, as he tnf.y direct and upon his being furnisiied such additional information, be¬ 
sides the instrument, as he may requite. 

* Penalties 


Scctioft 63 of the Indian Stamp Act, 1899 (II of 1899) lays down :— 

(1) Any persita— t * 

(ft) tlrawinii, inakin'.:, isMiine, rnilor^irnf. o^tran-sfiTrinK, or slpnintftitfifTwhe than as n \vitneB!i,,»ir presenting 
Ar ftcccptanfi' cir iiil'nt or iweejtin'.;. piij inp or rerei\ mi: r»t>iii</it of, or in iriy ii»uiiii-r iii'iioliiitiii):, any bill of 
exchange (iia>al'le/ithi rw w than on tliTiiand), or prunii'Miry nr,tf/»ifhout llie (.aim- being <liilj*Btunipi‘iI; or 

(b) exr I lit ins or signing otHerwtwthan a.s a witnr<^ any iRher instrument charpeahle \i ith dnt y without the 
same being dnly ttarnijed; or 


(c) voting or attsinpting to vote under any proxy not i^iily stadiiied ; , 

^ Bhftllfor every bui li oHem-e Pc puniibable witii tine wlde|i may extend to flvcliundred rupees; 

Provided that, wlien any penalty lias iieeri fiairl In n speet of any Instrument under See. :t5, Seiii 40, or Sec. 61, 
the amount itf suc^) penalty siiall be allowed in rediu-t ion ot the line (if any) sulisequently im]Hiseil under tills section 
In respect of the same instrument ujiou the person wiio I'lild siieti p-iialty. 


(2) If a sliarc-warrant is i.v.iied, without being dulv .imped, tlie Comiiany issuing tlic same, and alao every 
person who, t»t the time wliin it is issupd, js tJie managing direelor or the, seeretary or other piluripal officer of the 
comiMiny shall be puuishabli; witli fine wiiieh may exti iid to live liiindrcd rujiceii. 

« 

* Cancellation of Stamps. Not only, is it neccs.sary to affix the stamps, but al^o they 
must be so cancelled, that they cannot be used again. This can be done by the drawer 
writing his name, or the initials of his firm, and the true date of such signatures across the 
s^mps or by any othcr’clfectual means, e.g., pcrfonition. Merely drawing two parallel 
lines across the .stamp;> docs not suffice, as thc«tamps can be u.sed again. Failure to cancel 
the s^mp effectually by a person, who is by Sec. l5 of the said Act required to do so, is 
penalised by Sec. 63 of the Indian Stamp Act, 1890, which directs the impdsitibn of*a fine 
up to one hundred rupees. As the Co-operative Societies arc «xempte(^ from th'e provisions 
of thf Stamp Act, the Registration Act, and the Income Tax Act. thev are not required to 

V‘ 

■£. 


y th#! stamp (^uty/ on biUs, drawn by them, (Co-op«rhtii{e Credit Sociotira Act, 1912, 
28). 
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86. Tbe stamp duty with which InstTuments executed on behalf of any registered Co-operative Society or 
any officer or member of such society relating to fho business of th j society are chargeable, is remitted under Qoy. 
emment of India Kotl^catlon Ko. 68_3-F„ of December 28,1012 (published lyider Oovemment Kesolutions 1662 and 
6086 of I'ebruary 20, and fune 2^,1013. Beveitue Department). This exemption applies to all stamps on receipts' 
che<lues,*bond8, etc., but not to Court-fee stamps.—Ewbank’s Manual for Co-operative Societies In tbe Bombay 
Brosldoncy. •[Fart IV [General] Chapter XXI, page 810], _ 

S • * * 

_Staint> dutyoig b'flls drawn on part|es out of British Indih. Bills drawn in^' 
British India, on parties out of British India, arc liable to duty under Sec. 17 of the Indian 
Stamp Act, 18^, and this duty should bo paid at the timfe of their execution, but bills issued 
in' other countries, on parties iil British ^dia, must jje, stamped by the first holder,in India 
(The Indian Stamp Act, *899, s. 19). There is an exception to this rule, in the case of bills 
drawji in Mysore, on which full stamp duty lias been paid. Such bills arc exempt in respect 
of thcirjiegotiation in British India, bdt not in respect of their presentment for acceptance 
or payment, vyhen a bill, issued out of Britijfc India, is not stamped,* according to the law 
of the place where it is made, and is therefore bad under that law, and for that reason, it is 
perhaps void, elsewhere.'* Courts, in British India, however, will take no notice of any 
penalties imposed by suc)j> law. When a bill or note is materially altered by the consent of 
parties, it becomes a nsiw contract retiuiring a fresh stamp. In International Banking 
Corporation v. A. Pestonji &• Co., 49 Bom. 351 the plaintiff bank were holders for value of 
bills of exchange accepted by the defendants. The plaintiff bank noted in red ink at the 
top right hand corner of cju^h bill the date of maturity. Subsequently, the idaintiffs grant¬ 
ed exte^sipn of timo for payment and the defendants altered the fed ink momoradum of 
the due date so as to conform with the agreed extension for ijaymcnt*. It was held that 
these becaincmcwjbills requiring fresh stamps and in the absrficc of them were inadmissible 
in evideqee. The Privy Council however, m a^subsequent cast), II. Pestonji &■ Co. v. Cox 
and Co., 52 Bom. 589, on identical facts held that there was no new contract at all and 
therefore^ no fresh stamps were necessary. The position w'ould have been different if the 
due datc’on the face of the bill had been alfered. 

* Stamping after execution. Bills of exchange, promissory notes, and cheques could, 
previous to the coining into operation of yic Indian Stamp Act, 1899, be stamped even after 
* thefr execution. But, after the Act cam% Jifto effect, all ihstram'ents are required to be 
stamped and cancelled at the time the c-xccutant puts his signatime to it, i.e., at the time of 
execution. Thusin Dayaram Surajmalx. Chandula (19*25) 27 Botn. L. K. 1118,the Bombay 
High Court held that, where a hundi was originally affixed with one anna adhesiv^ stamp, 
but the stamp, not having been cancellitd at t he time,*)f its cfI)fecntion, was cancellcd^t a later 
date, the hundi was not legally stamped, and was, fherefore, inadmissible, in evidence. 
Instruments, which are not jiroperly stamped, are not admissible, in cvi^eticc, except those, 
which are made admis-siblc by Sec. 35 on payment of yhe prescribed penalty, or in a criminal 
•court. *•*■*»,* ’ • 

See. 35 {a) of the Indfcin Stamp Act, 1899, given below prescribes the penalties for ins¬ 
truments, which are not duly stamjied :— J . , 

Any Buch Instiliincut not being an Instrument cbargcablo i»itli i duty of one anna (or liaVf an anna) only or a 
bill of exchanf,e or T*onilBaory note, shal^ subject to all juat cxij^ptiona, bo admitted in evidence on payment of 
the duty wltfi whleli the saigc is chargeable, (jr, in the case of an Instimuent ^su^cicntl/ stamped, cit the amovtit 
requlrc<l,to mak'?up silfb duty, together wlth^ penalty of five rupees, or, when ten times tlic apiount of the proper 
duty or deficient portion thereof exceeds five rupees, of a^um equal to ten times Arch duty or portion. 


PART II. 

STAMP DUTY ON INSTRUMENTS. 

Ifp view of the vdHou^ A mendments made by Local Governments from time to time as regards 
the*rcUes of duties leviable on various instruments, a Banker would be well advised, 
to have the €tamp Duties set out hereunder, brought up-to-date. Imperial 
duties are presumed to apply where Provinces have made *00 amendments. 


Stamp-Duty has been remitted where instrument executed in the areas set forth hereafter- 
in respect of whieV the stamp-duty wiyi which it is chargeable under the stamp law for the 
time being in force*ln the said areas ha^been paid in accordance with tl»e said law (notifica¬ 
tion of the 6o.vernnient of Indio* Finance Department (Central Revenues) No. 6; SfStmps, 
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12th September, 1931) ; Agency tcn?tories in Baluchi^n; the District of Abw ; the can¬ 
tonments of Mhow, Neemuch, and Nowgong (mcluding the Civil Lines) in the Cratral India 
Agency and Baroda ; the Ind*re Residency Bazars ; railway lap^ within the limits of the 
Central India and Kajputana Agencies over which fhc Governor-Gen'eral in Council exCT- 
cises jurisdiction; the areas in the Hyderabad State in wliich the Governor-GOTfiral in 
Counc U excrciues jurisdiction through the Resident at Hyderabad ; Bcrar ; jlfe dyil apd 
•> hhlitai y Station Bangalore; railway lands in the Mysore State aver which the GoverxA;w- 
GeoeiaV in Council exercises jurisdiction ; raiHay lands in the Baroda State pnd ip Statesdn 
the Political Control of the Government of Bombay, over which jurisdiction has been 
ceded to the British Government and to which the provisKns of the Indiap Stamp Act, 
1S99 (II of 1899) have been applied ;*rafilway land^in Jammu andIKashmir and in Sta'ces in 
the Punjab over which the Governor-General in Council exercises jurisdiction. The Gov¬ 
ernor-General in Council remitted the stamp-duty with which, under any law for Jhrf time 
being iii force, instrupients executed by or oitbelulf of any society for the time being regis¬ 
tered or deemed to be registered under the Co-operative ^cietics Act, 1912 (11 of 1912) or 
instruments executed by any officer or member of any such society and relating to the busi¬ 
ness of the soficty (other tlian cheques of individual members drawm against their current 
accounts with co-operative banks) were chargeable (notification Ijo. 2781-F, 23rd October, 
1919). » 

TAe atticles set out hereunder are numbered so as to correspond with similar articles 
in Schedule J of the Ittdian Stamp Act (// 1899). , ^ 

J. Acknowledgment of a debt Exceeding twenty rupees in amount or value, written or 
signed by, or on bchijlf of, a debtor iyi order to supply evidence of suen debt in* any 
book (other than a banker’s pass-book) or on a separate piece of paper wnen such 
book or paper is left in the creditor’s possession provided*that such acknowledgment 
docs not contain any promise to jiay the debt or any stipulation to pay intetest or to 
deliver any goods or other property. ‘ ‘ *' 

Proper Stamp-Duty.- -Impcrisjl, Bombay, Bengal, Madias, one anna. 

2. Administration-Bo^d including a bond given undqr section 256 of the Indian Succes¬ 
sion Act. 1865 (see now XXXiX of 1925). section 6 of the Government Savings Bank 
Aijt, 1873, setdion 78 of tlfte Probate and Administration Act, 1881 (see now XXXIX 
of 1^25) or Sec. 9 or Sec. l/> of the Succession Certiticale Ai t, 1889 (repealed)— 

• * • 

(«) where the amount does not e.xceed Rs. 1,000; 

Proper Stamp-Duty. —Imiicrinl, Bombay, the same duty as article 15. " Bond 

. post for Such amount; Bengal, the same duty as cjrtK*fe 15. , “'Bond ", posD 

ftx.- such amount in its application to an Admliistration-Bond given under 
section 6 of the Govcniment Savings Bank Act, 187.^ or section 291 <jr section 
« 3J5 or spet^n 376 of the Indian Succession Act, 1925 ; ^ladras, the same duty 
as^rticle 15, " Bond post for such amount. ' 

(6) in any other case: •• « * * „ 

* * * f ^ ^ 

Proper, Stamp-Dut^, —^Imperial, five rupees; Bombay, Bengal, ten rupees. 

Adoption-Deed, that is to say any instrument (other than a will) recording an adoption 
or conferring pr purporting to confer an auth^ity to adopt. 

Proper Stamp-Duty. —Imperial, ten i[upces; Bombay, .Bengal, twenty rupees 
Madras, fifteen rupees. * 

4. Affidavit, including an affirmation or declaration in the case of persons by law allowed 

to affirm or declare instead of swearing. 

' Proper Stamp-Duty, —^Imperial, one rupee; Bombay, Bengal, Mad/as, two rupees. 

• • 

Exemptions .—^Affidavit or declaration in writing when made (a) as a condition of'pnrol-' 
ment under the Indian Army Act, 1911, or the Indian Air Force Act, 1^2; (6) for the im¬ 
mediate purpose of being iiled or used in any Court or.before the officer of any court; or 
(c) lor the sole purpose of enabling any person to receive any pension or charitable allowance 

• * • 

5. Agreament or Memorandum of an Agreement. 

(o) if relating to the sale of a bUl of exchange; . 

• Proper Stamp-Dtdy .—^Imperial two annas; Bombay, Bengal, four annas; Madras 
. . thrge annas; , , • , * , 
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<(fe) if relating to»the sale of a Qoverninent security, or share in an incorporated com> 
pany or other body corporate ; 

^'Proper Sta^p-Dhty. —^Imperial, subject to a maximum of ten rupees, one anna for 
’ * ■ every Rs. 10,000 or part thereof, of tlfe value of the security or share ; Bom* 

, bay, Bengal, subject to a maximum of twenty rupees, two arnas for every 
]fe. lO.OOiior part thereof, of the value of the security jn its application to 
(fevernment securities but twe^ annas for every Ks. 5,QOO or part thereof, of 
tMB value of the share if the security is of an incorporated Company or other 
.body corporate ; Madras, subject to a maximum of fifteen rupees, one and-a- 
half annas <or every Rs. 1®,000 or part thereof, of the value of the’security 
or share. 

a * 

(c) if not otherwise provided for : , 

Proper Stamp-P)*ty. —Imperial, eight annas; Bombay, Bengal, one rupee 
Madras, twelve annajf. 

» • 

Exemptions .—Agrceihcnt or memorandum of agreement (a) for or relating to,the sale 
•of goods or merchandise exclusively, not being a Note or Memorandum chargeable under 
article 43, post ; (b) made in the form of tender tdthe Government of India for or relating 
to any loan; (c) made undqr the European Vagrancy Act, 1874, section 17. 

• • - 
Stamp-Duty has been remitted in the following rf;ases by notification bf the Government 
of Ii\|dia, Finance pepartment (Central Revenues) No.*6, Sttfmps, dated 12th September, 
1931 ; Agreement of the kind described in thsfDckkhan Agricjilturist’s Relief Act, 1879 
(XVII of 1879), section 43 iagreemep,t made with a railway company or administration or 
an inland, steamer company for the conveyance of goods; agreement or indemnity bond 
given to a railway authority or an inland stgamer company by a passenger permitted to 
tr.ivcl without pa*ymcnt of fare,*indemnifying such authority or company from any claim 
for damages in case of accident or injury ; agreement or aidemnity bond given to a railway 
.autliprity or an inland steamer company !#y a consignee (when the nplway receipt or bill of 
lading is not produced) in respect of the delivery of articles carried at half parcels rates or 
at goods rates namely ; fresh fish,*fruits, vegetables, ba^ar baskets, bread, meat, ice, and 
otlier perisliablc articles; agreement made with the railway ceftnpany or administration 
which purports to limit the responsibility of the company or administration as declared by 
the Indian Railways Act, 1890 (IX of* 1890), section 72, ?yb-section (1) and is id a form 
approved by the Governor-General in Council under sijb-scction (2) of that section ; agree¬ 
ment between creditor and debtor to refer their claims to arbitration mjide in the Central 
Provinces in ijlic coursg ^f conciliation proceedings approved by the Local Government, and 
Ihc award madenn virthe erf speh agreefnent; attested instrument evidencing an agreement 
relating to the hypothecation of moveable property where such hypothecation has been 
made by *vay of security for the reiiayment of money advanced or. to be advanced by way 
of a loan, or of i^n existing or future debt—duty reduced to the amount chargeaUle on a bill 
of exchange under article No. 13 (6) of Schedule I of tfie,Stamp Act, 1899,5or the amount 
secured, ii.such loan or debt i^rojiayable on demand or more than three months from the 
date of the iTjptrument*; aiM tor half Vic amount, if such loan of debt is fepayable*not morft 
than three months from the-date ofrfli^ instrument; unattestcc^instrument evidencing an 
agreement relating to the hj^pothccation of moveable propterty, where such hypothecation 
has been made by way of security for the repayment of money advanced or to be advanced 
by *way of loan or of an existing or futixc debt. , “ 

9 * • * 

Agreement to Lease. See article 35, ” Lease ”, post. 

• 6. Agreement relating to deposit of Title Deeds, Pawn or Pledge, that is to say 
any instrument evidencing an agreement relating to— , 

(1) the drfposit of title-deeds or instruments constituting or being evidence of the 

. title to ally property whatever (other than a marketable security) or • • 

• 

(2) the pawh or pledge of moveable property, where such deposit, pawn or pledge 

lias been made by way qf security for the repayment ef money advanced or to 
be advanced by way of a loan or an existing or future debt. 

• * • 
,(o) #f such loan or debt is repayable on demand or more than three months from 
• the ^te of the instrument evidencing the agreement: 

• ’ *? s 

Proper Stem/i-DM/y.—Imperial, Bombay,—The same duty as article M (b), 

, •“ Bill of Exq^anglb,” post for the amgunt seyired. • Beggal, hydras:_ 
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If drawn In act If drawnlnset 


If drown, singly of two, tat each of thne. for eoctn 
• part 6f the set part of the sot 

Bs. AS. P. its. As. F., Ks. As. P. 


part 6f the set 
Bs. As. F., 


(j) where the amount of the 
loan or debt dbes not 


» exceed Rs. 200 

0 

4 

6 

0 3 

0 

. .0' 

1" 

.6 

(jj) jWhcTC it 
exceeds 

Rs 

200 

but does not 
exceed. ♦ 
lie. 

400 

0 

9 

0 

•- 

. 0 4 

* 

6 

• 

• 

.0 

e 

3 

0 

400 

.. 

0*13 

6 

0 Il7 

6 

0 

4 

6 

600 .. 

800 .. 

1 

2 

0 

0 9 

0 

0 

6 

0 

SOO .. 

1,000 .. 

1 

io 

6 

0 12 

0 

0 

7 

« 

1,0,00 .. 

1,200 ., 

1 

11 

0 

0 13 

6 

0 

s’ 

0 

1.200 

1,600 .. 

2 

4 

0 

1 2 

0 

* 0 

12 

0 

1,600 .. 

2,500 

3 

6 

0 

1 dl 

0 

1 

<> 

0 

2,vS00 

5.000 .. 

6 

12 

V 

3 6 

0 

2 

4 

0 

5,000 

7,500 .. 

10 

0 

0 

5 ;i 

0 

3 

6 

0 

7,500 

(Madras Rs. 10-2-0) 
10,000 • ,. 13 8 

0 

6 12 

0 

4 

8 

0 

10.1 00 

15,000 

20 

4 

0 

Ifc* 2 

0 

6 

12 

0 

.. 

20,000 .. 

27 

0 

0 

13 8 

0 

9' 

0 

0 

20,000 .., 

25^100 • .. 

33 

12' 

0 

16 14 

0 

11 

4 

0 

25,0011 

30,000 .. 

40 

8 

0 

20 4 

0 < 

•13 

8 

0 

ami fill c*. cry addition.-il' 

Ks 10,000 or ji.iit thereof in 
exct-i of Ks. 30,000 

•» 

13 

« 

8 

0 

«. 

6 12 

0 

4 

« 

.3 

0 


(/ ) if such loan or debt is rcp.iyablc not more than three months from the date of surh' 
instrriment. • « 

Proptr Statiip-Djiiy.—TmY)i:Tia,f, IVmb.iy, half the duty payable on a Bill ol ‘ 
Exchange, article 13 (b), post, for the amount secured; Bengal, half the duty 
paj-able on a loaQ or^lebt under Clause (a) (i) or clause {a) (ii) for the amount 
*■ secured ; Madras, half the duty payable on a loan or debt under clause (a) (i) 

• or clause (a) (ii) the pmount secured. Stamp-duty of quarter anna shall 
be reckoned as ha'll-anna and three quarter-anna as one anna. 

f 

$ 

Exemptions.—insirameat of paivn or pledge if goods unattested. 

• • *v' * ‘ 

Appoint^ient in execution of a power whcthei. of trustees' or of property 
moveable or immoveable, whcie made by any writing not«bemg a will., 

Pttper Stamp-&uty ,— Imperial, fifteen rupees ; Bombay, (a) in itf application to- 
trustees ; fifteen ruppes ; (6) in its application to property—moveablo or im- 
^ movable ; thirty rupees p Bengal, Madras, tVonty-fivc rupees. , 

Appraisement or Valuation made otherwise ^han under an ordfcr o^the Cpurt in 
the course of a suit—■* * , ' 


(fl) where the amount docs not exceed Rs. 1,000; . 

V • * 

Proper Stamp-Duty. —Infpci’rd, Bombay, the same duty as a Bond, article 15, 
* post, for such amount; Bengal, Madras, the same duty as a Bottomry Bond, 

• , article 16, post for such amount. 

(6) in any other case. 

.Proper Stamp-Duty. —Imperial, live rupees; Bombay, Bengal, ten rupees; 
Madras, seven rupees eight annas. r 

Exemptions.—(a) Appraisement for valuation made for the information of onorarty 
only, and not being in any manner obligatory between parties either by^agreement or ope¬ 
ration of law ; (h) AppraiMment of crops for the purpose of ascertaining the amount to be 
given to a landlord as rent. 

10. Article* of Association of a Company. ^ 

Proper Stamp-Duty. — Imperial, twenty-five rupees ; Bombay, (aj jvherc* the 
Compfiny has no share capital or *fhe nomidal sharo capital does not 
exceed Rs. 2,500—twenty-five rupees; . ti!i) where the nominal share 
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capital exceeds Bs. 2,500 but does not exceedBs. 1.00,000—^fifty rupees ; 
(c) wliere the noirdnej share capital exceeds Bs. 1,00.000—one hundred 
./upees: Bengal, (a) where the nominal share capital docs not exceed 
* oi*e laiA of rupee's—fifty rupees; (b) where nominal share capital • 

• * exceeds one lakh of rupees—one hundred rupees; Madras, fifty rupera. 

Exemptions .—Articles of any Association not formed for profit ’and registered 
dhder section 26 ^of i*he Companies Act. 1882 (now of 1913 as anJended by Act XXII' 
of 1936), Se>i a/so article 39, “ Memorandum of Association of a Company”, post. 

11. Assignment. Sec article 23, "Conveyance”; article 62, "Transfer”; article 63 

• "Transfer of Leased’, post, as the \:ase may Ue.* 

Attorney. See article 48, ‘‘Power of Attorney,” post. 

/lUthority to adopt. See article 3, "^doption-Deed”, ante.,, 

12. Award, that is to say, any decision in writing by an arbitrator or umpire, not 

being an award directing a jiartition, on a reference made otherwise than by an 
order of the Court in tlic course of a suit. „ 

(a) where the*amount or value of the property to which the award relates as 
set forth in such awartl does not exceed Rs. 1000,; 

Proper Stam^-Duty. —fmperial, the same duty as a Bond, article 15, post, for 
such ariiv&unt; Bombay.—Clauses (a) and (6) were repealed by Bombay 
II of 1932, Part. IV, s. 15 J[3) (a). The i)tamp-duty payable in 
Bombay in respect of an award is a^ follcxvs: the same duty as for a 
•Bond, article 15, post, for th^ amount or valije of the property to which 
the awartl relates as set forth in such award subject to a maximum 
of twen^ rupees .-’Bengal, the same duty as on a Bond, article 15, post, 
for such amount; Madras, the same duty as for a Bottomry Bondi 
t article 16, post, for such a’mount. 

(h) in any other case. * 

Proper Stamp —Tn^ycrial. itve rupce.% ; Bombay, Clauses (a) and (i>) 

were repealed J>y Bombay II of 1932, Part iV, s. 15 (a). The Stamp- 
duty payable in Bombay in respect of an. award is as follows :—the 
same duty as for a Bond, article 15, post, for the amount or valde of the 
property to which tfie award rebates asiset forth in such awaAl subject 
to a maximum of twenty rupees ; BeAgal, if it exceeds Rs. 1,000 but 
does not exceed Bs. 5,000—ten rtipees (the amendment to remain in 
force for three years only (Ben. Act XII of 1935) and for every 
achljtional Rs. 1,000 or part thereof in excess of Bs. 5,000—eight axnas 
subjection maximum of fifty rupees; Mailras, if it exftecds Rs. 1,000, 
but dies not exceed Rs. 5,000—ten rupees and for every additional 
Rs. 1,000 or part tlicrcof in excess of Rs. 5,00i}—^jight subject to 

a maximum of fifty rupees. * ^ . 


Pxemption ^.—^Award unde!* the Bombay District Municipal Act, 1873, ,^ection §1 
(now Bombay Distritt Municipal .^ct, 1901) or the Bombay Hereditary Offices Act, 
1874, section 18. * 


Stamp-Duty has been remitted by notification of the Government of India, Finance 
Department (Central Revcnucs)'No. 6. Stamps, 12th September, 1931:—In respect of 
dwision or award of the Registrar of Co-operative Sofciotics for the Central Provinces 
and the awgird of arbitrators iii any dispute ir which a Co-ojierative Society in British 
India is a party. , . « ' 


13, BUI of Exchange as defined by section 2 (2)+*+* ("a«d (3)” expunged by the 
Indian Finance Act, 1927 (V of 1927) s. 5) not being a Bond, bank-note or 
currency-note. 

(a) {fixpungedioy the Indian Finance Act, 1927 (F of 1927), s. 5). •• 


lb) where pav’ablo otherwise than on demand but not more than one year after 
date or sight. 

Proper Stamp-Duty _Stamp duty chargeable on usance bills of exchange made 

or drawn and payable™ in British India and having ft usance not exceeding 
,pne year has been reduced to two annas for every one thousand rupees 
or part thereof, by a notification dated 13th January, 1940, by the Govem- 
menSof India*. * * » 


(c) where payable at ^ord than one year after date or »ght, • 
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Proper Stamp-Duty. —Imperial, Bombay, tl^e same duty as a Bond, tarticle 15, 
post, for the same amount. * 

Exemption .—Cheques antf Bills of Exchan^ payable* On d^i&and havp been 
' exempted from stamp-duty by the finance Act, 1927 (V of 1927). This exemption 
extends also tofiundis payable at sight and Demand Drafts. . • 

. Stamp Duty ha^been remitted by notification of the Govemnaent of IndiOs FiMn<& 
Department (C5cntral ,Rcvenues) I^o. 6, Stitfhps, 12th September, *i931 >—Oi^ Bill of 
Exchange drawn in Mysore on which the full rate of stamp-duty has b«en paid there, 
\\hcre th 9 same is negotiated in British India. # ^ 

14. Bill of Lading: {including a through bill of Liding) * 

Proper Stamp-Duty. —Imperial, four aipias ; Bombay, Bengal, eight annas; 
Madras, six annas. N.B.—If a bill of lading is drawn in pAls, the 
proper stamp therefor must be borne by each one of tlic set. The 
lunendment made in respect of Bengal by tli^ Indian Stamp (Bengal 
Amendment) Act, 1935, to remain in-force for three years only. 

Exenwtions. — {a) Bill of lading when the goods therein dercribed are received at 
a place within the limits of any port as dchued under the Indian Ports Act, 1889 (now 
XV of 1908) and are to be delivered at, another place within the limits of the same 
port; (6) Bill of lading when executed out of British India and relating to property 
to be delivered in British India. Bills of lading ol Inland steamer companies ha'YC been 
exempted from the‘duty* payable under, this articlei sea Gazette of Zwifta, 19^1, Part I. 
p. 908, * * . • 

15. Bond as defined by 9. 2 (5) not beiiJg a Debenture, article 27, post, and not being 
otherwise provided for by this Act, or by thp Cotrt-fees Aot, 1870. 


where the amount or 
value does not ex¬ 
ceed Rs. 10 
Exceeding and not 


Rs. 

10 

exceeding 

Ks. 

50 

50 

100 

f 

100 

200 

200 

3(50 

300 

400 

400 

500 


500 

600 

• 

• 

600 

700 

700 

800 

880 

900 

900 

1,000 


and for every Rs. 500 
or part thereof in ex¬ 
cess of Rs. 1,000 .. 


Proper Stamp-Duty. 


Imperial, Bombay, Bengal, Madras, two annas. 

« • , 1 , 


Imperial, Bombay, Bengal, Madras, four annas. 

/ » ' 

Impen.il, Bqmbay, Bengal, Madras, eight annas, 

Imperi.il, Boi^.b.iy, Bengal, one rupee ; Madras, one rupee four 
•innas • ^ . * 

Imperi.'il, one rupee eight annas; ‘Bombay, two rupees four 
ann.is ; Bengal, Madras, one rupee fou'rteen annas. * , 

Im[)eiial, t\jo rupees; Bombay, three rupees; .Bengal, three 
rui^ees (the amendment made Ijy the Indiar^Stamp (Bengal 
Amendment^ Act, 1935, to rAnain in force for thyee years 
* ortly ; Madras, two rupees eight annai, * t 

ImfieiiaV t\so rupeeji ei^it annas; Bombay, Bengal, 'three 
rupees twelve annas (the amendment made by the Indian 
Stamp piengal Aracndijient) 'Act, 19.35, to remain in forqe 
for three years only) ; Madras, three rujiees two annas. 

Imperial, three rupees; Bombay. Bengal, Madras, ffrur rupees 
eight annas. 

Imperial, three rupees eight annas; Bombay, Bengal, Madras, 
live rupees four annas. 

Imperial, four rupees; Bombay, Bengal, Madrpis, six rupees. 

Imperial, four rupees eight annas; BombaJ, Bengal, Madras', 
six rupees twelve annas. r 

Imperial, five rupees; Bombay, Bengal. Madr«;s, seven rupees 
vight annas. 

imperial, two rupees eight ahnas; Bombay, Bengal, Madras, 
three rupees twelve annas. 


See “Administration Bond’ article 2, antef*'* Bottomiy Bond/*, article 16, jHMf, 
‘ Custoens Bond”, article 26, poet “ Indemnity Bond”, art(ple 34, poat, “ Respondentia 
Bond ”, article 56# “ Segurity Bpnd”, article 57, poM* i * . 
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Exemjition. —^Bqpd. when executed by (a) headinan nominated under rules framed 
^n accordance with the Bengal IrAgation Act, 187o, section 99, for the due performance 
of their duties uiylcr the ^c±; (6) any person for the purpose of guaranteeing that the 
local income dei4ve& from private suoscriptions to a charitable dispensary or hospital or 
any Other subject of public utility shall not be less*than a specified sum per mensem. 

'A6. 'Bottifmry Bonc^ that is to say, any instrument whereby the n^ter of a seagoing. 
, ship Dortows money on the security oSthe ship to enable him ^ to preserve the ship 
or prose(*gte her voyage. , 


Proper Stamp-D‘\^ty. —Imperial,,Bombay, J.l:c same duty as a Bond, article 15, 
ante, for the same amount; Bengal, Madras ;— 


where 

amount 

or value 

secured* docs not 

exceed 


Rs. 

10 

• • 


• • 

. f 

.. 

three annas. 

where 

it exceeds Rs. 

10 and docs not exced 

Rs. 50 

six annas. 


t* 


50 ., 

a ** 

f f 

100 

twelve annas. 


$$ 

ft 

180 „ 

w 

ft 

tt 

.. 200 

one rupee eight annas. 


tl fl 

ft 

200 ., 

ft 

tt 

„ 300 

two rupees four annas. 


f» $» 

t 

300 „ 

ft 

ft 

.. 400 

three rupees. 


»» $$ 

ft 

400 „ 

ft 

if 

•„ 500 

three rupees twelve annas 


f f ft 

ft 

500- „ 

ft 

tt 

., 600 

four rupees eight annas. 


1, • >1 

t 

600 „ 

V 

ft 

.. 700 

five rupees /our annas. 


ft ft 

tt 

700 .. 

9 t 

ft 

POO 

sije rupees. 

9 


#• 

800 ,. 

11 


„ 900 

six rupees twelve annas. 


ft* t9 

ft 

900 „ 

tl 

ft 

.. 1,000 

.seveh rupees eight annas. 

and foi ©very 

1 

509 or 

part •theieof in 




• 




cxces.s 

.. 1.000 

three rupees eight annas. 


17. Cancellation. —Instrument of (including any instrument by which any instrument 
previously executed is cancelled), if attested and^ot otherwise provided for. 

• Proper Stamp-Duty. —Impciial,’Bombay, fivevuptjcs! Bengal, Madras, seven 

rupees eight annas. » 

* , • 

See alsQ "Release", article 55, post, "Revocation of settlement", article 58-B, post, 
"Surrender of Lease", article 61, "Revocation of Trast”, article 64-B, post* 

Stamp-Duty has been rt-wii/cd by notification of the •Government of India, Finance 
Department (Central Revenues) No. 6, Stamps, 12tl]P September, 1931 :i—On Instrument 
cancelling a will. « * 

’ 18. Certi^cfrte of l^alte, (in respect of each jiroperty put up as a scparjite lot and sold, 
granted to the purchaser of any property sold by public auction by a Civil or 
Revenue Court, or Collector or other Revenue Officer— • , 

(a) wherp the purchase money does not exced JJs. 10; * * 

Proper Stamp-3wty. —Imperial, twos annas; Bombay, four annas; Bengal, 
fou* aAnas* (the, amendment made by tthe Indian Stam!^ (Ben^l 
'Amendment) Act, J935, to remain in fo^ce for three years only); 
Madras, three annas. » • 


, (6) When the purchase mdney exceeds Rs. 10 but does not exce'td Rs. 25 ; 

Proper Stamp-Duty. —Imperial, four annas; Bombay, eight annas; Benga', 
* eight annas (the amendment made by the Indian Stamp (Beimal 
Amendment) Act, 1935, to remain in force for three yfears tsnly); 
Madras, six annas. 

(c) in any other case. 

* Proptftr Stamp-Duty. —Imperial, Bombay, Bengal, hladras, the same dutjr as 

a Conveyance, article 23, post, for a consideration equal to the amount 
t)f the purchase-money only. 

39. Certificate or other Document evidencing the right or title of the holder 
thereof, or any other persorr, eithclt to any shares, scrip ©r stock in or of, any 
, incqrposated company or other body corporate, or to become proprietor of shares, 
scrip or sto^k in or of^any such ^company or body. 

• Prefer Stamp-Dupu. —Imperial, Bombay, two annas. 

Set also*” Letter of Allotment of Shares", artiple 36, post. 
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20. Charter-Party, that is to Si-jj’, any instrununt (except an agreement for thb hire 
of a tug-steanicr) wliereby a vessel or .'cwnc'spccilicd jtrincipal part thereof is 
let for the specified purposes of the charterer whether.it mcludei a penalty clause 
ornot. ' »' • r » f 

9 t 

Proper Stamp-Duty. —Imperial, one rupee; Bombay, Bengal, madias’, twb 
* rupees. • , ' . 

21. Cheque. (Piie article has been cxpunge^l by the Finance Aft, 1^27 {V of 1927 )) 

22. Composition-deed, that is to say, any instrument executed by a debtor whereby 
he conveys his property f6r the benefit of his creditors or whereWy payment of a 
composition or dividend on,t^eir debts fs securetl to the creditors, or whereby 
provision is made for the continuance of the debtor’s busiitbss under the supervision 
of inspectors or under letters of license for the benefit of his creditors. 

Proper Stamp-Duty. —Imperial, ten rtipccs; Bombay, Bengal, lwcnt|’, rupees; 

Madras, fifteen rupees. •’ 

23. Conveyance (as defined by section 2 (10)) not being a Transfer charged qr 

exempted under'article 62, post, wheie the amount or valfie of the consideration for 
such conveyance as set forth therein— • , 

• Proper Stamp-Duty.* * 


Docs not exceed Ks. 50 Imperial,. Bombay, eight annas; Bengal, Madras, twelve 


Exceeding and not 
excetding. 
Rs. Ks. 

50 ICO .. 

100 200 .. 

2G0 SCO .. 


30f; 400 .. 


4C0‘ * 500'..* 

I 



600 700 .. 


annas. 


f < 

,Imperial, I’omljay, one rupee; Bengal, Madfas, one rupee‘eight 
annas. 

Imperial, Bombay, two rupees; Bengal, Madras, three rupees, 

Inipen.d, three lupees; Bombay, four rupees eight annas save 
as to the City of Bombay, and the Ciius of Ahmtdabtid, 
Pootia and Karachi where the following rates are applicable ; 
(The City df Bfnnhay—eight rui>ees eight annas; The (pities, 
of Ahmedabad, Poona and Karachi—six rtipees eight annas 
(lu/fts. 18 of Bom. fl of lb32 .as amended by s. 2 of Bom. 

\ I of 1932); Bengal, Madras, four rupees eight annas. 

Imperial, fpur rupees ; Bombay, six rupees, save as to the City ■ 
of Bombay and the Cities of Ahmedabad, Poona and 
Karachi, where, the following rates are applicable: The City 
of Bomhay—twelcc rupees; The Cities of Ahmedabad, Poona 
and Karachi—nine rtipees {vide s. IS^Vif Bom .II of 1932 aa 
amended by s. 2 of Bom. VI 'of 32); Bengal, Madras, 
SIX rupees. • 

Inipenal.j five rupees; Bombay, seven rupees eight annas, save 
as to the City of Bomhay and the Cities'of Ahmedabad, 
Poona at d Karachi, where Ihd'following rafts are applicable; 
The City of Bombay, Jiflf,en rupees eight annas^ ''The Cities 
of Ahmedabad, Poona and Karachi —elcw»* rupea'i eight 
at,nas (vide s. <18 of* Bom. II of 1932 as amended by s. 2 
of Born. VI. of 1932); Bengal, Madras, seven rupees eight 
annas. « ' •• 

Imperial, six rupees; Bombay, nine rqpees, save as to the City 
of Bomhay and the Cities of Ahmeddbad, Poona afid Karachi, 
where the following rates are applicable; The City of 
Bombay, ninMem rupees; The Cities of Ahmedabad, Poona 
and Karachi fourteen rupees (vide s. 18 of Bom. II of 1932 
as amended by s. 2. of Bom. VI of 1932}; Bengal, Madras, 
nine rupees. , 

Imperial, seven rupees; Bombay, ten rupees eight annas, 8avo> 
as to the City of Bomhay and the Cities of ^fmedahad, 'Poona 
and Karachi, where the following rates are applicable : The 
City of Bombay, twenty-tivo rupees eight annas; The Cities 
of Ahmedabad, 'Poona,, and Karachi—sixteen rupees eight 
anna# (vide s. 18 of Bom. II of 1932 as amepded by s. 2 
of Bom. VI of 1932); Bengal, Madras, ten nj'pees eight 
annas. * “ ‘ < * 


* AitotmabargeVutyfii^etpectoi^adras, tee p, 445, post. 


»- 
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'^OO V 800 f* .Imperial,- eight rupees; Bombay, twelve rupees, iave as to the^ 

City of Bombay ajtd the Cities of Ahmedabad, Poona and Karachi 
ttwheve the following rates are applicable'. The City of Bombay — 
twenty six rupees', Thg Cities of Ahmedabad, Poona and 
Karachi, nineeten rupees {vide s. 18 of Bom. II of 1932 as 
amended by s. 2. of Bom. VI of 1932); Jiengal, Madras, twelve 
rupees. ^ •» 

■800 ' 9P8 .. Imperial, nine rupees; Bomlyiy, thirteen* rupees eight annas 

{vicip s. 18 of Bom. II of 1932 as amended by s. 2 of Bom. 
VI of 1932),» save as tg -the City of Bombay and the Cities 
of Ahmedabad, Poona and Karawi, where the following rates 
are applicfihle : The City of Bombay—twenty nine rupees 
eight annas; The Cities of Ahmedabad, Poona and Karacdii, 
twenty-one rupeea%ighL annas; Bengal, thirteen rupees eight 
, annas; Madras, thirteen rupees eight annas. 

900 1,000 .. Imperial,rten rupees; Bombay, fifteen rupees, save o» fo the 

\ of Bombay and the Cities of Ahmedabad, Poona And Karachi, 
where the following rates are applicable: The City of -Bombay, 

, thirty-three rupees; Uj^he Cities of Ahmedabad, Poona and 

^Karachi, twenty-four rupees (vide s. 18 of Bom. II of 1932 as 
, ^ amended by s. 2 of Jiom. VI of 1932) ; Bengal, Madras, 

fifteen rupees. , • • 

and/or cvery'Rs., 500 Imperial, five rupees; Bombay, sevAi rip)e'’s ciglit annas {vide 
or parjt thereof in s. 18 of Bom. 11 of •932 as amendijd by s. 2. of Bom. VI 

exce.ss of Rs. 1,000 £>f 1932), ^ave as to the City of Bombay and the Cities of 

Ahmedabad, Poona and Karachi, where the follounng rates are 
applicable: The tCily of Bombay, seventeen rupees eight annas; 
The > Cities of Ahmedabad, Poona, and Karachi, twelve rupees 
eight annas ; Bengal, seven Aipecs eight annas ; Madras, seven 
. . ru])pes eight ii<y»as, • , 

Exemption. —Assigment of coi»yright by entry made under tVe Indian Copyright Act, 
1847, (see now Act HI of 1914), s. 5. Note, the exemption ^of "Assignment of Copyright” 
is reported to be obsolete, vide p. 261 of Donogb's Stainp Law; The Madras •Stamp 
Manual, 1933, p. 95. , • • 

Stamp-Duty has been remitted by notification of the Government of India, Finance 
Department (Central Revenues) No. 6, Stamps, 12th September, 193I»:-*-Sanad of Jagir 
or other instpiment cgtjveying land granted to an inflividnal hy the Government otlier- 
*wise than for a pecuni*.ry coTjsidcnition; in the Central l^ovinces, conveyance by indorse¬ 
ment of rights .secured b}jan instrument known as “Satta”. * 

Surcharge Duly. —Under s. 135 of the Madras City Municipai Act, 1919, !j surcharge 
duty of 14 per cent, on the amount of consideration set forth in -flie fnslruftient has to be 
paid in additiomto the proper»stjimp-duty in the case‘of instruments ol sale, gift and 
mortgage with possession of iijimoveable property Situated within thcj.imits of, the City 
of Madras. O. ()• 4081 L. and M.» 21.st .September, 1926, B. ^. (Mad.) 347 Mis. 13th 
November, 1926. * * ^ ^ • * 

Co-Partnership Deed. See "Partnership”, article 46, post. 

-24. Copy of Extract certified to be a true copy or Extract by or *by order of any 
publi* officer and not chargeable under the law for the time being in force relating 

to Court-fees. . 

•• • • 

(i) if the original was not chargeable with duty or if the duty with which it was 
cli.argeablc does not exceed one rupee; , 

Proper Stamp- Duty. —Imperial, eight annas; Bombay, Bengal, one rupee, 
(the amendments made by the Indian Stamp (Bengal Amendnnjnt) 
,* Act, 1935, to remain in force for three j'-ears only) ; Madras, twelve 

aiMas. 

(it) in any other case. • » 

Proper Stamp-Duty. —Itnperia>, one rupee; Bombay, Bengal, two rupees (the 

^ ^ , amendments made by the Indian Stamp (Bengal Amendment) Act, 

, 1935, to remain in force for three years only); Madras, one rupee 

eiVlit anna4. ■• , • 

ExempHonf, — (a) Cow of #,ny paper which a public officer w expressly required 
>by law to'ifiake or furnish ror record in any public office «r for any *public purpose i 
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(6) Copy of. or extract from, any register relating to birtljs, 'baptisms,* namings*, 
dedications, marriages, divorces, deaths or burials 

Stamp-Duty has been remitted by notification ctf the Govefdment of India, Finance 
Department (Central Revenues) No. S, Stamps, 12th September 1931:—^for.copy'of an 
instrument wliich a village Registrar has to deliver to a party under the ■ D£kkhaa 
Agriculturists’ Relief Act. 1879 (XVII of 1879), s. 58. , ' * ' ^ 

25. Counterpart or. Duplicate of any instrument cliargeablo with'duty And ip respedt 

of which the proper duty has been paid. • 

(a) if the duty with which thp priginal instrument is chargeable does not exceed 
one rupee; 

Proper Stamp-Duty. —Imperial, the same duty as is payable on the on^iml; 
Bombay, the same duty as is/xiyable on the original, if the duty unl'h which 
the original instrument is chargeable does not exce^ two rupis; Bengal, two 
rupees (tlie amendment made by the Indian Stamp (Bengal Amendment, 
Act, 193^, to remain in force for three,years only); Madras, one rupee 
* eight annas. * 

(bj in any other case. 

Proper Stamp-Duty. —Impcria’, one rupee; Bomlxiy, two rupees; Bengal, two 
rupees (the amendment made by the Tndi.an St,'»mp (Bengal Amendment) 
Act, 1935 , to remain in force for three years only; Madras, one rvptf; eight 
annl.s. ' 

, » 

A duplicate receipt would be liable to^itamp-duty. Government of India Notification 
No. 2153 Finance and Coftinrercc (S. R.) *20th July, 1883. 

26. Customs Bond. * 

(a) When the amount docs not exceed Rs. 1,000 

Proper Stamp-Duty, imperial, Bombay, thb same duty as for a Borfd 
article 15. post, for siyh amount; Bengal, the s.ame duty as for a 
Bottomry Bond article Id, pest, ifor such amount. * 

(5) in any other case. , * 

• Proper Stamp-t)uty.—lmpcn3.l, five rupees; Bombay, Bengal, Madras, ten 
t rupees. 

27. Debenture (whether a* mortgage debenture or not), being a marketable 

sccuritr transferable, * 

(o) by endorsement or by a sfi'par.ite instrument of transfe/-; , ^ 

Prop/tr Stamp-Duty. —Imperial, Bombay, the samodiUy as for 'a Bond, article 
lb, post, for the spiiie amount; Bengal, Madras, tfie same duty as for a 
Ikittomry Bcf.id, article l(i, jmt, lor the same amount. * 

* * * a p 

{b) by ilplivery; 

Proper Stamp-Duty. —lmp«fial, Bomb.iy, Bengal, Madras, th^ s.am(j^ duty as 
* for'a ronT.-eyance, article 2,3, poAf, for^a considel.itian cgual ,to the face 

^amount of the debenture. , <• 

< » 

Explanation —The term “EllSbcnturc” inchxdes any interest coupons attached thereto, 
but the amount of sue h coupons shall not be included in. estimating the duty. ^ 

Exemption. —A debenture issfied by an incorpunated company or other body corpo- 
iwte in terms of .a registered mortgage-deed, d\ily .stamiicd in respect of the fi>ll amount 
of debentures ijsuccl theieunder, wild eby the company or body borrowing makes over, 
in wltole or in part, their properly to trustees for the benefit of the debenture-holders; 
provided that the debentures so issued arc expressed to be issued in terms of the said 
mortgage-dSed. 

* See also "Bond" , article 15, ante, and sections 8 and .'i.l. t 

• • . ^ « 
Stamp-Duty has been remitted by nofific.ation of the Government of India, Fijiance 

Department (Central Revenues) -No. 8, Stamps, 12th September, l!l.'?l:—for Renewal 
of any of the Foreshore securities issued by the Trustees of the Port of Bombay under 
the provisions of s. 30 of the Bomliay Port Tpist Act, 1879 (Bombay Act VI of 1879). 

Note : Certificate of registered debenture stock should be stampc,d under this 
article, 99 I.C. 315 

Declaration ef any Trust. See "Trust”, article 64, post. •' 

28. Delivery-Order in respect of Goods, that is tp'say, any instrument entitling 
apy person thefein named, or ^s assigns or the hold^ thereof, to the delivery 
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of ai^ goods lj(ing in any dock or port, or in any ware-house in which goods are 
stored or deposited on rent *or ,hire, or upoif any wharf, snch instrument bein^ 
signed by pr on behjalf of the owner of such gc^s upon the sale or transfer 
obthe propierl^ thefdin, when shell goods exceed in value twenty rupees. ^ 

, , Proper Imperial, Bombay, one anna. 

' Deposit of TitletDeeds. See "Agreement relating to Deposit c/ Title-Deeds, Pawn . 

oc Pledge", article d, ante. • , 

Dissolution of Partnership. Sec "Partnerships*', article 46, post. 

29. .Dowaf Instrumeait of, Me "Settlement", arfacle 58, pos«. • 

Duplicate. Sec "Counterpart", article 25, amie, 

31. Euchange of Property— Instnlment of. 

Proper Stamp-Duty. —Imperial, the same duty as for a Conveyance, article 23, 
ante, fpr a consideration equal to the value of the properly, of the 
greatest value as^etforth in such instrument; Bombay, the same duty 
as for ,1 Conveyance, article 23, ante, for a consideration ’equal to the 
value of the ^operty of the greatest value as set forth in such instru¬ 
ment : but, in its application to the Cities of Bombay, Ahmedabad, Poona 
and Karachi in respect of *any instrument relating to immoveable 
properUj *situate within the said cities and of the nature described in 
thi.v article, the spme duty as is leviable on u Conveyance, article 23, 
ante, under the Bombay Finance {Amendment) Act, 1932 for a 
•consideration equal to the value of the property of the greatest vedue as 
set forth in such instrument Bcn^\, '^'ia.dTiyS, the same duty as for a 
Conveyattice, article 23, ante, for a consideration equal to the value of 
the property of the greatest value as set forth in such instrument. 

<t . • 

• Extract. Sec "Copy”, article 24, ante. ^ 

32, Further Charge—Instrument of >that is tp say, any instrument imposing a further 

* charge on mortgaged property— » * ^ ' 

{a) when the original mortgage is one of the dc§cription referred to in clause (o) 
of article 40, post (that is with possession) ; * * , 

Proper Siamp-Duly. —Imperial, the saiye dut^^as for a Conveyance, itrticle 23, 
ante, for a consideration equal to^thc amount of the further charge 
secured by such instrument; Ilombay, the same duty for a Conveyance, 
artiflc 23, ante, for a consideratioii cfpial to the amount of the further 
chaise ijpcured by ^uch instrument; but in its hpplication to the Cities 
of Bombay, Ahmedabad, Poona and Karachi in respect of any instru¬ 
ment relating to immoveable property situate within the said cities and 
of the nature described in the Article, the same deity as leviable on 
a Conveyance, article 23, anfe unddi- Jhe Bombay Finance {Amendment) 
Act, f&r a consideration equq/, to the amount of the further charge 

secured by snch iiwtrument; Bengal, Madrg.s, rthe ^me dutj' as for*a 
’Conveyance, article 23, ante for a consiclcratjpn <M|ual to the amount of 
the further charge secured by such inst»umcnt. 

(6) when snch mortgage, is one of the description referred to in clause (6) 

* of article 40, post (that is, M^ilhout possession). * 

(r)»if at the time of execution of the instrument of further-charge possession of 
the property is given or agreed to be given under such instrumept. > , * 

Proper Stamp-Duty. —Imperial, the same duty as for a Conveyance, article 23, 
ante for a consideration equal to the total amount <'f the chargp (includ¬ 
ing the original mortgage and any further charge already made) less, 
the duty already ^raid on such original mortgage and further 9 hajge ; 
Bombay, the same duty as for a Conveyance, article 23,ante, for a con- 
lidcration equal to the total amount of the charge (including the original 
mortgage and any further charge already m^e) less tlie duty already 
paid on such original mortgage and further charge ; but in its application 
to the Cities of Dombay,* Ahmedabad, Poona omd Karachi in re/pect 
of any instrument relating to immoveable property situate within the 
said cities and of the nature described in the Article, the same duty as 
lb leviable'on a Convdfyamee, article 23, ante, under tl'gi Bombay Finance 
[Amendment) tj^ct, 1932, for a consideration equal to the total amount 
of the chobge (Including the originaiL morlg.ige atid any further charge 
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already made less,the dttty already^ paid on suah original mortgage 
and further charge; Bcngivl, Madras, the sa^c duty as for a Conveyance, 
article 23, orfe, for a consid'cratioi^equal to (Ijp tqjal amount of the 
charge, (including original mortgage and any further* charge *9.1ready 
made) less the duty alrciidy paid on such original mortgage apdjfurthcr 
». charge. ' • . ^ 

lit) if possession is not so given. t * i , * e 

Proper i^tatnp-Duty.~,.-lmi'>cii<\l, Bombay, Bcng.al, the same fluty as for a 
Boiul, .irliclc 15, ante, for the amount of *hc further charge, secured by 
such instrument;Madras, the's.ime duty as "for a Bottomry Bond, 
artu le Id. ante for the amount of the further charge secured by such 
instillment. » ' 

Wf 

33. Gift—Instrumunt of. not being a Seltlomcnt, article 58, post, or Will or Transfer 
article 62. post. 

Proper Sthmp-Duty —Imtierial, the same |luty as for a t'onveyance, article 

* 23, ante, fora consideration equal to the value of the property as set 

, forth in such inslnimcnt; Bombay, tlic same fiuty as for a Conveyance, 

article 2.3, ante, for a consideration equal to the value of tlie property 
as set forth in such iniftniment; but in itx application to the Cities of 
Botnbay, . Unuedabad, Poona and Karachidn respect of any instru- 
nu'tit relating to iinnwz cable property situate ivithin the i>aiU cities 
and of thc,iiaturr described in the article, the same duty as is leviable 
on a Conz-ryance, artifle 23, ante, under the Bombay Finance 
(./ImcnthncnO Act, 1932, for a consideration cgual to the i/aliic of 
the property set forth in suchinstnimcnt; 'Bengal, Madnas, the same 
duty as for a Conveyance, article 23, ante, for a consideration equal to 
the v.tluc of tlic properly a^set forth in sucli instrument. 

H iring Agreement or Agreement for Service. Sec "Agrcvmcnt", article 5, ante. 

34. Indemnity Bond. €*<•„'’ r ' ‘ 

Proper StafiP-Duty. —Imperi.-il, BonilMv,- Bengal, Matlras, the same duty 
as “Security ,B«f.(l’’, article 57, post for the .same .amount. 

Inspectorship-Deed. See “Comjiosition-Dccd’', .irliclc 22, ante. 

Insurance. Sic ‘T’oliiy of In&uiance”, article 47, post. 

.<5. Lease, iiuVuding an undi r-lease .and any agrtenicnt to let or sub-let—(a) whereby 
under such le.i‘>e the rent isfixisj and no premium is paid or delivered— 

' (i) Where tlie lease ])iirports to be for a term of lesr than'one yc'tir; 

Proper Stamp-Duty .— Imperial, Bombay, the saftac duty as for a Bond, 

, artjeh’*!.), Ante , for the whole amount payable or deliverab'ic under 
', such le.isc ; Bengal, Madras, tlie .same duty as for BottorarV Bond, article 
16, ante, for thf, wh^le amount pay.ablg or deliverable i/.ider such lease. 

When the U»s(;, juirports to be for a term, of not lest than one ypar but not 

more than three years; « ‘ » 

Proper Stamp-DAfy .— Imperial', Bomlmy, the same duty as for a bond, 
article 15, ante, for the amount or v-tiue of the average annual rent 
I'tSf-ivod: Beng<»l, 3Iadra.s. the sdmo duty as for a Bottomry Bond, 
article 16, f^r the amount or value of the .average q/inual rent 
re.servcd ; but in its application to a lease where it purports to be for 
* • a term of nut less than one year and not more than five years. 

lit) whrrethc lease purports to bo for aterni in excess of three years; 

Proper Stamp-Duty. —Imperial, Bombjty, the same duty as for a Con- 
vej’since, article 23, ante, fora consideration equalto<thc amount or valiie 
, of the aver.ige .annu<al rent reserved; Bengal, Madras (1), the same d^ty aa • 
fora Conveyance, article 23, ante, for a consideration equal to the amount 
of valug of the average annual rent reserved; hut in its application 
to a lease where it purports to be Jor a term exceeding five years 
and not exceeding ten yea^s; Bengal, Madras (2), the same duty as for 
a Conveyance, article 23, ante, for a consideration equal to .twice the 
amount or value of the average annual rent reserved, in, its application to 
a lease where it purports tohe*for a term exceeding ten years hut 
not exceeding twenty years ; BcngdX,'tjlf».dxa.stfl),t)\a same duty as for a 
• Coflveyat«:e, article 23, ante, for a consideration equal'to‘three times 
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the*amount or value of the average annual rent reserved, in its appli¬ 
cation to a lease where'it purports to be for a term exceeding twenty years 
toi/t not BJceeding thirty years] Bengal, Madras, (4), the same duty as for 
a conveyance article 23, ante, fon a consideration equal to four times 
the amount or value of the average annual rent reserved, in its appli¬ 
cation to a tease where it purports to he for a term exceeding thirty years 
but no'i exceeding one hundred years. » 

■{iv) w].%re the lease does not purport to be for any definite term ; 

, 'Proper 5toJijp-Dw?y.—-Imperial, Bombay^the same duty as fora Conveyance. 

article 23, ante, for a consideration equal to the amount or value of 
• the average annual rent which would be paid or delivered for the first 

ten years if the leasd continued so long ; Bengal, Madras, the same 
duty as for a Conveyance, .Irticlc 23, ante, for a cfsnsideration equal to 
three times the amount or value of the average annual rent which 
would bt; ))aid or delivered for the first ten ycaro if the lease continued 
so hmg, • 

(?') where the lease purports to be in iicrpctuity ; , 

Proper Stamp-Duty. —Imperial, Ihvnbay, the same duty as for a con¬ 
veyance,.^rticle 23, fora consideration equal to one-fifth of the 

whole amount of rents which would be ]jaid or delivered in respect of 
the first fifty ye.'ir:. ot the lease,; Bengal, the sable duty as for a Con- 
ycj ance, arliolc 23, ante, for a ron.si<Teraticu equal in the case of a lease 
granted solciv for agriciiltuiihl jnirjioses to ijnc-tenth and in any other 
case to qjie-sixth o/ the whole amount of rents which would be paid or 
delivered in respect of the first fifty years of tlie lea<-'e in its application 
^to a lease where it purport^ to be for a term exeecding one hundred years 
or in perpetuity, Madras, tlic same duty as for a Conveyance, article 
23, ante, for a consideration e<iiial to one-sixth of the whole amount of 
rents which would be -j^id or delivered in rcsnect of the first fifty years 
of the lease in its appH?atiov to a lease wl'ierc -V purports to be. for a term 
exceeding one Jntndredyears or in perpetuity. * 

{b) where the lease is granted for a line or premiuifi or for money advan<¥5d and 
where no rent is reserved;, ^ , 

Proper Slawp-Diitv .— ^Imperial Bomba^j, BeVgal, Madras, the same duty 
as for a Conveyance, article 23, ante., for a considerg,tion equal to the 
amqjiiit or value of such fine or pUljmiuui or advance as set forth in 
* • the ’Alas*, j * * . 

(c) where the leap* is granted for a fine or premium or for money advanced in 
'* addition to rent reserved. . ^ 

Stamp-Duty .— Imperial, Bombay, the same duly as for,'a Conveyance, 
article 23, ,snti, for a considerayon Iqual to the amount or value of 
sucl>rin« or premium or advance as set forllj in tlie lease, in addition 
•to the duty whijih would have been payable on such lease, if no fine 
or premium or advaftcc hqd been paid,or dftlivcred; Provided that, in 
any case when an agreement to lease is stamped with the ad valorem 
stamp required for a,lease, and a lease, in pursuance^f such agreement 
is subsequently executed, the duty on such lease shall not exceed eight 
annus. Bengal, Madras, the same doty as for a Conveyance, article 23? 
ante, for a considertion equal to the amount or valuc,of s/ich fijie'or 
premium or advance as set forth in the lease, in addition to the duty 
which would have been payable on such lease, if no line or premium or 
advance had been paid or delivered; Provided that, in any caSe when 
aij agreement to lease is stamped with the ad valorem stamp required * 
for a lease, and a lease in pursuance of such agreement is subseciuedtly 
^ecuted, the duty on such lease shall not exececd twelve annas. 

Exemptions, — {a) Lease, executed in the case of a cultivator and for the purposes 
of cultivation (including a lease of trees for the production of food or drink) without the 
payment or delivery of any fine or premiuhi, when .a definite terra is expressed and such 
term»doe% not exeed one year, or when the average annual rent reserved does not ex¬ 
ceed one hundred jupees; , , 

Bengal, m this exemption a lease for the purposes of cultivation shall include 
{I lease of lands f^r cultivation together with a homestead or tank. 


29 
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{b) Lease of fisheries granted under the Burma Fisheries Act, 1875 f,(now Bur, 
Act, III of 1905), or the Upper Burma Land and Eevedue Regulation, 1889. 

Bengal, Madras, Explanatidn. —When a lessee undertakes'to pay any ^curring charge*- 
, such as Government revenue, the landlord’s share of cesses or the owner’s share of 
municipal rates or taxes, which is by law recoverable from the lessor, the nmount 
so agreed to bf paid by the lessee shall be deemed to be part of the rent. * • ^ * / 

36. Letter of Altotmcnt of Shares in anjvompany or proposed ccinpai^, or in respect 

of any loan to be raised by»any company or proposed company, t 

Scc^also “Certificate or other pocument’’, article 19,tiMte. • 

Proper Stamp-Dufy. —Imperial, Bomlay, two annas. 

37. Letter of Credit, that is to say, any instrument by which one person authorises 

another to give credit to the person ip whose favour it is drawn. 

Proper Stanip-Duly. —Imperial, Bombay, two annas. 

Letter of Guarahtce. See "Agreement”, article 5, ante. 

38. Letter 6f License* that is to say, any agreement between a debtor and his 
creditors, that the latter shall for a specified lime, suspend their claims and allow 
the debtor to carry on his busincssjit his own discretion. 

Proper Staiiip-Dufy.— ^n\pcr},\\, Bombay, ten rupees; Bengal,fifteen rupees 
(the amendments made by the Indian Stamp (Bengal Ames-dment) 
Acf, 19^5, to rcm.iin in force for thrcM years only), Madras, fifteen rupees, 

39. Memorandum of Association of st Company— ' " > 

(a) if accompanied l?i’articles of association under s. 37 of the Indian Companies 
.\ct, 1882 (now the Indian Companiei Act, 1913, as amended by Act XXII 
of 1936); 

Proper Stanip-Dufy. —Imperial, fifteen rupees, Bombay, Bengal, tliirfy 
• nipees (the amendments made by the Indian S'.ainp (Bengal Amend¬ 
ment) Act. 19,35, to rtfaaiij in’force for, three years only); Madras,* 
thirty rupees. “ 

(fc) if not so accompanied. , 

• Proper Slamp-'Ditty. —Imperial, forty rupees; Bombay, eighty rupees; 

< Bengal, (/) r-'ighfy rupees u'here ihe nowinal share capital does not 
creecil one lahh of ruper.f, (ii) one hundred and thirty rupees where 
t(/e nominal share Capital esrcced.'; one lakh of rupees (the amendments 
malic^by the lndian»Stamp (Bengal Amendment) Act, 193.5, to remain 
, in force for three years only) ; M.idnis, eiglity rypc^'s. . ' < 

Excmptioit —Memorandum of any .'association not formedjor profit and registered 
under section 20 of the Indian Conijiamen .\ct, 1882 (now, the Indian Companies Act, 
1913, .-is amtndj d by.Ac} XXII of 1936). 

40. Mo.rtgage-Deed, not being an " Agreement relating to Deposit of Title-deeds, 

^ Pawn or Pledge ", article 6, anfc, “Bottomry Bo^d", article 16, onfc,'"Mortgage 
* of a Prop", ftrtif le Tl, I o.vf, "Respondentia Bor.d", article 5fe, p,')st r-r “Security 

Bond”, article .57,/'ojf. i ' 

(fl) when possession of the property or any part of the property comprised in such 
deed is giYcn by the mortgagor or agrecd.to be given ; 

Proper Stamp-Duty. —rmpcnal, ttie same duty as fs-r a Conveyance, article 
23. ante, for a consideration equal to the amount secured by such deed ; 
•Bombay, the same duty as for a Conveyance, article 23, ante, for a 
consideration equal to the amount .secured by such deed; hut in its 
application to the Cities of Bombay, Ahmedahad, Poona and Karachi 
in respect of any insiruincnt relating to immoveable pfoperty situate 
wilhm the said cities and of the nature described 'in the Article, the 
,<:ame duty as is lesdablc on a Conveyance, article 23, ante, nn^ifi tho' 
Bombay Finance (Amendment) Act, 1932, for a consideration equal to 
the amoupt sccurcxl by such deed ; Bengal, Madras, the same duty as 
for a Conveyance, article 23, ante, ^or a consideration equal to the- 
amount^.ccured by such deed. * « 

(h) when possession is not given or agreed to be given as aforesaid. 

Explanation —A mortgagor who gives to tlja mortgagee a powsr-of-attorney to 
collect * rents or a ‘lease of the property mortgaged or part thereof is deemed to givo 
possesion within the qieaning of this article. 
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Troper Stamp-DtOy. —Imperial, Bombay* Bengal, the same duty as for a 
Bond, article 15, onto, f6r the amount secured by such deed; Madias, the 
, saAei duty *03 for a Bottomry Bond, artiftle 16, ante, for the amount 
secwed by such deed. i 

(c)* when a collateral or auxiliary or additional or substituted security, or by way 
’ o^ ‘further assjirance for the above-mentioned purpose whgre the principal 
or pijmary security is duly stamped:— 

■for c^ery sum secured not exceeding Rs. l.OQO ; ' 

Prpper Stamp-Duty. —Imperial, eight annas; Bombay, one rupee, Bengal, 
Madras, tivelve annas. • • • 

and for every Rs. 1,000 or part thereof secured in excess of Rs, 1,000; 

Proper Stamp-Duty. —^Imperial, ^ight annas; Bombay, one rupee; Bengal, 
one rupee (the amendment made'by the Indian SteAp (Bengal Amend¬ 
ment) Act, 1935, to remain in force for three ^ears only) ; Madras, 
twelve annas. , 

Exemption —(1) Injjtrument executed by persons taking advances under the Land 
Improvement Loans Act, 1883, or the Agriculturists’ Loans Act. 1884, or by theif securi¬ 
ties as security for the repayment of such advances; ( 2) T.ettcr of hypothecation 
accompanying a bill of cx<;hangc. 

JVol^.-nr-A second mortgage in which the first mortgage nicrg'js sli,ould be stamped 
for the whole amount. 25B 370. ' * i» , 

Stamp-Duty been remitted, by notification of tin; (‘.ovcrnnicnt of India, Finance 
Department (Central Revenues) No. 6, Stamx)s,*12th Sopteiuboif 1931, in the Punjab and 
the North IVest Frontier Plovincc ; ih th<» United Prov,in.eb of Agra and Oudh :—^Mort- 
gagc-tlced* executed afresh in lieu of a previous mortgage-deed for the purpose of giving 
effect to the provisions of s. 9 (2)., of the Putljab Alienation of Land Act, 1900 (XIII of 
19J0) and of s. 9 (2), or s. 17 of the Bundelkhand Alienation of Land Act, ^1903 (United 
Provinces Act IT of 1903^—so much of tb^ duty jemitted as is not in excess of the duty 
already paid in respect of the previous moilgage-deed. ' , 

1# ^ 

Stamp-Duty has been reduced, by notification of the Govejntimcnt of India, Finance 
Department f.Central Revenues) No. 6, Stamps, 12th Se'ptembcr, 1931 :—A mertgage- 
deed being a collateral or auxiliary or additional securitjt or being by way of» further 
assurance :—in the United Provinces and the Proviifccs of As am and Burma, where the 
principal or primary security is duly stamped, in any case in which the su/n secured is in 
excess of Rs. 20,000—du^y reduced to the amount o^ duty which woflld be chargeable 
ynder article JO ( c ) o> the First Schedule to the Indian Stamp Aot* 1899, if the sym 
secured were Rs.*20,00Cr Duty reduced to Rs. 20 in the Presidency of Boirjbay, to Rs. 15 
in the Presidency of Madrxs or in the Province of the Punjab and Rs. 10 in the Presidency 
of Bengal* the Central Provinces, and Province of Bihar and Orissa provided that the 
duty paid on th-t principal or primary security exceods the ambuift sp^dified for that 
presidency or preVince. , , ^ • 

41. MortgaKe of a* C«op, incltyiing any instrument eyidsneing an agrdbment td 
secure rt4>aymcnt of a loivi made upon any mortgage of a crop, whether the 
crop is or is not in existence at tfte time of the mortgage— 

(o) when the loan is repayable not more than three months from the date of the 
instruments— , , • 

for every sum sequred not exceeding Rs. 200; , 

Proper Stamp-Duty. —Imperial, one anna; Bombay, two annas; Bengal, one 
and a half anna; Madras, two annas. * ‘ • 

and for every Rs. 200 or part thereof secured in excess of Rs. 200; 

Proper Stamp-Duty. —Imperial, one anna; Bombay, two annas; Bengal, one 
atid a half anna; Madras two annas. 

when the loan is repayable more than three months, but not morn than eighteen 
^ * months f jom the date of the instrument — 

for every sum secured not exceeding Rs. 100; < 

Proper Stamp-Duty. —ynperiapl, Uvo annas; Bombay, Bengal, four annas 
(the amendments made by the Indiah Stamp (Bengal Amendment) Act, 
* 1935, to remain in force for three years only) ; Madras, three annas, 
for everyfljs. 100 or part theftof secured in excess of Rs. 100; , 

Proper Stamp-Duty^ — Imperial, two annas; Bomba;^ Bengal, four knnas- 
• '(the amcndiAents made by the Indian Stamp (Bengal Amendment) 
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Act, 1935, to rcifiain in forc% for three years *only); ufadias, three 
annas. 

42. Notarial Act, that is to say^ any instrument, endorsement,'note, atlpstation. 

certificate or entry not being a Protest, article 60, post, made or sigpe'd by a 
Notary.Public in the execution of the duties of his office, or by any otliecpe^n 
lawfully acVng as a Notary’ Public. t . • 

€ V • I 

Proper .S’/i7w/>-Dm^.V.—I mperial, one rupee; Bombay, Beiyral, t<ro rupees; 
Madras, one rupee eight annas, ^ 

fScc also "Protest of Bill ol Note", artide 60, post- • * * 

43. Note or Mamorandum sent by a broker or agent to his principal intipiating 

the purchase or sale on account of such priifcipal « 

(a) of any go«ds exceeding in value twenty rupees; 

Proper S^amp-Duty. —Imperial, two annas; Bombay, Bengal, four annas 
{tl)o amendments made by the Indian Stamp (Bcng.rl Amendment) Act, 

* 1935, to rein.iin iu force for three years only)J; Madras, three annas. 

0) of any stock or marketable security exceeding iu value twenty rupees. 

Proper Stoiiip-niiiy. —ImjVri.il, subject t<i .i in.iximuin of ten rupees, one 
anna for every Ks. 10,000 or part tlicreot of'the\alue of the stock or 
Stfcuiity: BomKiy, Beng.il, (i) lw<> annas for every Its. 6,Cf00**or part 
tlieroof oft^e v.ilrie o! the slock or security, not being .a Government 
security ; (ii) in resi)e*t of .a Government secuAty—subject 'to a 
maxiniui'k of twenty nip*-es, two annas for every Bs. lO.OOf) or part 
theieof of the v.ilue of the recufity {the '.iinendments made by the 
Indi.ui Stanip (Bengal Amendiiient) Act, 19.35, to remain in ■ force for 
three years only); M.idras,' subject to m maximum af fifteen rupees, 
two annas for ev^ry Ks. 10,000 or part thereof of the value of the st?)ck 
or security. , , 

• * « • • • I « 

44. Note of Protest by the Master of a Strip. 

Proper Stainp-Duly^lmpenol, eight annas; Bombay, Bengal, Madras, one 
^ rupee. * • 

jee also "Protest by tbo Master of a Ship',’, article 51, post. 

Order for the Payment Money. See "Bill of Bxcliange", article 13, ante, 

45. Partition*.-*-Instnmient of (.as defined by s. 2 (15) ). 

PropeV,Stamp-Duty Bombay, Bcng.ali .Madras, t|icsame duty 
■ , gs for a Bond, article 15, ante, for the rareoufit of flic value of the 

separated share or .shares of lliu property. * , 

N.B. The largest • sliarc remaining after tlie property is partitioned (or if 
there,are two* or more siiares of eqii.ai v.alnc and not smaller flian any of the 
other shares, then one bf sjich equal shares) yhall be decmed'to be that from 
•which th« otl^r sluares arc scpar.ited: Provided th.at (a)'when any 

instrum'ent of paAition containing an agreement to divide prfiperrjrin severalty 
is executed and t pai;fition is effected in‘pursuance of such agreement, the duty 
chargeable upon the instrument effecting such partition shall bo reduced by 
the amount of the duty paid in respect ,of thd first instrument, but shall not 
be less th.in—Imperial,bight annas; I3ombiy, Bengal, one rupee (the amend¬ 
ment made by the Indian Stamp (Bengal Amendment) Act, 1935^ to remain 
ip force for three years only) ; Madras, twelve annas: (b) when land is held 
on l^evcnue Settlement, for a jieriod not exceeding thirty ye-irs and paying 
the full assessment, the value for tlic purpose of the duty shall be calculated 
at—Impcnal, Bombay, Bengal, Madras, not more then five times the animal 
revenue: (c) where a fiaal order for effecting a partition 'passed by aiiy 
Rcveniie-autliorityorany Civil Court, or an award by an arbitrator directing, 
a pattition, is stamped with the stamp required for an instn^ment of patftition, 
and an instrument of partition in pursuance of such order or award is subse¬ 
quently executed the duty on such instrument shall not exceed—Imperial, eight 
annas; Bombay, Bengal, one ruj>ee (the amendment made by the Indian 
Stamp (Bengal Amendment) Act, 1935, to remain in force for three years 
only), Madras, twelve annas. 

46. 'Partnerthii^ 

•A—Instrument of 

. (&)* where ftie capital the partnership does not exceed Rs. 500 ; 
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^ Proper^Stamp-Duty.—lraji&AtiX, two rupees eight annas; Bombay, Bengal, 
Madras, five rupees. , * 

{b) in any o^h^r case. . ^ ’ « 

. .* PrdperStamp-Duty. —Imperial, tenrqpees; Bombay. Bengal,Madras, twenty 

, , • rupees. 

B—Dissollition of— * 

P,rope9 Stamp-duty. —Imperial, five rupees; Bombay, ^ngal, Madras, ten 
*, rupees. c ' 

Pawn or Pledge. Scc» "Agreement relating to Deposit of Title-deeds, Pawnor 
• Pledge”, articloe, ante. . - • 

47. policy of Insurance— 

A-e-Sea-Insurancc (see s. 7) — 

(1) for or upon a voyage— 

(t) where the premi’im or consideration docs exceed tlie rat§ of two annas or one- 
eighth per centum of the jimount insured by the policy; 

Proper Stemp-Duty. —Imperial, Bombay, if drawn singly, one anna; if 
drawn in duplicate for each part, half an anna. * 

(»i) in any other case, in respect of every fuW sum of one thousand five hundred 
rupees and also‘^iny fractional j)art of one thousand five hundred rupees 
■0 insured by the policy; , , 

Proper Stamp-Duty .—Imperil, Bombay, if, drawn singly, one anna; if 
• * drawn in ilupliaite for each yart, half an anna. 

(2) fdr time— ^ ^ * * 

(Hi) in respect of every full sum of* one thousand rupees and also any fractional 
\)art of one thousand rupees insurejl by the policy— 

where tftc insurance sl/all be made for any time, not exceeding six months; 

Proper ^^anip-Duty. —Ini^crial, Bomba^^, if drawn singly, two annas; if 
drawn in duplicate for egclMparf, half an anna. ■ 
when the insurance sh:iil be made for any time exceeding six months and 
not exceeding twelve months. * , • 

‘Proper Stamp-Duty .—Imperial, Bombay, if drawn singly, four annas ; if 
drawn in duplicate,dor each parii, two ^.nnas. * 

B—^Fire Insurance and other classes of Insurartcc, not elsewhere ^included in this 
article, covering goods, merchandise, personal effec.ts, crojis afld other property 
agauist^loss o^«iamage— . . * 

(1) in respect of an pri^nal policy— 

(i) %vheii the sum insured does not exceed Rs. 5,000 ; • 

Proper Stamp-Duty. —Imperial, Bomt«y, eight annas? 

(ii) in anyxjther case. * , ^ • 

^Proper •Stitmp-'Duty, —Imperial, Bombay, ong rupee. • • 

{2> in respect of each receipt fer any payment of a premium or any renewal of an 
original i^olicy. 

Proper Stamp-Duty. —Imperial, Bombay, one-half of the duty payable in 
respect of the originsd i>olicy in addition to the amdlint, if any, charge- 
^ able under article 53, posU. • 

C—Accident and Sickness Insurance— 

(a) against railway accident, valid for a single journey only; 

Proper Stamp-Duty. —Imperial, Bombay, one anna. . 

r^x'empliou. —^VVhen insurctl, to a passenger travelling by the intermediate, , 
Olathe third class in any railway. ^ 

(iff) in any other case—for the maximum amount which may become payable in 
the case flf any single accident or sickness where such amount does not exceed 
Rs. 1,000 and also wher^ such amount exceeds Rs. bOOO for every Rs. 1,000 
or part thereof. , 

Proper Imperial, Bombay, two annas. Provided thatinmase 

* * of a policy of insurance against deatli bv accident when the annual 

^emiuni payable degs not exceed Rs. 2-8-0 per Rs, 1,000, the duty qn 
such instrument shall be one anna for every Rs. 1,000 or part '^ereof 
• of the ma^im&m amount which may become payable lender it. , 



454 


BANKING LAW AND PRACTICE IN INDIA 


CO—Insurance by way of indemnity against liability to pa^ damages on account 
of accidents to workmen employed by or under the insurer or against liability 
to pay compensatiQu under the Workmen’s Compejisatio^ Act, 1923, for every 
Rs. loo or part thereof payable as premium. * • *, ^ 

Proper Stamp-Duty. —Imperial. Bombay, one anna. . • 

D—Lif& insurance or other Insurance not specifically provided for, 6 : 5 cept‘sucR a 
Re-Insifrance as is described in Dirision E of this Article-#- . ■ 

• » 

{%) for every sum insured sot exceeding Rs. 250; • 

J’roper Stamp-Duty. —Imperial, Bomtayt if drawn singly,^wo annas i if 
' draun in duplidatt-, for each Jiart, one anna* 

(«) for every sum insured exceeding Rs. 250 but not exceeding Rs. 500 ; r 

Proper Stamp-Duty. —Imperial, Bombay, if drawn singly, fourrjanas; if 
drji-wn in duplicate, for ee.ch part, two annas. , 

(I'u) for every sum insured exceeding Rs. 600 but not exceeding Rs. 1,000 and also 
for Rs. i.OOO or part thereof in excess of Rs^ 1,000. 

' Proper Stamp-Duty —Imperial, Bombay, if (^awn singly, six annas ; if 
. drawn in dupliiate, for each part, three annas. 

Exemption _Policies of life insjrance granted by the Director General of Post 

Oflices in accoidance with lules for PostalLife Insurance .'tsued under the authority of 
the Governor General in Council. » * 

E—Re-In.<n.irancc by ^an Ii»<-ura^ice Company which hsi.s granted a policy of the 
nature specified in Division A or Division B of this AVticle with another 
company by w»,’ of indemnity dr guamntee against the payment on rtic original 
insurance of a certain part ol the surti insftired theriyby. 

Proper Stamp-Duty. —Imperial, Bombay, one-quarter of the duty payable 
in respect of the original insurance bilt not less than*’ one anna or more 
tlian one rup»e. , 

General Exemption. —jLctter ofCovesr or Vngagemerjt to issue a policy of insurance « 
Provided that, unless siicli letter or engagement bears the stamp prescribed by this Act 
for such policy, nothing shall bq claimable thereunder, nor shall it be available for any 
purpoifes, except to comjiel the delivery of the policy therein mentioned. . 

48. Bower—of—Attorney (rs defined by s. 2 (2^), not being a Proxy, article 62, post). 
(a) when executed tor the ^jle purpose of procuring the registration of one or 
more rfqpuments in relation to a .single transaction or for admitting execution 
of one on more such doefiments ; ‘, 

• • *» j * 

Proper Stamp-Duty .—Imperial, eight annas'! liombay, Bengal, one rupee 
(the amendmeiit made by the Indian Stamp*^13ongal Amendment) Act, 

^ 193^, to remain in force for three years only) ; Madras, twelve annas. 

(i) whefi. required in suits #.)r proceedings under the Presider'y Small Cause 
Courts Act, 1882;' ^ * •’ , 

• Pe'&per Statnp-Duty.- —Imperial, eight annas; 'Boifibaj'^ Bengal, one rupee; 
• Madra^ twelve annas. , » * 

[c) when authcirizing oife pcThon or more to act in a single transaction other than 
the case^meniioncd in clause (a) ; ^ 

Proper Stamp-Duty. —Imperil, one rupee ; Bopibay, Bengal, two rupees, 
(the amendment made by the Indian Stamp (Bengal Amendment) Act) 

, ,1935, to remain in force for three years only) ; Madras, one rupee eight 

annas. 

d.) hen authorizing not more than five persons to act jointly and severally in 
more than one transaction or generally; t , 

Proper Stamp-Duty. —Imperial, five rupees ; Bombjiy. Bengal, ten. rupees 
•(the amendment made by the Indian Stamp (Bengal ^ Amendment') Act, 
1935, to remain in force for three years only); Madras, seven rupees 
eight Annas. • 

te) when authQrizing more than five but not^norc than ten persons to act jointly 
and severally in more tharf one transaction or generally; i , , 

Proper Stamp-Duty. —Imperial, ten rjipees; Bombay, Bevgal, twfenty rupees, 
(the amendment made by the Indian Stamp (Bengal Amendment) Act, 1935, 

I to remain in force for three years only) ; Madras, fifteen ruDees. 
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if) wtven given for consideration and authorizing the attorney to sell any immove* 
able property; ’ ’ * 

, Proper Siatn^Duty. —^luiperial, Bombay, Beri^l, Madras, the same duty as 
< > tor a Conveyance, article 23, ante, -for the amount of the consideration. 

■(p)» in any other case. 

.Proper Sta^f-Duty. —Imperial, one rupee for each ^person authorized 
. Bombay, Bengal, two rupee* for each person authorized (the amendment 
‘•made by the Indian Stamp (Bengal Anjendment) Act, 1936, to remain in 
force for three, years only); Madras, one rupee eight annas for each 
• * person a'*thorized. • » • • 

Ifl.B. The term "registration” includes every operation incidental to registration 
,• under the Indian Registration Act, 1877 (now XVI of 1908). 

Explanation .—For the purposes of this^Vrticle more persons Ilian one whi n belong* 
ingto the same firm shall^be deemed to be one person. 

Note. The stamp-duty is determined not by the number of “person-s executing the 
power-of-attorney, but bjr the number of agents appointed, 1926, Oudh, 132. 

Stamp-Duty has been remitted. —^fhe (lovernment of India have remitted the 
.^tarap duty chargeable on a written authority executed under Rule 1, Order XXVIII of 
tile Civil Procetlurc Code l»g an oflicer actually serving tlie Government in a military 
capacity authorizing any person to sue or defend in his stead in a Civil Court. B. P. 
(Mad.) 21/76-R, Mis., 17tli January,I'OIS. Stamp, Duty was also temifted by notification 
of tl^e Government of India, Finance Department (Central• Revenues) No. 6, Stamps, 
12th September, 1931 in respect of letter of authority or power-of-attomey executed for 
the sole purpose of aufliori^ing one op more of the joint hohlers of a Government security 
to give on beiialf of the otlier or others of'thcm, or any one or more of them, a discharge 
for interest payaljle on such security or on a^iy renewed security issued in lieu thereof : 
P'iwer-of-attorney furnislied to p relative, servant, or dependent under the Dckkhan Agri- 
cullurists' Relief Act, 1879 (XVII of 1879) s. 68. • 

» • ** * 

49, Promissory Note (as QVfincd by 8^2(22) ). 

(o) when payable on demanj— 

(t) wtion the amount or value does not exceed Rs. iJOO ; 

Proper Stamp-Duty. —Inrperial, Boinb<iy, otf^anna. 

({{) when the amount or value exceeds Rs. 260 but does not exceed R.s. 1,000; 

Proper Stamp-^Duty. —Imperial, iSomhsy, two annas. * 

(tit) in a*ny otlfcr sas^. 

Proper Stamp-iDuty. —Imperial, Bombay, four annas. 

(b) when jp.'iyablc otherwi.se than on demand, J 

Pro\r Stamp-Duty. —StamiJ duty chargeejalc on promissory notes {layable 
otherwise than oft demand and ha\*ng usance not exceeding one year has 
t b^en rftdu<?od lis m the case of “Bill of Itxclvinge”, cfrticle ante, 
two annas for every thjusand rupees or part Jbhereof, by a notification 
dated 22nd November, 1940^ by the Govefnment of India. 

* Stamp-Duty reduced. —By*iiotifiaation of the Government of India, Finance Depart¬ 
ment (Central Revenues^ No. 6, Stamps,^ 12th September, 1931 on the following:-— 
Promissory hoto payable on ilcmand to a certain person, and not to order or bearer, when 
* such note is executed by an agriculturist, and is attested at the time of (Execution(by a 
Village Registrar, under s. 57 of the Dckkhan Agriculturists’ Relief Act, 1879 (XVII of 
1879)—Duty reduced to one anna : Promissory note payable other.ifisc than pn demand 
and not payablc.at more tlian one year after date or sight, to a ceilain person, and not to 
order or bearer, whan such note is executed by an agriculturist, and is attested .at the 
•time j*f execution by a Village Registrar, under s. 57 of the Dekkhan , AgricuItuAsts’ 
Relief* Actj 1879 (iCVII of 1879)—Duty reduced to the amount chargeable under article 
13 (6) of Schedule I of the Indian Stamp Act, 1899, on a bill of^ exchange for the same 
amount. 

BO. Protest of Bill or Note, thitt is to say, an.y declaration*in writing made i>y a 

•Notary Public, or other person lawfully acting iis such, attesting the dishonour of a 
bill^^f exclsyige or promissory jipte. 

Proper Stamp-Duty. —Imperial, one rupee; Bombay, BSngal, Madr^, two 

. • rupees. - 
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51. Protest by th« Master of a Ship, that is to say, any declaration of the parti¬ 

culars of her voyage drawn up'by him with a view to the adjustment losses or 
the calculation of avera|rcs, and every declaration in writing made by him against 
the charterers or the consignees for not loading or unlbsr^Vng th£,ship, wl)cn such 
declaration IS attested or cert ifioil by a Notary Public or other person lawfully 
acting as such. . • 

* * • » 

Propem Stamp-Duty. —Imperial, one rupee ; Bompj^y, Bengal, Afadras, ifno' 

rupeqfi. • 

Sec also “Note of I’roteSt by the Master of a Ship”, article 44, Rnte. 

52. Pifoxy cmj-jowering any person to vole at a«y one election of the nfembers. of a 
district or local bccird or of a body of municipal commissioners, or at any one 
meeting of (a) members of an incoqiorated cpmpany or other body coriwrate whose 
stock cr funds is or iirc divided into shares and transferable, (ft) a local authority, 
or (c) propriefors, members or contrifiutors tt) the funds of any institution. 

Proper Stump-duty. —Imperial, Bombay, two annas. 

Notc.—>\. proxv is a power-of-.ittorney, of a special cliar;u/er and for a particular 
^ purpose lierciu stated, and would be chargeable under«vrticle 48 with a higlier 
dutv if It did not conform to tins descriplum (Jlonogh’s Indian Stamp 
Act; p. f.90). • 

Slautp-Duly reduced .—By notification of tlie r.ovcrnm<*At of India, Pinance Depart¬ 
ment (I'entral Jic\»,'nmf.) No. 0, Stamj^s, 12th Sejjtember. 1931 :— Proxy cln|lowering 
a person to \ote .it a meeting of Cl"* ditors—duty reiluced to the rate ctiargeable on a 
pro.xy empowering a petson to vote at an>*one meeting of members fit an incorpotated 
Company. * *■ * 

53. Receipt (as defined by s J (23) ) for an< money or other property the amount or 
value of which exceeds twi nty rupees. , 

Proper Imperi.U, Bombav, one .anna. 


Exemptions. —Kejeipt—; 

(a) endorsed on or Contained in any instrument dply stamped, or any instrument 
exempted uiulcr.the proviso lo s. 3 (mslruments executed on behalf of the 
• Clovi rnment) or .any che<|ue or bill of exchange payable on dem.and acknow- 
rlcflcnng the ri-ii.-ijit of *l)e coiisideralion-inoncy tlicrciii expressed, or the receipt 
of any pnnci pal-n;onL*y. inte?<‘st or annuity, or other periodical payment thereby 
secured * 

(h) for any payment of money •..alhout consideration ; • ^ ^ 

(c) for aijy.payment of rent by a cultivator on account oMaild assetisod to Govern¬ 
ment revenue or (iil the I’residcncies of Fort St» George and fiomljay) of 
l^am lands ; » • 

for pa^' or allow'ances by non-commissioned or pi'tty ofiicers, soldiers, sailors or 
airmen of His Maje.sty’s* military, naval or jyr •forces when Serving in such 
capacity, •or by .mounted police-constables; , ‘ 

(c) given,?>y holders pf family-certificates in cases whore the peV.sons fron* whose 
pay or allowances the# sum roinpristd in the receipt has been as.signed is a 
non-tomniissioned or petty (jlficer, soldier, sailc^r or airmen of any of the said 
forces aifi serving in siu li t ,i pacUy ; • 


(/) for peiision.s or .allowani_is by persons reccF'ing snek pensions oj allowances 
in respect of their service .Is such non-cominissioncd or petty ofiicers, soldiers, 
sailol's or airmen and not serving the Government in ;uiy other capacity ; 

iff) g^ven by a headman or lamii.ird.ir for land-revenue or taxes collected by him ; 
(ft) given for money or securitii s for money deposited in the hands pf any banker to 
. be accounted tor: • 

Provided that the same is not expressed to be received of, or by the hands orf, any' 
other than the person to whom tlie same is to be accounteil for; ‘ 

Provided also that tl^is exemption shall not extcntl to a receipt or acknowledgment 
for any sum paid or dcfiosited for or ujioa a letter o4allotment of a share, or in respect 
of a*call u{>on any scrip or share of, o'r in, any incori>oriiled company or o^rher^ body cor¬ 
porate or such proposed or intended company or body or in respect of a debcqture being 
a*mai1cctable secuijty. • ' ' ** 

^ee also “Policy of Insurance”, article 47-B (2), ofrfte. 



APPENDIX ^ 


457 


Stamp-Duty remitted —By notification of the Government of India, Finance 
Department (Centntl Revenues) Np. 6, Stamps, 12tt September, 1931 on the following;— 
Receipt given by, or on behalf of, A depositor in a Post Office Savings Bank for a sum 
of moi^y withd^hvm fropt any such J3ank. Receipt cndotsed by the payee on a Postal’ 
Money Order or given by the Payee to the Post,Office for a sum paid to him in adjust- , 
ment ef a short or wrong payment of such an Order. Receipt endorsed by the holder of 
Impost Office* Cash Certificate at the time of its discharge. Receipt or bill of lading 
issued by*a i^ailw^y Colnpiiny or Adminjstration or an Inland Steamer Company for- 
the fard for‘the conveyance of passengers or goods, or both, or animals, or for any 
Charges incidental to the conveyance thereof or given ?o such Company or Administration 
or Inland Steamer Conn)any*for the rpfund of an 9 verchargc made in rcspccj, of such 
fare or charges.. Receipt given by a Railway Company or Administralion or an Inland 
Steamer Company for money received by it from another Railwiiy Company or Adminis- 
tratiowor Inland Steamer Company’ or from a Tramway Company or other Carrying 
Company on account of its share of favfes or freight for the cpnveyance in tlirough 
traffic of passengers or goods, or bolfa, or of animals. Receipt or bill of lading issued 
by the ('ommercial Carrying Company, Ltd., for the fare for the oonveyance of passengers 
or goods or both or receipt given*by the said Company for the refund of,an overcharge 
made in respect of suclr^are. Receipt given for interest paid in British India on securi¬ 
ties of the Mysore Darbar. Rccciiit given for payment of interest on Govefnment of 
India Promissory Notes. Receipt given by a person, for advances exceeding Rs. 20 
received by him from thc*Government under the Agriculturists’ Loans Act, 1884 (XII 
of 188^).. 

» 

54. Reconveyjtnce of Mortgaged Property— 

(to*) if the consideration for which tho firoperty was anf<rtgaged does not exceed 
Rs. 1 ,OU0; • • , 

' Draper Slaiup-'Duly. —Imperial, the .same duty as for a Conveyance, article 

*23, ante, lor tiic amount df such consideration as set forth in the Recon¬ 
veyance ; Boilibay, the same duty as Jor a Bond, article 15, ante, for the 
amount of suchconsidejj^ition as.sot forth in the Reconveyance: Bengal, 
Madras, the*.same duty as for a Conveyance, article 23, ante, for the 
amount ol suchcoiLsidcralion asset lortli in t&e Reconveyance. 

(t) in any other case. 

Draper Stamp-Duty.— Bombay, ten rupees; Bengal, Madras, 
fifteen rupees. 

55. Release, that is ,to say. any instrument (not being such a relcret’as is provided for 

by s. 23-A) wbro'eby a person ^renounces a citiim upon another person or against 

any specified property— , , • 

(-j) ff the amount or value of the claim does not exceed Rs. 1,000; 

er Stamp-Duty. —Imperial, Bomjiay, Bengal, the sam'e Iluty as for a 
Bond, article 15, ante, for such ayiount or value af> set fonh in the 
Release ; Madras, the same duty As for a Bottomry ^nd, article 16, ante, 
rfor such amount of value as set forth in thiiRdlejise.* • ’ ’ 

(&) in any other case. • , , ’ 

Pro/’cr vS'fnHi/)-Dltfy.^Imperial, five rupees; Bombay, Bengal, ten nyiees, 

(the amendment made by the Indian, Stamp ( Beiigd Amendment) Act, 
1935, to remain in fore,e for three years only); Madras, seven rupees 
eight annas. 

Stamp->Duiy lia.v been remitted. By notification of the Govcrftmdht of* India, 
Finance Department (Central Rc'omies) No. 6, Stamps, 12tli September, 1931, on instru¬ 
ment of release referred tom s. 48 of the Indian Merchant Shipping Act, 1923 (XXI of 1923). 

I 

56. Respondentia Bond, or that is to say, any instrument securing a loan on thfe , 
,* cargo laden or to be laden on board a ship and making repayment contibgdht.on 

the arrival'of the cargo at the port of destination. 

Proper Stamp-Duty. —Imperial, Bombay, the* same duty as for a Bond, 
article 15, aiifc, for thev amount of the loan §ecured ; Bengal, Madras, 
the same duty as /or a Bottomry ’Bond, article 16, ante, for the amount 
of the loan secured. 


D^op 


Revocation of any Trust or*Settlcinent. 

"IXust", article 64, *pfist. 


See “Settlement", article 68, post I 
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57. Security-Bond or Mortgage;Dood, executed by way of seciwity for tbe due exe¬ 
cution of an office, or to account for money or other property received by virtue 
thereof or executed by a»surety to secure the due perforijiance 9 frt contract,— 

(a) where the amount secured does not exceed Rs. 1,000; * 

Proper Stamp-Duty. —Imperial, Bombay, Bengal, the same.duty ds for a 
' Bond, article 16, oh fe. for the amount secure^;,Madras, thS,same duf^ 
as ft>r a Bottomry J^na, artidc 16, ante, for the amount secured. • 
{b} in any other case. « * 

, Proper Stamp-Duty.-rlmpciial, rupccs;*Bom1jay, Bengal* ten rupees 
(the amendment made by the Indian Stamp (Bengal Amendment) Act, 
1935, to remain in force for three years only);—Madras, seven rspees 
eight annas. ' ' 

Exemption. —Bon'd or other instrument when executed— 

(o) by headmen, nominated under rules framed in accordance with the Bengal 
Irrigation Act, 1876, s. 99 for the due iicrfcJ.mance of their duties under that 
Act; I 

(t) by any person for the purposes of guaranteeing that the local income derived 
from private snbscription.s to i charitable di-spcnsary or hospital or any other 
object of public utility shall not be less than a spcOL-licd sum per mensem; 

(c) under 3A ot the rules made by the Governor of Boraliay in touncil 
under s 70 of the I^ombay Irrigation Act l'879; 

(d) cxecuteii by persons taking advances under tlie Land Improvt-ment Loans Act, 

1883, or the Agt-'icultiuists’ Lo.tns Acts, 1884 or by their sureties ,xs* security 
for the repayment of such advances; , • • 

(f) executed by officers of Government or their sureties to secure the due c.xeiu- 
tion of an office or the due accountij.g for money or other property receiveii by 
virtue thereof. • ' 

58. Settlement— 

A-Instrument of (ipclufling a deed of dcf.ver); 

• 

Proper Slainp-Dulyt —Imperial, the same duty as for a Bond, article 15, 
ante, fora sum*equal to the amount or value of the projicrty settled as 
set forth 111 such ijistrumcnt: Provided that where an agiccinent isslauiped 
Vi'itli the stamp vequirdd for an instrument of settlement, and an instru¬ 
ment of settlement* in pursuance of such agreement is subseffucntly 
extfeuted, the duly cjji such instrument shall not exceed eight annas; 
Bomttay, the same duty as for a Bond, article 16, ifnte, fpr r. sum equal , 
/.o. the amount or value of the property ifetfted as set forth in such 
instrument; Provided that where an agreement is stamped with the 
. stamp required for an instrument of settlement, and an instrument of 
‘settlfunedl in pursuance of such agreement is subsequent!/' executed, the 
Quty on such instrument shall not cxrced eight annas; But in its 
application to the Cities of Bombay, Ahmedal’adt Poona and Karachi 
iirre.rpeet of any instrument relating to immovable property Si,'uate 
hithin the laid/:tties and offhe future described in the article 

(t) hjliere the settlement is made fijr a charitable purpose — The 
* '.ame dutyas for a Bond,'article 15, ante, for a sum equal to 
to the amount or value of the propert'^settled as stt forth in 
such instrument; 

{ii) in any other case—the same duly as is leviable on a Convey¬ 
ance, article 23, ante, under the Bombay Finance {Amend¬ 
ment) Act, 1932 for a consideration equal to the amount or 
value of the property settled as set forth in,such instrument'; 
Provided that where an aqreement to settle is slampedtwith 
the slump duly required for an instrument of^ settlement*and 
<in instrument of settlement in pursuance of such agreement 
is Subsequently executed, the^ duty on such instrument shall 
i\ot exceed one rupee. • , 

Bengal, the same duty as*for a Bottomry Bond, article 16, ante, fpr a ium 
equal to the amount or value of the property settled as set forth in such 
instrument; Provided that, where'an agreement to Settle is stamped 
witn the stamp required for aninstmmentpf settlement, and an instni- 
rofnit of settlement,in pursuance of siSch igrcemcnt is 'subsequently 
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executed, the duty on such instrument shall not exceed one rupee; 
Madras, the same* duty as for a Bbttomry Bond, article 16, ante, for a 
^m equal ,to the amount' or value of thp property settled as set forth 
(in* sucA 'settlcmcni; Provided that where an agreement to settle is 
stamped with the stamp required for an instrument of settlement, and’ 
an instrument of settlement in pursuance of such agreement is subse" 
quently, executed, the duty on such instrument shg^l not exceed twelve 
aUnas. * 

• • • 

. Exemptions, (a) Deed of dower executed on She occasion of a marriage between 
Muhammadans; (6) Plluda.isa, that is to say, anv settlement of immoveable property 
cxcfcuted by a BuddlAst in Burma for a religiohs purpose in which no value has been 
spepifted and o'n which a duty of Ks. 10 has been paid. 

B'ReTfocation of— 

Pmper Stamp-Duty. —Imperial, the same duly as for a*Bond, article 16, ante, 
for a sum equal to the amount or value of the property concerned as set 
forth in the Instrument of Revocation but noi exceeding ten rupees ; 
Bombi'iy, the sa Ae duty as for a Bond, article 16, ante, Sor a sum equal 
to tlic"* amount or value of the property concerned as set fo];th in the 
Instrument of Revocation but not exceeding ten rupees ; But in its 
application to the Cities of B&mbay, Ahmedabad, Poona and Karachi 
in respe'iH of any instrument relating to immoveable property situate 
mithin the said cifies and of the nature desc\ibed,in the Article—the 
same duty as is leviable on a Conueyanc^, article 23, ante, under the 
•Bombay i'i}iancc (Amendment') Act, 1932 for a consideration equal to 
the amount or value of thi* property conterned as set forth in the 
InstrumVnt of Pevocation but not exceeding ten rupees'. Bengal, Mad¬ 
ras, the same duty as for a Bottomry Bond, article 16, ante, for a sum 
, equal to the amount or vhlue of the property concerned as set forth in 
the Instrument of Revocation but not exceeding fifteen rupees. 

, Sec also “Trust", article 64, posiC ,1 , . 

59. Share Warrants to bcaijer issuecl under the Indiiin Companies Act, 1913 (now, 

as amended by Act XXII of 1936). « 

.Proper Stamp-Duty. —Imperial, Bombay, ilengal, Madras, one and a half 
times the duty pay;>,blo on a Conveyancsi, article 23, ante, for r*considera- 
tioii equal to the nominal amount of thij shares specified in the warrants. 
Exemptions .—Share Warrant when issued 'by a company in .pursuance of the 
Indian Companies Ac>, 1882 (now, tlie Indian Oompanies Act, ,1913 as amended by 
Act XXII’of. 1936;‘»’s. ,30 to have‘elfect only upon payment Us composition for that 
duty, to the Collector of Stamp-lievenue, of— (a) one and a half pci centum of the 
whole ,subscribed c.apital of the company, or ffc) if any Company has paid the- said 
duty or composition in full subsecjncntly issues an addition to ijts "iubscr^beiV capital—one 
and a half p\r centum of the additional capital st/ issued. • • 

Sc^ip. See “ CcrtificifteJ’', article 19, aiitc.% 

60. Shii^ine. Order ^or or rcMting to the convey.anc* df goo<tS on board of any 

Vessels. ’ i « ' 

Proper Stamp-Duty. —Imperial, Bombay, one anna. 

61. Surrender of Lease—. 

• % * 

Co7 when the duty with which the lease is chargeable does not exceed five rupees ; 

* Proper Stamp-Duty. —Imperial, Bombay, Bengal, Madras, the duty with 
which such lease is chaigcable. • ‘ • 

(6) in any other case. 

Proper Stamp-Duty. —Imperial, Bombay, five rupees; Bengal, Madras, seven 
, ' rupees eight annas. 

eExemption.—SuxTcndoT of lease, when'such lease is exemiited froni duty. ■ ' 

63?.* Transfer; (whether with or without consideration)— 

(o) of shares in an incorporated company or other body corporate; 

Proper Stamp-Duty. —Imperial, one-half of the duty payable on a Com- 
veyance, article i3, ante, for a consideration equal to the value of the 
share. Bombay, twelve annas for every Rs. lOO or part thereof of the 
•value of tJie share. > JBengal, Madras, one-half of the duty payable on a 
Conveyance, article 23, ante, for a consideration ’equal to tbg value 
of the sh^re.’ • 
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(fe) of debenture, being marketable securities, whether the debenture is liable to- 
duty or not, except debentures provided for by s. 8 ; . * * 

Proper Stamp-DuJy. —Imperial, one-haK of the duty payable on a Convey¬ 
ance, article 23. ante, for .a considciration cquar to tlie 'face amb^nt of 
the debenture; Bombajf, twelve annas for every Rs. lOO or part thereof 
of the face amount of the delxsnture; Bengal, Madnis, ociCihali of 
*duty payable on a Conveyance, article 23, ante, for a consideratira 
equal to the face amount of tilt* debenture. ** I .• 

(f) of any interest secured •by a bond, mortgage-deed or policy *of insurance-:^ 

(i) if the duty on such ^ond, mortgage-deed dr polipy does not? exceed- five 
rupees: 

Proper Statnp-Duty. —Imperial, Bomjxiy. Bengal, Madras, the dutyVith 
which such bond, mortgage-deed or policy of insurance is chargeable. 

(ji) in arfy other case; 

Proper Steuup-Diity. —Imperial, five rupees; Bomtiay, Bengal, ten rupees 
(llie .imcndinent made by the Indian Stamp (B«‘ngal Amendment) Act, 
193.S, to remain in force for three years only)*; M.ttlras, seven rupees 
' eight annas. 

(f/) of anv propcitv under the Adifiinislrator-General’s Act, 1874 (now Act Ill of 
1913), s.’31: ■ *' 

» ■ 

Proper Stan^p-Duty. —Imperial, Bombay, ten miiees; Bengal, Madras, fifteen 
rupees; bulin*it.s application to tlie Administr.ilor-Geijeral's Act, ^P13 

(c) of any trust property without consideration* from one?trustee to another trustee 
or from a trii.stee to a beneficiary. > 

Proper Stamp-Duty. —Imperial, iJombay, five rupees or sucl/smaller amouqt 
as ni.iy by cliarge.ijde under clause (a) to (e) o:^ this Article, Bengal, 
seven rupees eight ann.us^,>r such ^mailer amount as may be charget^ble 
under clauses (<ij) to (c) of ttii3«Article. 

Exemptions. —Traiislers bv endorsement— 

Co).; of a bill of exehUnge, cheque or ])romissory note: , 

(6)* of a bill of lading, delivery-order, warr.int for goods, or other mercantile docu- 
♦ments of title to goodi?; * «, ' 

(c) of a policy of insurance; , 

(d) of securiy.es of the Government of India. 

See also s. 8. , • „« , 

I •' , • • ' 

f f 

Stamp-Duty has been remitted —By notification of the Gove<;nmcnt of India, Finance 
Department (Central Revenues) Xo 8. Stamps, 2ud May, 1936:—the Stamp-dut^charge- 
able on tranr'.fers to (^ov^nment of shares ol the Reserve Bank of India under clause («) 
of s. 4 o-f the Rtiservo Bank of India Act, 1934 (11 of 1934) has bt;en remAted prospect¬ 
ively and retrospectively by th5 G^-vemor General f,i Council. By notififation of 
Government of lpd*a, I'viance Department (Centr.il tRevenuesJ, Xo. fj, Sfcjmps, 12th 
September, 1931, on the following;—-transfer by ent^orsement of a mortgage of rattsand 
taxes authorized Vjv any Acf t(<r y lie time in •loice’in British India. Deed evidencing 
traiufer of .any debenture floated by the Central L.and Mprtgagc Bank Madras. Instnj,- 
ment of transfer of tio\eriinient Stpek registered in«lhe book debt account. Instrument 
of transfer shares regi-iii-ied in branch j’egisft-r in the Vnited Kingdpin under 
thVi provisons of s. 41 of ti e Indian Companies Act, 1913 (VII of 1913), (now as 
amarded by .^ct XXII of 1936), which has paid the stamp-duty levi.ible thereon in 
accorclance with the law for the time being in force in the United Kingdom. 

63. Transfer of Lease by way of as.signmcnt and not by any under-lca}>e. 

' Proper Stamp-duty. —Imperial, the same duty as a Convtyancc, article 23, 

t^nte, for a consideration ecj^ual to the amount of the consideration for the 
transfer; Bombay, the same duty as for a Conveyance, alticlc 23, anteiioi 
a consideration eciual to the amount of Jbhc consideration for the transfer; 
Put in its application to the Cities of Bombay, Abmedabad. Poona and 
Karachi in respect of pny instrument relating to immoveable property 
situate within the said cities and of the nature described in''ihis Article 
—the same duty as is leviable on a Conveyance, article 23, ante, under 
the Bombay Finance lAmendmen\) Act 1932 for a consideration equal 
to the amount of the consideration fon Xhe transfer; Bengal, Madras, 
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" thc^sameduty as for a. Conueyancc/article 23, ante, for a consideration 
equal to thq amouni? of the consideration for the transfer. 

^ifempHon ?—^Transier of any lease exempt frevm duty. 

64. Trust— 

A—I^claration c^-vof, or concerning, any property when nvude by any writing. 

■> nofi being a Will; * , 

’ Pirbper Stamp-Duty. —Imperial, Bombay,' the same «luty as for a Bond, 

•» article 15, aAte, for a ^um equal to $lio amount or value of tho.property 
concerrfed as set forth in the instrument but not exceeding fifteen rupees; 
Bengal, Madras, the same duty as for a Bottomry Bond, article 16, ante, 
for a sum equal to the amount or value of the property concerned, as set 
, forth in the instrument, but tiote.xceeding twenty-two rupees eight annas. 

B—Revocation of—of, or concerning, any property when made by any instrument 
other than a will. 

Proper Stan)j>-Duty. —Imperi.d, Bombay, the same duty as for a Bond, article 
15, ante, for a sum equal to the amount or value of the ]jroperty concern¬ 
ed as set forth in the instrument but not exceeding ten rupees; Bengal, 
Madras, the same duty as for a Bottomry Bond, article 16, ante, for a 
^ ^ sum equal to tlic amount or value of the property concerned as set 

forth in the instrun^ent, but not exceeding fifteen rui^ces. 

„ See also “Settlement,” article 58, flw/c. , 

Valuation, “AppraiseTncnt”article *8, '* 

65. Warrant for goods, that is to say, any instrument evidencing the title of any 
person therein named, or his assigr.e, or the holder thereof, to the property in 

, any goods i*ying in or upon any dock, warehouse or wharf, such instrument being 
signed or certifled»by or on behalf of tlie (lerson in*\vhosc custody such goods may be. 

• Proper Staiiip-DiWy. —Imiiervil,'foui^annas; Bombay’, eiglit annas, Bengal, 

eight annas (the amendment made by the Indian Stamfi (Bengal 
Amendment) Act, 1935, to reniaiil in force for three years only) 

, Madras, six annas. * 
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* IMPORTANT QUESTIONS ON BANKING LAW AND PRACTICE 

I. Relation of Banker and Customer. 

I. \Vhat is the wdinary relatton between a banker and his cus&merf A olistomer 
draws a cheque on a branch where^e has sufficient funds available for thb payment oi 
It, but hi? account at another branqh pi the same bank is*overdrawn. Hasthe banker 
any nght to combine the accounts and dishonour the cheque on the ground that the 
balance of the combined accounts is not sufficient to meet it? Is a customer who- 
keeps an account at one branch entitled to draw on another branch ? •- 

State the special features of the relation between a banker and his customer. 
Is the former bound to honour the latter’s acceptances ? , 

^3. What is meant by banker’s general lien ? State the circumstances under which 
a anker can c.xercisc this right. Is the banker entitled to«a general lieu in the 
following 'cases: 

^a) X deposits a box containing oinaments for safe custody, but later on becomes 
mdebted to the banker. 4 * 


(6) A bankec distounts a docun^entary bill for his customer B, On’ tlie dis¬ 
honour of the bill,.B oflA-s payment of the amount of the bill together with 
charges, but the banker claims *licn on the documents attSched to the'bill 
for the other debts due from B. 

(c) Where X who is indebted to the banlt has a current account jointly yrith Y. 

(d) A. B. it Co., a firm, of stock biokcrs, are .indebted to f^e bank, and 
B a partner of the firm, carries a large credit bavance in his current account. 

4. Can a banker exercise his lion o|^ (1) tl »7 sealed boxes kept wth him by A for 

sate custody, (2) dividciyl w'hrranls handdd (jo,er to the banker for collection on ^'s * 
behalf, if A s account with the banker is overdrawn ? • 

5. ,Tn what circumst.ances Hoes a banker incur liability, and to whom, in replying 
a request for a confidential Oftmion as to the standing and means of a customer ? Is 

a banker legally obliged to maintain stcrccy with Icgard to the state of his customer's 
Account ? « 

u I?V Chand.a retired pensioner has arranged with his I'ank. TIic Pensioners, 

mnif Ltd., to credit ins account every month wth the collected peijsiciA f.’-om the. 
^overnment Department. Whilst Prem Chand is on a world four, his pemsion is reduced 
by ten per cent as an emergency cut by Government. On Jus*rclurn home, his Bank 
I ass Book shows a cr^dil^balaucc of Rs. 12,.500 which he draws and remits to New York 
to repay a debt contracted during his tour. Six months later his l^mk draws his 
attention -.0 a clerical error in thi Bciok in wliich». ht was credited with the full 
amount of Ahe ori.^nnl pepsion, whereas the Bank received ten pir cent less, the Bank 
WereforecaUs upon him to r^pay the excess ol Rs. 4^00 drawn by hifn. discuss the 
Bank s position m law vis-a-vit Prem ChanJ. • 

„ \Vhat steps should the banker take to close, the account of an undesirable 
custionicr * ® « ♦ 

«• 8. What do you understand by the term •“customer” ? • 

•9, Discusfthe general relationship between a banker and his customer. Discuss 

your remarks with reference to a current account, a Fixed Deposit Account and a loan 
account ? 

Uu I®’ “The‘pass-book’ by itself cannot be relied on as a settled account”. Discuss 
the statement with reference to the general liability of a banker in, respect of entrids 
made by him m his customer’s pass-book ? « 

^ sealed packet IS presented lo your Bank for safe-custody." State how you 
would deal with the transaction. What are your responsibilities, as a banker, with 
regard to articles or securities in safe-custody:— 

« (a) When the rules of your bank provide fbr a fee ? 

(t) When you do not dharge a fee but carry out the business f!feo 6f chkrge 
in consideration of your customeis keeping ar current .'account with a 
4 minimum balance of Ks. 10,000 ? 

• ic) Wfcen you do, the busiaess without consideVatior. either express or implied?- 
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12. What precaution should .a bank^, take .when he is requested to give his 
O]. inion as to the credit and standing Of a cn^o*ner ? 

u In wh§Z bases .would a banker be released from his obligation to secrecy 

. • regarding his customer’s account ? • 

13* Scfiue the position of a banker with reference to a customer who is minor; 
vTith special reference fc. overdrafts. If an advance to a minor is 3 uaranteed, how far 
is the guarantpr liable to the banker ? * , 

14. Wha? action should a banker take as regards the balance of the account of a 

deceived cuatomer who has left no will 3 .. . 

15. Is the banker entitled, and, if so, after what period of time to transfer to his 
Proftt and Loss Account unclaimed .credit balances lying indormant accounts of his 
customers ? 

» . 

II. Fixed Deposit Accounts. 

• . 

1. Write Out a fojm of ddj^osit receipt and indicate the reasons , for its main 

provisions. Can a person in an emergency recover the amount of the deposit before 
due date ? ’ 

2. Explain the risks run by a banker who buys Irom strangers, (i) cheques and 
(ii) fixed deposit receipts. ’ • 

3. * Discuss the legal position of*a banker regarding fixed dejiosits#. 

4. A bank ly'ceivcs from its customer X,a credA contS,ining a/ia" a deposit 

receipt f 9 r Rs. 1,000 duly receipted by the depositor. As .V has obtained this receipt by 
false pretences from the depositor, and the receipt is marked “ not transferable ” would 
the bank be liable to the depositor ? ’ 

5. Is a banker justified in returning 'the cheque of a customer who has money on 

fixed deposit on the ground that the current account against which the cheque was drawn 
was overdrawn ? • ■* k 

’ *C. Is a banker justified ill opening a*dc{>osit account Ax tVe name of a firm—thus, 

" Brown Brothers” or “Thomas Krown & Co.” ? Should not the account be opened in 
the individual names ? Would it alter your answer if th* firili had a current account 
also with the bank ? * 

7. If a deposit stands in the dame of Jolfh Brown and Maria, his wife, is the 
endorsement of the receipt by the former alone sufficient discharge for the bank ? 

8. Docs a deposit receipt standing in the maiden name of, a lady till after her 
.marriagd, require, wijtfn dealt with, <the cndoi'sement of her husband as well as of 

herself, and what would* b6 the correct form of the endorsement? * • 

. •• 

9. What course should a banker take in the following 4 as<js:— . « 

{a) WhJVp a depositor, whose deposit falls dftc on a Sunday, demands jfayment 
^ on the preceding day. ^ * 

(6) 'yhen^ paymcdit is demanded by the true owtfer of & deposit receipt 

• reported to have beex stolen. • • 

(c) When payment is demanded 6y a person who has advanced money on a 
, deposit receipt afttfr it was stolen’, supposing the advancq was given in gbod 

faith. 

• . * 

10. A Deposit Receipt fixed for 12 months is made out in the names of A, B ^nd 
C repayable to any one of them or survivor. After six months, A presertts fhe Deposit 
Receipt to the Issuing Bank and asks for a loan there against. What documents 
shouhl the Bank take from A to safeguard its interests ? 

III. Current Accounts. 

Explain the risks that a banker runs in opening a current aftcount without 
anintroduction*or reference? 

2. What precautions should* a banker take in opening jfccounts in the names of 
minors, married women and clubs,? • ^ ^ 

What steps should be taken before opening an overdraft account in the 
name of a registered Joii\,t Stock (Company ? 

4. What precautions should a banker take in opening an account for Trust 
and in allowiucr the same to b* oncrated urion ? 
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Would any of the following be'treated as Trust accounts and 'why:— 

(1) A. B re x'y ' 

. (2) A. B account x’y „ 

(3) A. 13 per x y 

6. Wliat pre(^\ution should a banker take in dealing with the following classps 
of customers:— ■ ‘ ' 

t 

(1) A limited liability dompany. 

, (2) A trading firm. 

(3) Jlinors ? ' ' 

6. WJiat precautions should a banker take before opening a current account in 

(he following cases:— r 

(1) A linn Tod liability company. 

(2) A trading firm. , 

7. Under what circumstances should a banker«?closc the account of his customer 

and to whom should he pay the Ixilance ? « 

8. A firm, B. it Co. has an overdrawn account with tlie Hindustan Bank Ltd.; 
A dies, and B admits Si 1^ as ]).irtne^s in the same linn. Wh.it prec.mtions, if any, 
has the bank to take in continuing the overdraft ? What dil'VTencc would it make if A 

had retired instead ? << , ■ ' 

9. A hanking account k opcifed for a limited company, whose Articles state that 
there shall not be less Ilian three directdts, but only two arc appointed. 'The Articlc.s 
empower any two to sign,‘’and this is duly .adhered to. 

[a) Is a banker under any oblig.ition to' see tliat another director is appointed? 

(b) Docs lie run .vny risk in carrying oii the acc.oimt with less tiviu the minimum 

number of directors ,''e(inirc(l by the Artich'S ,if Association? ' 

10. An account being opened in tlie name o^‘'Johii Smith" (Manager at B.archestcr of 
the Union Friendly Society), S, King Street,* ll.yr lies ter, would this give the Society c.uy 
right over llic account? Sinith, when opening the account, stated that it had no connection 
with the Society, the word ‘'M^ana'gcr’' being intended only as a description ol Smith. 

11. Fan a customer of a bank authorise a minor to sign cheflues on Ills' behalf, and 

is a banker justified in aceept^fig thy, signature af an infant with the consent of the 
customer ? , 

12. A womdii opens an accOjUnt in her ovvn name "J. G. Orten” and gives 

the b.ank authority to honour diequcs signed by, her husbantl,,,in her ^amc, J. G. 
Orten only. , i ‘ ’ 

Is the bank safe in acting on this mandate? If the man is atf- nndischargc.l bankrupt, 
should tlie ‘'xmk acecot Jlis wife’s authority for him to sign in this manner? ' 

13. ’ A op'ens an account, in his own name, and gives inslriAlions that all 
cheques shall be-simied by himself tV .d countersigned* b5' B, his .secretary.^ Has A 
power to ‘give fii/fher fiistruetions without the signature ai lif- for the Jbank to pay 
cheques signed by A only, ;^.fter several cheques have been paid with twb signatures ? 

14. A is overdrawn ^1,000. IIis bank calls upon him to take immediate steps to 
repay his indebte^^ncss. He acknowledges receipt of the*demand and encloses a cheque 
for fJiiQ which he asks the bailk to collect and credit to his account in order that 
i'u due course one of his own drawings for ar. equal amount shall be honqured. 'file 
bank collects i^nd credits the enclosed cheque but warns A that his drawing will not be 
met until the entire overdraft is extinguished. In spite of this warning/4 proceeds to 
draw a c^o■^!5ed cheque for ;^7.’50, which is returned unpaid and marked "K/D". Has the 
bank laid itself open to any danger through its course of action ? 

15. A overdraws his current account, and is asked to provide socuruy. He lodges 
ar certificate for an amount of a Government Stock sufficient to cover the debt., The 
bank's usual memorandum of (lepo.sit is signed but the stock is no^ transferred into 
nominees' names. A dies, his account being still overdrawn. The bank then receives 
notice tliat the security was held by the deceased in trust. Can the bank refuse to 
release it without repayment of the debt ? 

The debtor also had a deposit account which is now claimed as money hef^ by, him 
•in trust. Can the bank retain this money in part payment of the overdraft as there'was 
no inffication that wt was not the debtor’s personal property ? '* 

16. A custqpier'I overdraws his account from tinu to time without permission. 
The banker, ^n each case, wiites tO'the customer and the account is put in orper. Alter 
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seeing the pustomer'^ name in Stubbs, the banker decides not to overpay the account 
again and cheques arc returned. ' No notice is given to tho customer, who sues the 
banker for damage^ for the wrongful dishonour of his cheques, alleging an arrange¬ 
ment lb overpay. Canljle succeed? Would it have made any difference if the banker 
had i^yen the customer notice but had returned outstanding cheques? 

"V 17. 'phe*banking account of a privjite limited company is operated upfon by any two 
directors in terms qf a resolution set forth •in the customary manda’te provided at the 
opening of thf^account. There arc three directors—^^,and B who tire husband and wife, 
and C, their son, who is not pf age. A falls ill and a resolution is passed conferring 
authority u^on any director to operate upon the* account and deal with all rantters 
relating to the company banking account. As C is an infant, what is the position of the 
bank if they honour cheques on the qpmpany’s account signed by him alone? Can C 
make 'irrangements regarding borrowing on the company’s account? Will it make any 
difference if the bank is unaware thjvt C is a*minor ? > 

TV, Drawing >,Nr) Payment of Cheques and* Bills. , 

» 

1. Can a customei'of a bank draw cheques on ordinary slips of paper? fjtate the 
reasons why the use of cheque forms is desirable. 

2. A customer accents a bill of exchange payable at his bank to the order of the 

drawej. Upon presentation at maturity, it is presented and paid. Tho customer subse¬ 
quently learns that the drawer’s aignaturc is ^ forgery. Disiuss <the position of the 
bank. Whajt difference would it make if the forgery is in tdie acceptor’s signature and 
noPtlia^of the drawer? * ^ 

3. A banker cashesj ,1 wo cheques for a stranger. Five days after payment it is 
discovexed that the drawer's signature dn one and the jmyee’s endorsement on tho other 
arc forgeries, y^hat is the position of thc,banker who cashed the two cheques? 

’ 4. Under what circumstances is a banker justifiejl in refusing payment of cheques 

drawn upon him? W^at risks docs he r/in in ca^e of unjustifiable dishonour ? 

5. (a) In tlie body oCa cheque the \Vords Rupees Jevcqty-nine .annas three pies 

six arc written whilst the figilrcs read 71-3-6. How should the paying banker deal 
with such a cheque on presentation. * , • 

(b) ’^hat courses arc open to a banker on whom §. cheque drawn and expressed 
in foreign currency is presented for pSyment in India. * 

6 . Wliat risks docs a banker run in honouring conditional orde^ <jf his customer ? 
What precautions do y»u suggest for the safeguarding of the intcregt of the banker who 

• is asked*to Itonpur siudi ghec^ues? • • » 

7. A ,draws a cliviuc in favour of 7i for Rs. 1,000. The bank* fails before the 
cheque is presented. Discuss the legal position of A, D and the bank. ^ 

8 . Diffe:^pntiate between the liabilities of a pa’iing bankcr'aml a cqilecting rbanker. 

A cheque drawn on the NqUijiial 13ank of India, itd., payable to the Union Bank of 
India, Utd., account /tlB, pr order is cashed atAl placed to the credit of C.D,. Disci'fls 
the li^bilit/ of both the banks. • * ' • 

9. What action should a bankcA: take on presentation <?f a cheque cut in two pieces 

pasted together? ■ ^ , 

* 10. Exphain the statutory protaction given to the banker in tlilh country. Does it 

extend to grafts drawn fcy a branch of a hank on its head office? In what respect, dees 
it differ from the protection given to bankers in England ? 

11. A person draws a cheque and sends it by post in payment of *a debt. *What 
protection, if any, is afforded to him and his creditor by 

^ * (a) crossing the cheque generally ? 

, (h) crossing the cheque “not nogotiablc” ? 

, *12. A customer of a bank draws a cheque for Rs. 300 inadvertently leaving hi an Ira 
before the amount both in words and in figures. The amount is fraudulently raised by 
the payee to Rs. 3,300, and the cheque is presented and cashed. Discuss the position of 
the bank. » * , • ^ 

13.» DSfine the term ^“indorsement'*. What is the liability of the indorser of a 
bill and to whoqp^P An old man wijh feeble sight is induced to sign his name on Jhe 
back of a bill under the pretext that it is a petition to the Crown. * Does he iiv:ur tiie 
liability of aq indorser ? Givh reason for your reply. 

30 * * 
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14. On what points should a bjpker satisfy himself before passing a cheque pre¬ 
sented at his counter ? If acheqtte is crossed specially to more than one banker, what- 
action should be taken on prerentation by the banker on whoiy it is <frawn ? 

, 15. Examine the following endorsements from the point of view of the paying 

banker :— > 

(1) A cheque payable to H. Billimoria and endorsed Shirin Billimoria,. widow ef 

the lafe H. Billimoria. 

(2) An endorsocnent in pencil. 

(3) An endorsement by a nibber stamp. 

16. 'Give the correct forms of endorsement:?for cheques made payable to the Order 
of the following payees :— 

(1) Dr. Annie Besant. 

(2) Miss Hira Cooper. «, 

(3) The Hon. Siecrctary and Treasurer, Punjab Club. 

(4) The Indian Toys Company Ltd. 

. (5) Western Stores per A. B. Desai. , 

17. Give proper endorsements for cheques made payabPo to the order of the 
following'payees:— 

(1) Miss Shirin Mehta (now married). 

(2) Sarah’s youngman—Sam Scotlcaf. ‘ 

(3) Indra M. A. I- 

(4) The Atlas Mills Co. Ltd.oin Voluntary liquidation. 

Add reasons why you ^hink the form oi^ endorsement you give is the proper one in 
each case. , , . 

18. WJiat is your opinion alxnit the following endorsements on order cheques:— 

(а) Payable to Sir David Mason and erfdorsed "Sir’David Mason’**. 

(б) Payable to Mrs. Jvdward Howard and cndor.sed as “Kathelene Howard”. 

(c) Payable to Indian Cotton Coy and eiKior.scd "John Smith, Manager, Indj,an 

Cotton Comp;uiy*. • »- 

(d) Payable to Ram Ganpat and endorsed "Per px'o Ram Ganpat. Morli Hari”. 

(e) Payable to John* Brojvn account janne Grace and endorsed ‘‘John Brown”. 

(7 ) Payable to L. Lajpat Rai and endorsed asl.ajpat Rai. 

19. Pass your opinion on the foll<?.ving endorsdtneiits on cheques;— 

.Payee. ' How endorsed. 

(1) Bearer oi order. « No endorsement. n 

(2) William Joiks & Co. William Jones & Co., Ji.' Smith '(all in one 

• ' h.mdwriting). ’ 

^3) Official Receiver ol Rangilal Per Pro S. N. Gupt‘a, Official Rtccjvcr of 
,>V.chta &.^Co.* Rangilal Mehta & Co. R. Bose. 

(4) The Cicscent "frading Co.,' For The Crescent Trading Co., Ltd., in 

• Ltd. . liquidation 

A. Shroff ) ; , , 

M. ^fodi } i^iquidators. 

(5) Jayaritilal Kisseitchaqd only. Rpmanlal Parikh. 

(6) Cash or order (cheque drawn Shadasliiv Bhatia, 

by Parj'manand Bhatm). , 

20. Give examples of endorsements in the; following cases:—. 

(t) an unmarried woman, 

' (ti) a widow, 

(ft*) an illiterate person, 

(fiO a firm, 

( u ) a registered company, 

(vi^ a knight, 

Xvit) cash., 

21. A banker honours a cheque and a bill domiciled with him, but afterwards finds 
that the drawer's signatures on both of them are forged. Examine his position in both 
cases. 

• ♦ 

22. Give proper endorsements foi* cheques made payable to the following paycesj^ 

(a) The Archdiocese of Bombay. 

• (1) X. Y. Ltd. 

(€) Lieut. Col. Roberts, I.M.S. 
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(rf) King Bros. 

(e) Kash\i^th & Jayawant ^lamchandra. 

(/) C. "Rt K!artak\(whois since deceased). , 

5a. .Give proper forms of endorsements for cheques made payable to the order of 
t|ie following.*— ' 

. (1) Mr.s. Ra^ Lai Dalai. ** 

(2) Thd^Executors of Sir David Mason. 

(3) The Trustees of th^ late John Brown. 

. (4) The Tata Iron and Steel Co., Ltd. - ■* 

(6) The Hon. Secretary & Treasurer, The Sydenham College Gymkhana. 

' (6) The Sydenham College of Commerce and Economics. 

24. Under wliat circumstances can a tanker stop pa 3 nnent of fi cheque? 

26. A cheque for Rs. 600 drawn in favour of X is stolen. X notifies the loss to the 
bank and subsequently tHe cheque is presented for encashment. * State the precautions 
which a paying bauAer s|iould takfe to safeguard his own interests. > 

26. On August 25, a cheque post-dated September 1 for Rs. 500 is presented and 
paid reducing the customer's balance to Rs. 200.., Two days later a cheque dated August 
23, for Rs. 600 is presented but is returned marked N/S. Discuss the legal position of 
the banker in this case. 

* • J 9 

27. A banker has honoured thd following three cheques:— 

, (1) Aiv order cheque with a forged endorsement of the payee. 

(2) A crossed cheque on which the drawer’s signature is a forged one. 

(3) Post-dated cheque. » , 

What risks does the banker run in each of these cases? 

28. A bankfer cashes for his customer a crossed cheque drawn upon a local bank. 

What risks does he ruq/ * 

, «29. Distinguish between,the legal i'!)^sition if a banker in regard to cheques drawn 

upon him and his customers’ accqptences domiciled with him. * 

30. A cheque payable to Ramchandra & Co. and*crqpsed »"not negotiable" is pre 

sented by Destur & Co. through the Indian Biink T,td. Is the paying banker justified in 
returning the same with the remark ‘'t,he cheque ajipcarsto have ^en negotiated"? Give 
reasons for your answer. ^ * 

31. A man draws a cheque for Rs. 50 artd inadvertently leaves* blanks before the 

amount both in words^aftd in figures. The chequ^ is fraudulentlyraised by the payee. 
With hov/ mifcli'K^an tl»e ban)f debit th*e customer? , ^ 

32. A.JB. dies.His jldest son brings to A. B.'s banker cheques unendorsed payable 

to the oifler of J3. and requires him to collect them. State fthe varpus points 
in banking practice which his request will raise. • * ,* ■> 

33. What do you underriaivl by the term ‘‘rpg,rkc^ cheque’’? Discuss the'position 

of the banker and the cusfpmer:— • * • ' ' 

Vi) Wnen the marking of the qheque is at the instance oj the customer. 

(6) When the marking of the cheque fe at the instaAce of the holder or the payee. 

^ 34. A draft for Rs. 1,000 ij issued to a customer X by the Lahpre Branch of t’he 
Deposit Bank drawn upon their Head dfficein Bombay? The draft is handed over to Z 
in settlcmen^ of a purchase, but before presentation of the draft, X discovered thaif 
material facts have been withheld by Z wluch may constitute a fraud. X qsks.the Qank 
to stop payment of the draft. 

What is the right course of action for the bank to adopt? , 

35. (o) Distinguish an "Endorsement in full", "Conditional endorsement" and 

, "Restrictive cndSrsepient". . , 


► Define and illustrate the various forms of crossing a cheque. * 

36. A received notice from B that C had assigned to B a sum of money which A 

owed to C and C also instructed A to pay B. A, who held a general order from C to 
pay monies due to him into his account at Bank X, erroneously paid this particular sum 
to Bank X for C'j account. Imme'diately after they received the money. Bank! X 
allovoed C to Aicrease an existing overdraft limit. B successfully recovered from A, 
who thereu{>on ask^ Bank X to refund ,what had been mistakenly sent to them. Whafc 
is the position of Bank X? * " 

37. A.ufi *ad C open a joint'account with the Bjankshire Bank ard arrangements^ 
are made wiVh the bapk for any two to sign together tb withdta;v momes. «After some 
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time a receiving order is made against B and the Blankshirc Bank are duly notified of 
this. A week later a cheque ftr £60 is presented for |iiayment at the ibank signed by A 

• and C. Since B is a bankrupt and qll funds belonging to jf ire vest^ in the X^fficial 
Receiver, can the bank i>ay the cheque? If the bank were informed that th«^ joint 
account was rcully a trust account and had nothing to do with B’s personal* awaits. couM 

• the cheque be paid!*' Has the fact that B is not a drawer of thoicliequc any significance? 

38. A, B and C tire partners^n the firm of Jones & Co., and opc*n an*account with 
the X Rankin that style; an authority to the bank, signedJiy all three, empowers eitheV . 
B or C to sign cheques on that aocqunt. A istwell known tq the bank'as a* man of 
means and on the strength of this the firm’s account is allowed to becotpe substantially 
overdrawn on an unsecured basis; when the bank liecamc uneasy about the advance and 
mentioned it tohe informed them, for the first time, that he was only a^'.imited 
partner. To what eirtent can A be held liaftic for the bank uebt? • 

,V. Collection of Cheques and Bills. 

1. What risks docs a banker run in cashing cheques drawn, updn other b;inks? A 
crossed qheque is sent to a iKinker by a customer. The banker fdacesthe amount of the 
cheque to the credit of his customer's account before it is realised. What is the effect 
of his doing so? Would it m.ake any difference if the drawee banker was in I.ondon? 

2. H. R. Gupf a opens an account with a bank dcscribiftg himself as a comnicrc,ial 

traveller and pays to hil credit cheques^drawn in favour of the Agra Mills. The ciicques 
are credited to his account at oncer Discuss the bank's position. ^ 

3. Enumerate the instances in whi«h a colleding banker in India may lose his 

statutory protection on the ground of negligence. , , , 

4. State the course adopted on the dishonour of a bill forwarded for collection by 

one branch of a bank to another or to the lieatL-office. , * 

5. A customer of a bank p-'iyi in for the credit of his accounl; a crossed cheque ma^e 

payable to X. Y. Co., Lt^l* nud endoraecj in blaiifj. Wliat risks, if any, docs the banl^run 
in collecting the cheque?, ' ' » * * 

6. A cro.ssed chequq is senU to a bank by a customer to be placed to Ins credit 
The basker credits the amo'iint as cash before receiving the proceeds. .Wh.it risks, 
if any, dj'cs the banker run by tfoing so? 

7. A crossed cheque is prf-senteef for payment by a bank. Payment is declined but 

no reason is givf Can the presenting banker enforce a written answer giving the 
reasons for the refusal to pay? If soi how? «. 

*8. A chequf payable to A. Dastur or order'is sent ^o Vic ’Eastern Bank Ltd. by 
B. Desai, a local merchant. When presented it is paid by the^ J-'asteni Bank Ltd. How¬ 
ever, it is subsequently ^liscovered that the cheque was stolen from the payee*after he 
had indorsS'tf it and tfashed for the yfief by B. Desai. Has the collecting Bank incurred 
any liability add if so, to whom, in the following circumstances. ' 

^ f * 

(t]k The cheque js open. 

(ti) It is ?;rossed, generally. 

(iii) It IS crossed "tiot negotiable”. 

9. State briefly the general rules governing 
Ca) presefttment for acceptance of a bill, • 

(6) presentment for payment of a bjll. • 

, 10. A bank's customer jiays to his credit a cheque on another bank which is 
irregtilarl/endorsed. The bank returns the cheque to its customer through the post for 
correction without presenting to tiie bank on which it is drawn. The cheque is stolen 
from the post, endorsement forged and payment obtained. What is the liability of the 
« bank to its customers ? , 

f 

. *11. Is a collecting banker put on inquiry in respect of an irreghlar indorsement on, 
a cheque sent'in by his customer for collection ? What is his position in law in Vespect 
of a cheque which his customer has obtained by fraud and forged an indorsement ? * 

12. Docs a banker^ncur any liability in collcctitig for a stranger 

, (a) an open chtqiie to bearer, * 

(6) a cheque to bearer crossed generally 

(c) a cheque to bearer crossed "not negotiajile’*. ^ ^ 

•* ^3. A man 8pens an account with C Bank with an uncrossed cheque for Bs. 600 

drawn .on the B Bank* and leaving Bs. 200 to his credit 4tlkcs away the bsdance of Bs. 300 
io cash*. ‘ After fhe B Banl has paid the cheque, the drawerMiscovers that t(e payee has 
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never received it and thie payee’s endorsement has been forged. The drawer claims from 
C Bank the amount of the cheque*. Biscuss the position of the C Bank. 

H. What prccautiqps should ,ji banker take in collecting an order cheque drawn in 

favour of a limited conJpany, and purported to, be endorsed by the Secretary of the 
Company?' ‘ * 

> 15. A linker hoMs a duly accepted bill with documents attached ahd on due date 

•the drayvees offer ^im a cheque for the am punt of the bill. Should t'Ae banker hand over* 
Jhe docTiment| and the bill before the cheque is cleared? Give reasons for your answer. 

A,customcr pays in»to the credit of his account a cheque payable to his order 
and‘endorsed by him bait not correctly^. The choqife is returned with the retdark "En¬ 
dorsement irregular, will pay on banker’s confirmation”. The endorsement is confirmed 
by th^ collecting banker who does ni>t notify his customer. The cheque is rc-presented, 
but is again returned, this time with the jemark "Refer to drawer”. The collecting 
banker returns the cheque to his customer, debiting his account. * 

(o) What are th<? rights of the customer against his banker? 

(6) Discuss*the4iability of the paynng banker by reason of Ihe remark “. ’... 

will pay on banker’s confirmation” 

17. A banker takes a letter of deposit ovpr shares in a limited company, together 

with a common form of, transfer undated and unstamped. He subsequently finds that 
this cpmj)any is one whic^ requires transfers to be made upon its own special form. Can 
the banker in case of necessity enforce registration of the comnlon form of transfer? If 
no^, what arc liijj remedies? • < 

18, * Bonds are aeposited at a bank by two tnfstecs. the^oupons being collected and 
credited to the account, of the beneficiary. One of the trustees dies and the surviving 
trustee* relying on section 18 of the Trustee Act, 1925, that the surviving trustee has 
power to act, tiiere being nothing contrarjr in the trust deed, demands that the bonds be 
handed to him. Is the biink.justified in handing them over, and would they incur any 
liability if the surviving trustee act^ fraudulently? • 

• . % 

VI. KMpnovRiENf OF FuNtos. , 

I. Discuss the points whi^i a banker should consider before the employment of his 

funds and state the different ways in which banks in BomlJay generally emjjloy their 
funds. , , 

2. Discuss the various fields of investments 1[or a cbmmercial bank in Calcutta. 

3. Draft a letter to a constituent of a bank asking him either t <4 deposit more securi« 
ties or to rqpay a pn,j^"of the loan so^that the margin agreed upon ijray be maintained. 

4. State the prccabtiens wliich a banker should take in lending i^oney agaidst (o) 
Debenjurtfs, (6) Partly*paid-up shares, (c) Railway Shares. 

5. WhaJ; do you understand by "Credit”? What stands .Js ijs basis•?« 

6. Explain the method of taking repstered ^tyck Exchange Setntitles as covers 

for bankers’ advances ;md disJhss their comparalive advantages. *' 

7. W^iat Minsidcrations infltfcnce the iiiderment of a 4>anker in forming an opi&On 
about parties wanting advances?* * 

8. State thb pr'ecaution:^ which must be taken, and the practice gentrally fol|owed 
Dy bankers in advancing money agaicst any two of tlje following:—• 

(1>* Life Policies: 

(2) Landed Property: 

C3) Cotton. 

9. Describe briefly the advisability of each of the following securitic,^ as cover for 
advances:— , 

(?) Govefnment Paper. 

(6) Shares of a bank. 

(c) Sha?*es of new companies. 

(d) Partly paid-up sharps. 

What margin should a banker demand and what is the procedure in each of these- 

cases? ^ • • 

10. • Draft a letter to the Manager of the Head-Oflfice of a bank in Bombay from it? 
agents at Coldfflbo. rcccAnmendin^*and asking for permission to grant an advance by* 
way of an‘ overdraft to a constituent A on the security of 10,000 shares of tl^e Lgnea. 
Oil Mill Istd! 
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The balance sheet of the company to be enclosed with the letter. ^ « 

Market value of the shares Rs. 200 each. 

11. What is meant by discounting a bill? Classify‘the'venous id&ds of bil^ pre¬ 

sented to a bank for discounting. Is it Jbetter in the interest of v bank t(/discount -Ipng- 
'dated bills or short-dated bills ? How do banks fix the rate of discount? ’ . < 

12. State briefly the general principles which govern secured advances anil, indicate 

the risks of making mans against documents ofititle to goods. " | • « 

13. A Hindu client being heavily indebted to the bank is pressed to fcducc the in-* 

debtedness. The bank requires him to pay in cash about Rs. 50.000. The client explains 
that he cannot pay in cash for some tfme, he olIers*as additional sAcurity the Title Deeds 
in respect of a property (inherited from his father) valued by the client at Rs. 1,00.000 
at least. The monthly rents of the property aggregate Rs. 800. « 


(a) What questions should the bank manager pnt the client? . 

(b) What further steps should the bank take? The bank is inclined to accede to 
the client’s request provided the bank bo properly scefired. 

'14. A banker has agreed to accept the following securitic^as cover fora loan of 
Rs. lO.OOQ- Describe the method by which the banker should tafie over the securities:— 

(a) 100 sliarcs of Rs. 75, each of thg Tata Industrial Bank with Rs. 37/8 paid up. 

(&) 20 fully paid-up shares of R s. 250 each, of the Indiafk Cement Co,, Ltd. 

(c) 5J% bearer War Bond of Rs. 3,000. , • 

15. A person offers to a banker any e,ne of the following securities as a cover for a 

loan of Rs. 10,000:— * , . * . 

(1) 16 Deferred shafes of the Tat.a Dron A Steel Co.. Ltd., quoted at Rs. 1,300 

each (face value Rs. 30 each). . ' '* • 

(2) 50 ordinary shares of the same company quoted at Rs. 380 (face value It-?. 75). 

(3) 73 bales of Broach cotton quoted at Ks. 183 per bale. ‘ , 

Which of these should he prefeij and how should he takd over t(^e security? 

16. Describe and contrast the followfig as sAJurities fof Bank advances;— • 

(1) A land certilicatf with possessory fitlt. 

(2) A land certificate with absolute title. * 

17. B and Co., Ltd., whose latest balance sheet is given below apply.for a loan 
of Rs. 160,000 to be secured by fir^t mortgage debentures part of an issue of Rs. 2,70,000. 
Give your opinion with reasons whether br not the loan should be s;inctioned. 


Liabilities- , ^ 

Capital subscribed and paid up 
6i% pf First mortgage •deben- 
tures authoriued issue of 
Rs. 2„70.000 

Sundry credit^rc * 


its. 

Assets. 

Rs. 

.. 43.«00 

Land freehold 

.. 1 . 00,000 


Plant • ^ 

• . ’ 50,000 

• 

Cash at bankers * ^ . 

15,000 

1 , 20,000 

Book debts 

,.' 135,000 

80,000 

Stock 

... 35,000 

K. 10,000 

• 

Furniture 

M f 

2 , 45 , 0 (Jo 

• t 

. • • 

^ ,“ 15 , 46,000 


• * t * * 1. 

18. Why do*commercia£ bajnks avoid accepting' real estate as security for their 
advances? What precautions should they take in such transactions? ■ 

1&. Explain the^precautions wjiich bankers take in advancing money ag.iinst any 

three of the following securities :— . 

• * • 


. (o) Shares of Joint Stock Companies, 

* (i) Piec^ goods. 

(c) Immovable property. 

(d) . Oil seeds. 

\ 20. Draft a letter of guarantee giving a continuing security to the Hiridustan Bank ‘ 
l,tdj far Rs. 5,000 to be advanced to Varma & Co. • 

21. State the most important terms which bankers’ guarantee forms fisually contavj. 
Distinguish a “contract of guarantee’’ from a “contract,of indemnity’’. Wliat is a con¬ 
tinuing guarantee ? 


22, A bank advances money on tho security of a guarantee. The guarantor learning 
-that the principal debtor is in financial difficulties tenders to the bank the fulL‘'am6unt *01 
bis liability under the guarantee and says, that thc,.sccurity deposited b 3 the customer 
'withrtbe bank may beeurrendered to him. What should the^ bank do ? 
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23. A customer's account is- overdrawn and Upon being pressed for security he 
oners a guarantee of his daugt^ter .who has separate n^eans of living, and has just 
come of age. Dismiss value of such a guarantee as security. 

24. On ISth July, 1932 title deeds in respect bf a valuable landed property were 

deposited* with '’A" bank in a presidency town to secure an overdraft in current account 
limit Rs. 1,00,000. TJie,security was in the form of simple deposit of title deeds, no 
legal document bei)ig executed. * , 

^ • On 27th AAgust, 1932, when the balance of the account was Dr. Ks. 72,000 "A" bank 
received* notice that a .secondthargo hiul been created in favour of **B" bank, this second 
charge was made by mdhns of a stamped rcgisterecl legal (second) mortgage documen 

dated 27 th August, 1932. Wliat ought ‘*A” bank to do and why? 

* 

'* VII. Miscellaneous. 

1. Joseph*Jones pays Rs. 500 to tlie credit of his current account and owing to an 

error on the part of tlie pass-book clerk the amount is entered, in Jones’s pass-book 
as Rs. 5,000 to his r,rcdit and tIic»pass-book is delivered to him. -What is the position 
of the bank ? * 

2. To what extent does an entry in the pass-book bind 

(1) the banker • 

(2) the customer? *, 

3. * How far is ;i banker bound by the ejitries m.ado by^ hint in his customer’s 

pass-book? ^ • > 

*4. JVliat is a garnishee order? What st*ps sliAuld a banjter take on receiving such 
an order relating to^ne ijf his custojners who has 

(1.) a credit balance in his current account, 

(2) a fixed dejiosit tor siy months, » 

• (3) a fixed deposit repayable !\t seven days’ not^ice? 

5. What mistakc*s render money i;jcovora'yc ? 

Money is paid into a enston^er’s account by a tliird party *under a mistake of fact. 
It is not drawn on by the customer of the bank whosj account is overdrawn to a larger 
amount than that p.rid in. Can the money be recovered *from the banker by thi person 
who paid i t in ? , , 

G. Who is responMlilo for the lo.ss ot ;i cheque in ttansit when it is sent through 
post? What precautions in your opinion should the d^^vwcr of a cl^cquc take to safe¬ 
guard his own interests«.s well as those of the payca ? 

* 7. Writb short rjote^ on the (ollbwing;— 

(1) .\llonge. , 

(2) Rule in Clayton’s i-.ise. 

(3) Delivery order. 

(4) Kquilablc title. 

(.5).(») Circular LatterS o>Credit, (ii) Docipienlary Letters of Credit. 

(6) *‘'lvflects not cltRired.” 

(7) T.elter 6f Indication. 

tS) Circular Cheques. 

8. Draft a letter to be senliby one bank to another making a confidential inquiry 

as lo the status of a customer of thejattcr. • * 

9. Explain the principal forms of publicity used by banks in western countries. 

10. What is meant by banker’s general lien ? Can a banker claim liis lien cAi the 
following :— 

(o) Sealed boxes deposited for safe custody. 

, • (b) Dividend and interest warrants sent to him for collection. 

Ic] Hills dejiosited with him for safe custody till maturity and collection*. * . 

IL Discuss difference between negoti.ability and transferability. Are the 

follo'^ing negotiable?— 

(а) A Government of India Treasury Bill. 

(б) A bill of lading. , • 

(c) A fixed deposit receipt. 

^ (d)*I.etiers of credit. 

(e) f iovcrndxTit proirnssory note*. 

12. Explain tlie advantage^i which private coinpani<!s have o^er public camfUinies 
and state tlie restrictions tlijlt are imposed by law np»j;i comiianfes of tlife former class. • 
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13. Explain the meaning of th*c following terms ;— 

(1) Referee in case 9 f need. 

(2) Travellois’ cheque. * 

* (3) Accommodation bill. • * 

14. Explain clearly the difference between a joint promissory note aiid,^* joint and! 

* several promissorj* note. A promissory noje runs: ‘‘I promise to pay”, etc. and^is 

signed by two or moBc persons. Is their liability joint or joint and Sbver^ ? .• ' 

15. What .'iinount of stamp Iluty is payable in India on;— • 

, (a) Demand pnmiissoiy ngies for Its. 3§0 and Rs? 12,200 respectivQly. « 

(&) 30 days’ sight Ilundis fbt Rs. 770 and Rs. 30,000 respectively. * 

(c) A bill drawn at 60 days'sight in England for ;^45. By whom and^when 
should the requisite Indian stamps be affixed. , 

16. What arc the derivations of the A^brds Bank and Bankrupt? . 

17. What precautions should be observed by a banker in, opening an .account for 
portics as executors to an estate and what are the iio^’Crs and dutiqp of executors? 

18. The public in India frequently complain of the delay <n obtaining cash for a 
cheque presented over the counter. It is said, with some truth, that in other countries 
cheques are generally presenteil to tfte bank cashier, who cashes the cheques without 
delay and only in excei>tional cases refers to the drawers’ ledger account. 

Explain the cause l.if the delay in India. State what steps should be< taken to 
obviate the complaint. , • ‘ 

19. Explain the subsidi.iry services *.vhich modem banks render t>j thfeir custoijxcrs. 

What i.s the retison for th« Ixickwardness‘of the Indian Joint Stock Bank iif Foreign 
Exchanges? . • » , 

20. \Vritc short notes on— 

(1) m.'irkcd cheques, 

(2) inscribed stock, 

(3) dock warrants. 

(4) documentary L’lls,* 

(5) mandate. ^ 

Daift a Circular Letter of Credit for ;£500 in favour of Paul Pry. 

21. * Define briefly:— • 

(1) Acceptor for HonouL 

(2) Revolving Credit, 

(3) Collateral Security. 

* 22. Statq lyielly the rights and obligations ol thcbanijfcr, tfm prineipil debtor and 
the surety respectively under a contract of guarantee. Wouhl,niere forbearance on the 
part of the b;mk to sun the principal debtor discharge the guarantor ? Give season for 
your a^swJn * • . 6 6 ^ 

23. • What is an equitable mortgage ? What arc il^ conveniences from the business¬ 

man's point of viev' ? \yould you prefer it to a leg.il morl^age as securify ? If so, 
why ? Docs not an equitable mortgage reiiuire registration ? * 

* ♦ • 

24. Write short critical wotes on— t 

• (Ij "Not negotiable” crossed cheque 

(2) Che<fue crossed "Aecount Payee” 

(3) Donatio Mortis Cau.sa , 

(4) Joint Hindu Family firm as distinguished from a jiartnership. * 

• (5) A "floating charge” and its value as security. 

25. A, a customer of the Blank.shire Bank, dies on Febrii.ary 1 and his death is 
announccd*in the usual manner in the “Blankshirc Herald" on February 2 and 3. The 

% Herald is a well-known daily paper with a large circulation, particulasly in the Blank- 
shisc area. A cheque drawn hy A is presented to the bank on FebMiary 4 and as the 

* fifanager had not seen the newspaper announcement of his customer's death or received ' 
direct notice, the cheque was paid without question. The executtirs requested- the 
bank to refund the amoi*nt of the cheque which the ^leccascd had drawn in error. They 
contend that the banker’s authority to pay A*s cheques was determined by notice of 
his death published in*the Blankshire Herald! Is tile bank liable? 

26. A Sub-Branch of the X Bank has its hours of business printed o*n iW chdtiues; 

these hours arc: Mondays and Thursdays 11 a.mMo2p. Mi Since H'.c war*, however, 
the hqrars have bc<& altered to 11 a. m. to 1 p. m. and a notice in the window advises of 
this chaqge. * * * 
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Mon,day about 1-30 I’.M., wl.iilM llio t loik is bal-uirinK In-' ti'l. '’.'.’'’“''''{‘i 
Ill and pvfisciits an open chciiuc, ilrawii on tjic Sub-liiaiicli, .m* " 

printed on it : tlio .cieque i,s apiitc in. order. 

Can-the clerk'safely pay the cheque or can he refuse the payin»-nt on ilic hi 
that it is .after business hours at tliat particular branch? 

»27. A .;(istonuT pay^ a credit consisting of cash u 

<111 .the usual un.lci’st'jiiding that it will be forVvarded to the \ rani > w 

■ I'lie branch sends the cnidit to tho wrong branch 

■ l.-iy later than usual. Orf the .lay that .t shoul.l have arrived one oI the cost.,me. 

licques was returned with a bad answer. , < , 

What is the i». 3 ition of the bank if th.'^ c.istonuT claims re<b css? on. it 

■ lillcrent if the cicdit had mcrcK been delavcd a day m the p< sr. 
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acccptoil (lerinition of. 402 

• • for honour, rJIcaning ofj 402 
nicount, Iwolts <ff, list of, 398 

closing of, 186 

• confirmation of, 381, *382 

■ current, .rrc current account* infra 
«leposilor’s, analysis of, 425 
fixed ilcplisit, questions regajding, 463 
opehinK«of, ser bank, infra 
acknowledgment eff debt, stamp duty on. 4.'18 
administration-bond, stamp duty on, 4.3S 
administrator, appointment of, 314 
bankiaras, 311,314 
•• • duties of, 315 , 

adoDtmn deed, stamp duty on, 438 
advandb, siv banker, in fra 

allMavit, Mohammedan’s property. Ireelrom loai/f, as i«, 377 
self-^cquir^l projxsrlA’, a^ to, 37<i 

• sfcimp duty on, 438 
"after sig^t’’, meaning o/, 404 
agent, bank as, 32, 305, 316 

of. 316 

liability of, on negotiable ii^JniHUMiK, 405 * 

mercantile, 101 
operation by, 89 

agent’^ note, stamp duty on, 452 

agreement, stainji dutv on, 438 

•ilteration, effect of, 413 * 

ambiguous instrument, meaning of, 403 

appointment in e^jecution of a power, stamp d*it on, 446 

apprai:*ement, si|«mn dutv on, 440 

“at siglit’^, meaning of* 404 

atfonx'y, Ixinkcr a.<, 316 

• opening of, account by, 338 

• power of, stamp duty on, 454 
a'vvird, stamp duty on, ^4^ 
bahVice sheet, .rye fjjinking companies, infra* 
l;arik, .teemmt with, opening eff, 87, 88 

• 4orras,for, 333, 334, 338,*339, 340, 3^2, 343. 344 
. precautions as to, 88 

operaPion by agent, 89 
• period of limitation regartlin}:^ 42 
•agency servit*fes by, 32, 305, 31& 

Ijorrower, as, 79 
Ixirrowing by, forms, 79, 80 
commercial, functions of, 15. 21, 22 

* iic<-om#.r of, company as, 91 

drunkard as, 91 

lunatic as, 90 

married woman as, 91 

minor as, 89 

partnership as, 93 

private company.as, 93 

relationshi!I>, .^ee banker, mfru 

* }>ee also customer, infra 
types of, 8a, 

deposits, see deposit, infra 
d«irivative, meaning of, 10 
* h'lngland, of, eafty history of, 12 
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IXiink —t oniiiitit'ti. * 

iorcigrii excliiin^^c-^bii.'.im'ijs bv, ;^2;^ • 

Iiidianizatioii »>t, ariruincnts rt\4f;ircliii^, 
law ^foverniiiff, 17 • * 

K'^al position.tif. fixed dejiosits^ S2 

libtes, issue oi, lt>, 79, SO 
personViel, rcp<»rt on. ;-l97 • 

jirivate, privati* b^nk. inj ru 
public, risk oi. 4 

. -jivings bank doi>ai-tmi<nt»ot\, Si? *• 

.-services of, 14 

suljsidi.iiy, 305, 316, 317 . 

tx-jjes of, business of, 15 
funsecured loans by, 21 ^ 
iMiiker. account with, .vec b;ink, supra 

ailministriltor, as, 311, 314 . « 

advances by, 213 

ai^iinsl securities, 251 271, 27S, 359, 386 

inai jin for, 256 
:ipplic.ilit>n lor, 349 
ivgcnt, as, 32, 305, 316 
a«ent,^of, i|i foreiRn soil. 316 
ambitious instrjictii>i> to, ?t06 
attorney, as, 316 , « 

bailee, as, 316, 319 * 

lirokerage by, 311 • 

charging interest, 42 

c.ollecting, see collecting banker,*!nyVu 
• olicction of bill of e?^changc, 178 
rent by, 309 . 

salaries and pefi-'iop.s l<v, 309 
cousideratiotfs by. in giving credit, 219 • 

conversion by, 171 • 

I ustomer, relationsliip, 21, 29 

« ipiestions rcga\/ling, 432 
• s[}ccia] loatures ol, 33 
see also > 1 . 111 1^, supra 
ilebt tfue trom, limimtioy for, 31, 32 
definitiof*«of, 21, 23 • 

diificlosing customer-.’ name to broker, '.ill * 

disclosure by, justific.ition for, 39, 40 
tjisi'egard of.wariiing bv, 173 
exOputot^ as* 311, 312, 314 
(unctions of, 22 * 

, liinds tjf, employment of, *198 el seq. 

* • jirinciple.--, 211 

* 4 4 * 

general lien of, 36 • • 

.gratuitous bailee, a.s, 318 
■ ncidei«tal charges by, 42 
investment advice hy, 311 
lien of, 36, 251 

• • on deposits for .specilied purpose, 3.S 

safe deposits, 36, 37 
period of limitation for, 39 
'limited liability of, 5. 306 
meaning of, 401 

member of stock-exchange, .is, 310 
mere custodian or trustee, as, 29. 31 
obligation of, in respect of guarantee, 243 
other obligatfbns of, 39 

jxisition of,*regarding proniissory hole, 306 
referee, as, 326 

right of, to combine accounts, 32 
safe cu^stody with, 317 
■secrecy by, 39, 40 
secuijty for, guarantee a^s, 235 
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baoJcer— continued. 

8tetU8 of, 2 

? £^ftitorH<0ftigation*of, 33 
rustee, Us, 312 

, regarding safe deposits, *31, 32 

underwriting loans by, 326 
l^nkes’s drafts, *11)8, 109, 325, 326 • 
bankiif^, British, development of, 11, 12 

commercial ^terprise, combination, *4 
compapics, accounts o#, 75 , , 

mechanization of, 71 
Acts or Charters, under, 51 
bad deb'fs of, 55 

balance sheets 9i, authentication of. Bp 
exhibition of, 53 

^ , , form of, 64, 328 seg 

builamg, stationery, etc. of, 70 * 

capital of, 52, 67 
cash reserve of, 52 
cost accounting of? 76 
definition of, 23 

directors of, sec director, infra i 
distinguishing features ijjF, 62, 53, 64 * 

lialf-yearly statements by, 62,*63 
manager of, autjTOrity 8f, 69 • 

^criminal acts of, 69 
definition of, 67 
liabilities of, 69 
qualifications of, 67 

managing ^gent of •52 
ftiinimum capital <A, 52 
naiRing of, 66, 67 
need for publicity of, 63* ^ 

private, advantages of, 56 
restrictions jn, 66* 
proceedings against, st^y of.* 64 
profit and capital of, comparative table^f, 78 
promotion of, matters* pertaining to, 66 et seep 
publicity by, 73 * 

* records of, 76, 77 
reserve fund of, 62, 69 
shares of, 60 

statement by, form of, *327 
%uhBidiary companics^of, 84 
» • unpaid capital of, charge upon^ 64, 

‘deposit, growth o£ 14 
effect of Swadeshi Movement on, 6 « 

firm, 'number of iiartncrs in, 48, 62 
historjj of, 1, 10 , , 

"issue and deposit,’* beginning of 12, 
laisseg f aire policy in, 6 * 
law, basis of, 18 

Knglish, evolution of, 18 
Indian, history of, 7 
, meaning of, 17 

legislation, considerations for, 9 
limited liability in respect of, 5, 306 
f •practice, law, at variance with, 10 
bankrupt, dealing with, 101 
bill, banker as payer of, 164, 165 
classes of, 232 , • 

collection, questions regarding, 468 
commercial, use in India, 229 
disdbhnting of, 229, 230, *232 
‘dishonour of, 233t 234 

dknwing and ^aym^nt, questions regac^ng, 465 , 
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bill of exchange, collection oj, by banker, 179 

definition of, 107. 402 

discharge from, 412'ef seq.\ , 

dishonour of,, compensation for, 417 » 

* notice of, 359. 414 
fotni of. 357 
lost, duplicate of, 40Z 

non-acccptancc etc. of, advice of, 358 
noting of, *415 , 

presentment; etc. for, 170 et seQ. 
protest of, 35i5, 415 
stamp duty on, 441 

laamg, advances against, 271. 278 
f form for, 378 

stamp duty on, 442 
bond, indemnity,* stamp duty on, 45K 

wspondentia, stamp duty on, 457 
, security, stamp duty on, 458 
stamp duty on, 44 2 , 

book debts, assignment of, 302 
« security, as, 301, 302 
bottomry boqd, slamp duty on, 443 
broker’s note, stamp duty o*', 

building, advance against, coiv^idordtion for, 286 

business barometers,** 209 * 

call loans, etc., 200 

cancellation, stamp duty on, 443 

capacity and capital, 217 

cash credit, 213, 214 , 

agreement for. 365 / 

reserve, 52 , 

certificate, stamp duty on, 443 
charges, further, st.i»np dnty*on, 447 
• registration ot, 94 

chatter-party, stamp dut^'on, 444 
cheque, advantage-^ of, 104 « 

aivoifut in, variation in, 133, 134 
^ of, 109, 112 • 

assignm'ont of debt, as, 124, 125 
l?eid-er, payment of, 137 
book, receipt of, form for, 347 
' c;pllect*3n Jof, 166 ^ 

• luostirins regarding, 465 
crossed, sot' crossed chfrque, infra, 
croCsmg of, persons competent for, 117 
currency, gri*vvtli of, 14 ' * 

dating of. 111 * 

definition of, 107, 402 
dis<.lft.rgc from, 412*t’f scq. 
dishonour of, I'onseijuenccs of, 24. 417 
reasons for, 163 
cTrawing of, 109 

drawing and payment, questions regarding, 463 
foreign currency, in, 109, 112 
forged, effect, 128 

forgery in respect of, 153, 157 et seq. 

;«orm of, 132 

liohler <jf, 119 

honouring fcf, 129, 132 

issue of, 117 

loss of, 1 f9 • 

lost, payment of, 119, 120 

marking of, 120 

matr-aial altnr.’.tion of, 113, 135 

mutilat<,^d. 131 
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cbeque— cont\j%ued. 

ordioary paper, on, 110, 
origm of, lOJt • 

p|iTticulai\lft'anch, on,* 131 
payee of, 109, 111 
. rights and duties of, 123 

payment of. 135, 136 
■ i protection for, 15-*, 155 
refusal of^ 160 
popularity of, ^04 

popularising of, suggestiJn for, 106 • 
post-dated, honouring of, 132 
precautions of banker (or, 129 e/ seq. 
presentation of, 124 
• reasonable tin?e for, 33 

printed, a<^vantages of, 110 
r^uisites of, 107 , 
signa\ure»in, 114, 156 
stale, 133 
transfer of, 125 
unpaid, reasotvs for, 349 

circular letter of crc1#it, ser letter ot credit, infra 
— . notes, 325, 388 
club, dealing with, 100 * 

o{)cning of account by, form, 343 • 
collecting banker, customer, and, 177, 178 
\ ihties, etc, til, (66 el seq. 

• paying banker, position distinguished, 175 

% protection of, 167* 

collieries, loan to. 224 * ■« 

commission agent, loan to, 227 
company, bank customer, as, 91 
guarantee by, 238 
opening of account by, loim, 
compensation, dishonour, for, rules as to, 417 
composition-deed, stamii duty cu. 444 , 

consideration, negotiable instruments, for, 406, 
contractor, loan to, 226 

conversion, definiinon of, 170 * 

conveytin«e, staffip^Juty on, 444 

copy, stamp duty on,l45 

ccyp^ate records, 76 

counterpart, stamp duty on, 440 

coupon, collection of, 307 

court-fee, banker cx4:cu*or, by, 315 

credit agencies, ,21'St 218 ,, 

*ancibnt India, in, 1 „ 
basis of, 216 
cash, distinction, 215 
confirmed, form, 385 , 

letter of, s^apip duty oTi, 450 
• report, form ot, 393 ’ 

subject to cancellation, 386 
voucher, clearing house, 390 
crop, mortgage of, stamp duty on, 451 
.crossed cheques, 418, 410 

“account payee” 177 
forms of, 118 

general and special, 116, 117 
"not negotiable”, 117, 131 
origin of, ll5 

payment of, 129 et slq. , 

, ^ protection lor, 156 

cuqrent account, contract under, 29 

** lawbf limitation as to, 42 
opening,of, 170 
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currant account — continued. ^ ' 

origin of, 12* . ' 

questions regarding, 463 
deposits, banker’s obligation for, 87 * 
interest on, ^7 
, raAio of, 80, 87 

customer, ivcount of, state of, 177 

bank, of see bank, supra * 
bills of. collection of, 179 
character of, 216 
collecting banker,*ard, 177 
confidential inquiry al>out, form, 346 
definition of, 27 • 

dvuration theory about, 2^ 
ptfispcctive, circular letters to, 347, 348 
special tyjics of, 89 
customs bond, stamp duty on, 446 •• 
days cfi[ grace, 404 
debenture, definition of, 303 

form of, 331 , 

securitv, as, 303, 304 
* Gtainj^ duty on, 446 
deeds, inortg.vge,»stamp dutv on,^ 450,458 • 

title deposit of o.gree< lent, stamp duty on, 439 
delivery, negotiabl«^instrume!,t, of,*407 
order, advance ag.iinst, 271/281 
form for, 379 ' 

stanfp duty on, 446 , 

deposit current, see current deposit, infra 
fixed, sec fixed deposit infra 
forms of, 80 
rates, 81 • 

receipt, negotiable of 83, 84. 
safe, 31, 400, .r<v’ also safe custody, infra 
savings bank, 85^86 
types of, 16 , f r 

director, banking compmy, of statutory requirements by, 65, 6S- 

. of, 60 

discretion of, 63 
indemnity of, 65 
insolvent, as, 61 
legal position of, 63 
liabilij;y of, 63, 64 

, statutory duty of, 65, 66 

discharge, notes, etc., from, ct scq. 

^vMend, >a*iker,*cO,,authority for, form, 337 • 


dock waifant, advance against, 271, 278 
, form for, 578 

document, stamp duty on, 443 

tStle, of, advando against, enumeVafed, 278 « 

precautions for, 272, 281,28^ 
. views on. 271 et seq. 

* distinction from receipt, 280 

domiciled bill, payment of, 35 
diuflr, protection for, 156 
drawee, definition of, 402 
drawer, definition of, 402 
“drawn Mote”, operation by, 103 
drunkard, contract by, 91 
duplicate, stamp liuty on, 446 
endowment policy, security, as, 298 , 

equitable mortgage, see mortgage, infra 
mortgagee, rights of, JW9 
, title, 266 , 

estoppel, capacity of i>ayec to indorse, as to, 418 
' _ signature, as to, 418 
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estoppel— continued. 

validity of i^^strumeot, as to,.418 
evidence, ittlls as '418 • 

'exchange oanks, growth of table for, 4 
* • , business, 322 

execbtor. appointment of, 314 
f m banker*al, 311, 314 

• d^ing with, 99^100 

^ * duties of, 31^ / 

export credit, fo^ of, 391 ^ 

extract, stamp duty on, 445 
financial records, 76 , 

Arm, opening of accounts by, form, 334, 339 
fixed charge, 304 • 

deposit, accounts, questions regarding, 463 
attachment 84 , 

'cheques against, 83 
dofibtio mortis causa, 84 
law of limitation as to, 43} 84 
legal oosition of \ink regarding, 82 
meanmg of. 80 
ratio of, 80, 81 $ 
receipt, form of, 333 * 

loss of, 83 • 

negotiability oit»83 
, stamp^uty on, 84 

floating charge, 304 

foreign exchange business, bank, by, 322 
instrument, meaning qf, 403 
law, pr&iumiition as to, 420 
funds, employment, qi*estions re|[.'jrding, 169 
gift, stamp duty on, 44{\ 
gilt-edge securities, 421 
goIdq)ricc, fall in, effect, 5 
goldsmiths, bankers, as, 11, 1| 
goods, advance against, precautions for, 27% 
views on, 271 et seq.* 
pledge 367 • 

, » w/irranu'for, stamp dulq^ on, 461 

government loan/, 431 
graih, pledge of, Advance on, 366 
guarantee, banker’s obligation in respect of, 243 

• right in respect of, 245 » 
coucealmaat,«by, 241 
copsi^ration for, 239 

• d^nition of, 235 

form of, 353, 355,862 ■ 

• indemnity, distinction, 236 
liability in rdspect of, 242, 24S 
misrt^resentatioa, by, 240 
persons competent as, 267 
precautions for, 246 
scope of, 242 
security, as, 235 
uberrima fidei in, 239 
'Hindu custpmer, statement by, 335 

joint family business, opening of accounts by, form, 340 
"holdir”, definition of, 119,402 
' for value, banker as^ 166 

in due course, definition of, 403 
honour, acceptance and ^yment for, 416 
hundi, meaning of, 2 * 

' Ausnand, liability of^ 91 
liypotheaation, 255 • 

inchoate instrument, effect of, 404 
inf]enuiity bond, st|imptiuty on, 448 
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iademnity— continued. 

contract of. 2S5 

loss of share certificate, for^ form, 380 
payment of conditional orders, for, form, 338 
vcrnaciflar signatures for, form, 336 
indorscmenit, cheque, of, 137, 138 
definition of, 125 
diverse persons, by, 140 
effect of, 408 
forged, 153, 192 
guaranteed, 154 
kinds of. 125 
meaning of, 403 
.per pro, 173 

regular or irregular, chart for, 143 et seq. 
verification of, 172 

indorsir liability of, discharge of, 406 
industrial securities, 208 
infant, customer, as, 89 
inland instrument, meaning of, 403 
inscribed sbDck. 265 
insolvent, director, as, 61 
instrument, ambiguous,, luctlning of^ 403 
foreign law as to, <20 

meaning of, 403 * 
inchoate.,effect, 404 
inland, fRcaning of, 403 

negotiable, see negotiable instrument, tufra 
unlawfully obtained. 409 
insurable interest, 297, 299 
insurance companies, directors of, 61 
policy, stamp diitv on, 453 
premium,* payment of, by banker 337 
I*.terest, negotiable instrument, on, 411 
international law, foreign iniitru' lents, apyilicable to, 420 
investment, advice by bank a; to 311 

'• •»/Crcentage of, chart for, 201 
jewellery, pledge of, as secunt.v, 364 
joint accounts, 97, 98 

holder, insolvency of, 98 
opening of, form, 340 
^Hinily barfking system, advantages of, 47 

shortcomings of, 47 

similarity of, with joint stock,system, 47 
•Hindu %?nily,'derling with, 98 
stocktbank, advantages of, 45 et seq. 

English, jiistory of, 14 
growth of, tabic for, 4 
jjopularity of, reasons. 6 
land, advance against, considerations for-, 286 
lease, stamp duty on, 448 

• sunender of, stamp duty on, 459 
transfer of, stamp duty on, 460 
legjil rportgage, see mortgage, infra 
letter of credit, 323 

circular, 387 

loss of, 388 
clean, 385 
documentary, 384 
stamp duty on, 450 
indic.\tioii, 387, 389 

lex tnercatoria, history of, 18 
Ucense, letter of, stamp duty on, 450 
Ifcn, general, creation of, 36 
* of ^nker, 36 

* Mmplied*pleage,\i9i 36 / 
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lion-^conltnuttl. 

letter of, 370 
nijiytiiSo. 

life ^policy, advance agalnsl, 294 

• precautions for, 29:^ 

assign^jn^nt of, 295, 299, 371 
• notice of,^73 

derinitinn of, 29.1 294 
e([intablc in*rtg/go o[^299 
I>oints»against, as scciiritv, 294 
* reassignment of, 37.3 
liquidator dealing with, 101 • 

lo.an, forms of, without securities, 21.5^229, 229 
personal element in, 3 
rules rel.ating to, 3.53 
underw^riting of, 32H / • 

loans and advances, Ixinker, bv, 209, 214 

r.'itio of, to tloposits, 219 
local authorities, dealing witli, 101 
lunatic, bank cusbyner, as, 90 V 
, contract b^, 90 

managei^ see banking compafties, supra 
rnandii^c, 98 ’% 

, “drawing upon another’s accrilmt, %>r, 335 

nitration by agent, for, 89* 
po^'cr ot-attoruev,* distune 1 ion, 99 
margin, goods, for. 257 

SLCuntes, for, 25d 
marine policy, risk ol, 3(11 . 

maritime, lien, iloo i 

married women, leg.tl position of. 91' 
maturity, 404 

memoraiKlum of an agreement, stamp Auty oi^, 438 , 

' association, .stiiiup dnly on, 45iJ 

mercantile agent, dealing with. 101, 102 
minor, Ixink customer, .is. .H9 ^ 

mistake, pavinent under, recoverv of. 189 
Mohammedan e.istomiT, de.ilmg witli, t(<2 
monc-f-leuders, ^ 

l^inlfers, di...tinetion, 23 
legisl.ition reg.i i ding, ‘23 
morlg.'pje, .igieeineiil to, ‘2.5.5 
b.ink, to, 373 

, condilifui.d sa’e, by, meaning of, 2?'. 

^ I'roy, < J*, stump ijluty on, 151 

' deed, st.inip duty on,450, 4.58 
ilelinition of, 288 ^ 

ilejiosit of title deeds, by, meaning of, 291 
<'<|iiiljil>le, 254 

iidvanoiges and drawltac ks ot^ ‘280 
' ilefinitioii of, **288 

mode of, 207 
precautions for, ‘20tl 
priority of, 255 
leg.il, i lassilication of, 291 
definition of. 288 
nio\ c.able, of, 253 
. simjilc, meaning of. 288 
usiifriM tuarv, meaning of, 291 
tnortgagee, rights of, 289. 291,292 
iiegoliahihtV, forms of, 2(S3 • 

,iK“goLi.'il>h‘ instriiinents, forgery of, 128 ' 

* incitlents of, 126 el seq. 

law r^kating to. 20. 4*20 
meaning ol. 403 

ftwner of, position 127, 128 f 
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XcKotiaUU' In'^lniiiionts Act, 

\\homav^408 . 

lati<*n, »lolivery, IV’j 4»>7 
niraning »»f, 403 
nifans t>f, 407, 40i^ 
as'^ix i.itroii‘5, bank customer, 
iiotariaRai t. ^taiup iliity on, 452 
ni»lary jnibliv', ainxjintniont of, nilrs rogfir«liiig, 420 
nie.ining of, V 

nolc issno. ino!n>jxilv of. early bistory of, L3, 1#,\9 
n<%tos, cbscli.irge fiom, 412 W 
notice, signiof, 102 
lusting, bills or maies, of. 415 
overiiraft s. 214 

l,»\V7of limitation as to, 4 3 
partition, sl.iinp clnlv on, 152 
jiartner. .iijent. a^. 49 
" iliMt b ot. 97 
• guarantee bv, 237 

incoming, luibilit \ ol, 
iiisolvL-ncv of. 97 
^ balAility j,)f, 45 

ncgHgentff or fr.iiiil ol, 
oiilgonig. liability tfi' 
po^^ ers of, 91' 
r<* Iircnient ol, 9i» 
parlnr-r-liip account, 9'.'. 97 

agiciMucm, a*l vantages of, IS 

mam ilau'-es of, 49 
b.ink cu-^tonier, ic/s. 95 

principles of^ appUcabl > to bati.kmg linn, 
.stain]■» rUitv on, 452 ^ 

}Ta sv.-bfxik, ccmienis, of. 1S2 , 

v.ilne of,' 1S3,,IS4* 

pa’?»'n, clejiosii of agreement st;imp<bily on. 4.39 
jiaNVe. ilelinit lon ol, 402 * f, i 

p.ai mg-m-slijj books, S9 ‘ i 
« 4 «toriii lor. .345 

p-ayment, <lem.a,vil of, letter as to, 377 

in clm-t oiii se, me.inmg of, 40.3 
'negotuible instriinn.-iit, re.g.inliiig. 411 
pension, i-ollectnm ol, l>\- Ixinker, 309 
pleilg^i, *242 fc i 

* , <li [Vo..it of .'igri'ement^ stamp diitvon, 139 

pfillcv, insur.im e, stamp clntv «m4> 4.53 
’»o-.t^ft (Jl-iler^'tOS “ A • 

saving-, bank, tS15 , • 

, ]>r»>gn?is of, S3 

[■>o\v<‘r-of-.'il lorni*'.'. si41ing prf>pfrtv, for, • 

• spf« i,il or*genei-al. 99 

t\\*> or more, t<>. 379 ^ 
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|)rf=f-pl inent^ 4o9 

nnne« e^-rirv, 411 

pr«-arlencv U.inks. a iii.i Ig.tmat i on fil, iS 
' '' III ol y of, -I 

pri\;it<- l..ink, .>•Iv.'C.ilag»--, 5.5 

• • .itiiiii.'il reiiirn l.y, 4S 

* «le, 1, ne <il, 4 I 

r« as<>iis fiir, 4.5 
Tinmlir r ot jiarfnei-, m, 4S 
r'‘st^i« tioiis on, .53 
roni] aim bank < iistonn'i', as, 9.3, f)4 
grove t h of. 93 

{•^Ofln<‘<-. :i<lv;tn< r--. ag.iin-.t, 271 ei srff. , 

* jireiantions .as to, 27-4 

plf ‘Ige^if, Qflvance 011 , 3<i3 « ' 



INDElj^ ^ 

prolmissory nute, defmitidi of, 306, 307, 402 • 
forms for, 35^ • 
ppsj^on of bgnkei as' to. 307 
stVnp duty on, 455 • 

property, exchange of, stamp duty on, 447 * 

• * • reconveyance, mortgaged, of, stamp duty on, 457 

pr^ost, bill or no^^of, 415 . ^ 

I 0 stan'”*'’”+” on, 455 

proxy, st»mp duty on, 466 
pubhc«banks, rise of, 4* 

• debts, 204 • 

, utility securities, 208 

(^estions on banking law and practice, 462 
railway securities, 207 

real estate, points against, as security, 286 
receipt deposit, for, Negotiability of, 83 
• document pf title, dStinction, 280 

stamp dut^kon, 456 

reconveyance, mortgaged property, of, stamp duty on, 45' 
registered stock, 266 ^ 

relation back, doctriiae of, 94 • 

^Ml^se, stamp duly on, 457 . 

"rent, collection of, by banker, 309 
reserve •bank, establishment of, 6 
• fund, 52, 59 

maint(%ance of, 105 et »seq. 

, minimiflln for. 198 * 

respondentia bond, stamy duty on, -45' 

Royal Exchange, history*of, 11 , 
safe CTistody, application for, 383 , 

banker, wri-li, 317 • • 

boxes in, 31*? 
receipt for, 384 

dcj)Osit dcpaitment, conditions as t 
salary, collection of, by banker, 309 
sale, certificate of, stamp duty oft, 443 
savings bank deposit, origin of, 85,86 
Indijjn, 86 

, • • progress of,j86 

school, dealing wttt* 1 iO 
securities, advance bn, 251, 298, 359, 360 

agreement for, 257 
• margin for, 256 

book debts as, 301, 302 
charging^, rpodc, 262. 
iilasification of, 20a* 
collateral. 251 


flcposit of, 267 
giltedge, 421 • 

kinds c3!, 251 
liquidity *of, 257 
negotiability of, 263 
negotiable, forms of, 264 
non-negotiable, 265 
pledged, banker’s title to, 264, 265 
public utility, 208 
puAhase of, by bank, 200 
railway, 207 
rating of, 202, 204 
real estate as, 286 • 
realization of, 258 
rules relating to, 352 
semi-Govemment, 205, 206 
^tock exchange, advances on, 258, 259 
• valuation of, 262 
ssmi-Goyernment secmritlbs, 205, 2^'' 
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set-off, 189, 

settlement, stnmp 'duty cfi, 458 
shares certificate, foms of,331 

'warrant, stamp duty on 459 

shares, allotment, letter for, stamp duty on, 450 
'lien Qn, notice of, 362 
private companies, in, as securitJy, 270 

purchase of, for customer, 310 

or sale of, instructions fo**, 382 V 
‘ transfer of, form for, 567 

ship, advance against, 300 

• registration of, 300, 301 

shipping orde;-, stamp duty on, 459 
silver price, fall in, etlect, 5 

society, openmg' of account by, form, 343 
specimen signature, 88 
slump duty, generally, 432 

imperial and provinci-l, 437 
liability for, 433 

statistical recor^^s, 76 
stock analysis, form ,.of, 391 
inscribed, 265 

purchase of, tor customer, 31C 

or sale of, instruction for, 382 
registered, 26fid 

stock-broker advances to, 260 
stock-cxchaxi^e securities, advances on, 258 
surety,’discharge of. 249 
liability of, 245 ■ 
rights of, 246 

suretyship, dischaige of., 406 

'sjvadesht movement, effect of, on banking, 5 
"tacking ", 293 
talon, utility of, 308 

time, reaoottiblc, determination of, 416 

title deeds, sepurity, as, memorandum for, 375 
documents of, see document, supra 

‘"ionnage Act, provisions of, 12 
trajtsrs, financial' position of, 222. 223 
•..ransfer.'lease, of, stamp duty on, 460 

• **' *’ stamp duty on, 4£9 

traCveller’s^ciicquds, 3^5, 389 
tm?t, declaration oi; stamp duty on, 461 
receipt, 283 

*' goods, for, 371 

revocation ol, stamp duty on, 461 

trustee, banker as, 29, 31, 312 
, dealing with, 99 
duties of, 312 
investment by, 206 
opening of account by, form, 344 
savings bank, 85 
securities. 206 

underwriting loans, banker, by, 326 
usury, 3 

valuation, stamp'-duty on, 440 
Warehouse-keeifter’s certificate, advance again~t, 271, 280 

form, 379 

warrant, goods, for, stamp duty on, 401 
- share, stamp duty on, 459 
' West, impact of the, 1 
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